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PREFACE. 


This  volume  of  Houston's  Delaware  Reports  is  published 
by  the  authority  of  Chapter  17,  Volume  27,  Laws  of  Dela- 
ware, approved  March   14th,   1913,  which  provides: 

"That  the  Associate  Judge  of  the  Superior  Court,  resident 
in  Kent  County,  he  and  he  is  hereby  authorized  and  directed 
to  have  printed  and  published  at  least  four  hundred  copies 
of  each  of  Volumes  1,  2,  3,  and  4  of  Houston's  Reports,  etc." 

I  have  deemed  it  best  to  make  these  volumes  as  nearly  as 
possible  a  reprint  of  the  original  Reports. 

Wm.  H.  Boyce, 

Associate  Judge. 

Dover,  Delaware,  January,  1914. 
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The  following  Judges  composed  the  Courts  from  the 
Spring  of  1869  to  the  Fall  of  1874,  the  period  embraced  in 
this  volume  of  Reports. 

Hon.  Daniel  M.  Bates,  Chancellor,  resigned  Nov.  1st,  1873. 
Hon.  Willard  Saulsbury,  Chancellor,  appointed  Nov.  14th,  1873' 
Hon.  Edward  Gilpin,  Chief  Justice. 
Hon.  Edward  Wootten,  Associate  Judge. 
Hon.  John  W.  Houston,  Associate  Judge. 
Hon.  Leonard  E.  Wales,  Associate  Judge. 


SUPERIOR  COURT. 

SPRING  SESSIONS. 
1869. 


Humphrey  Humphries  and  William  B.  Tilghman,  trad- 
ing under  the  name  and  firm  of  Hl'mphries  &  Tilgh- 
man, V.  John  W.  Smith. 

A  letting  without  any  lease  or  agreement  in  writing  of  premises  for  fifty 
dollars  a  year  for  the  purpose  of  erecting  a  distillery  on  them  by  the 
lessee,  will  constitute  a  renting  for  a  year  under  the  statute;  and  if  the 
lessee  after  commencing  the  erection  of  the  building  upon  the  premises, 
and  before  the  completion  of  it,  fails  or  becomes  insolvent  and  aban- 
dons the  work  upon  it,  the  lessor  will  have  a  lien  on  the  lumber  used  in 
the  erection  of  it  for  the  rent  then  due  him,  and  a  right  to  retain  it  un- 
til the  rent  is  paid,  or  tendered  to  him.  But  if  no  rent  is  then  due  to 
the  lessor,  and  the  lessee  in  consideration  of  his  failing  circumstances 
or  insolvency,  and  with  a  view  to  secure  the  payment  for  the  lumber  to 
the  particular  creditors  from  whom  he  purchased  it  for  the  building,  in 
preference  to  other  creditors,  resells  it  to  such  creditors,  or  with  the 
like  view  simply  assigns  it  by  an  instrument  of  writing  to  them  without 
any  price  stated,  but  with  a  covenant  that  they  were  to  sell  it  and  out 
of  the  sale  to  pay  the  debt  due  to  them  for  it  and  to  hold  the  surplus  for 
his  use  and  benefit,  such  resale  or  assignment  will  be  fraudulent  and 
void  under  the  statutory  provisions  against  preferring  creditors.  Rev. 
Code  467,  sec.  4.  And,  therefore,  such  creditors  can  not  on  such  resale 
or  assignment  of  it  to  them,  maintain  an  action  against  the  lessor  to  re- 
cover the  value  of  it  on  his  refusal  to  allow  them  to  remove  it  from  the 
premises. 

This  was  an  action  on  the  case  with  a  count  in  trover, 
and  the  usual  pleas.     William  B.  Smith  and  Henry  Levy' 
had  entered  into  an  arrangement  with  the  defendant,  John 
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W.  Smith  to  erect  a  distillery  upon  his  land,  and  purchased 
lumber  for  it  upon  credit  from  the  plaintiffs,  but  during 
the  progress  of  the  work  upon  it,  and  before  the  building 
was  completed,  they  became  involved  in  pecuniary  embar- 
rassments and  were  obliged  to  abandon  it,  and  resold  the 
lumber  in  it  to  the  plaintiffs  as  it  then  stood,  with  the  con- 
sent and  approval  of  the  defendant  who  told  them  that  he 
would  make  no  claim  to  the  limiber  in  it  and  that  they 
might  take  it  away  whenever  they  pleased,  but  afterward 
when  they  were  proceeding  to  remove  the  lumber  in  it 
from  his  premises,  he  objected  and  would  not  allow  them 
to  do  it,  and  on  being  asked  why  he  had  not  made  any 
such  objection  when  they  bought  it  of  the  defendant,  re- 
plied that  he  had  since  learnt  better  how  to  take  care  of 
his  own  interests,  although  he  at  the  same  time  complained 
that  Smith  &  Levy  of  whom  they  had  bought  it,  had  paid 
him  no  rent  for  the  premises. 

Watson,  for  the  defendant,  upon  the  closing  of  the  testi- 
mony for  the  plaintiff,  submitted  a  motion  for  a  nonsuit. 
In  the  first  place  there  was  no  contract,  either  express  or 
implied,  between  the  plaintiffs  and  the  defendant  in  the 
case.  His  assent  to  their  purchasing  of  the  liimber  in  the 
building  was  without  consideration,  entirely  gratuitous, 
and  nudum  pactum  on  his  part  for  which  no  action  at  law 
would  lie  in  any  form  whatever  as  a  matter  of  contract  be- 
tween them.  And  in  the  next  place  it  was  an  action  in 
tort,  but  his  refusal  merely  to  assent  to  the  removal  of  it 
from  his  premises,  without  doing  any  act  to  prevent  it, 
was  not  sufficient  ground  for  an  action  of  trover  for  the 
wrongful  conversion  of  it  under  all  the  facts  and  circum- 
stances proved.  Thome  v.  Deas,  4  Johns.  84.  Hyde  v. 
Moffit,  16  Verm.  271. 

Fulton,  for  the  plaintiffs.  The  defendant  under  the  facts 
and  circumstances  proved  was  estopped  from  denying  the 
title  of  the  plaintiffs  to  the  lumber  in  question.  Cox  v. 
Buck,  3  Strob.  367.     Callaman  v.  McClure,  47  Barb.  257. 
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The  evidence  was  that  the  defendant  voluntarily  consented 
to  the  purchase  of  the  liimber  by  the  plaintiffs  whilst  it  was 
yet  upon  his  premises,  and  that  they  did  so  on  the  faith  of 
his  declaration  and  agreement  that  he  would  allow  them 
to  remove  it  whenever  they  pleased,  and  his  absolute  re- 
fusal afterward  to  allow  them  to  do  it,  was  equivalent  to 
a  demand  and  refusal  and  a  conversion  of  the  lumber  to 
his  own  use  and  benefit,  which  would  entitle  the  plaintiffs 
to  recover  in  the  action  the  value  of  it. 

By  the  Court.  There  are  three  counts  in  the  narr — two 
in  case,  and  the  third  in  trover,  and  there  is  sufficient  evi- 
dence at  least,  to  take  the  case  to  the  jury  on  the  latter 
count  so  far  as  the  motion  for  a  nonsuit  is  concerned,  and 
it  is,  therefore,  overruled. 

The  counsel  for  the  defendant  then  put  in  evidence  the 
record  of  a  judgment  in  this  court  at  the  suit  of  Cannon  & 
Allaway  against  William  B.  Smith  and  Henry  Levy  which 
had  been  assigned  to  the  plaintiffs,  and  a  fi.  fa.  upon  it  and 
levy  of  the  same  on  the  building  and  limiber  in  question, 
and  the  sale  thereof  under  the  execution  to  the  plaintiffs, 
and  the  application  of  the  proceeds,  as  follows:  $50  to 
John  W.  Smith  for  house  rent,  $46  to  the  execution,  and 
the  balance  to  costs  and  not  sufficient.  They  also  proved 
that  one  of  the  plaintiffs  and  Mr.  Fulton,  as  their  attorney, 
attended  the  sheriff's  sale  of  the  lumber  in  the  building  and 
bid  for  it,  and  that  the  latter  and  another  person  were  the 
only  bidders  at  it.  They  also  proved  by  the  testimony  of 
Levy  that  he  and  his  partner  Smith,  were  both  insolvent 
when  they  abandoned  the  work  upon  the  building. 

Fulton.  When  the  contract  is  but  inducement  in  the 
action,  and  the  plaintiff  has  been  wrongfully  or  tortiously 
prevented  from  performing  it,  or  has  lost  the  benefit  or  ad- 
vantages of  it  by  the  act  or  failure  of  the  other  party  to 
comply  with  it,  an  action  on  the  case — an  action  ex  delicto — 
will  lie  upon  it.  But  the  assignment  of  the  judgment  of 
Cannon  &  Allaway  against  Smith  &  Levy  to  the  plaintiffs 
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and  the  fi.  fa.  subsequently  sued  out  upon  it  by  them,  and 
the  levy  and  sale  of  the  building  and  lumber  under  it,  and 
the  purchase  of  it  by  them  at  such  sale,  was  no  defence  to 
the  present  action,  or  if  it  was  any  defence  to  it,  it  was  on- 
ly a  partial  defence,  or  a  defence  pro  tanto  merely,  and 
which  could  only  be  to  the  amount  realized  and  received 
by  them  from  the  proceeds  of  the  sale  under  it,  and  they 
were,  therefore,  entitled  to  recover  the  difference  between 
that  sum  and  the  amount  which  the  jury  should  consider 
to  have  been  the  true  value  of  the  lumber  at  the  time 
when  the  defendant  refused  to  allow  them  to  remove  it 
from  his  premises;  because  without  that  the  defendant 
would  be  allowed  to  take  advantage  of  his  own  wrong  in 
that  transaction. 

Watson.  The  fact  that  the  plaintiffs  after  the  com- 
mencement of  the  present  action  took  an  assignment  of 
the  judgment  of  Cannon  and  Allaway  against  Smith  & 
Levy,  sued  out  an  execution  upon  it  which  they  had  levied 
on  the  lumber  in  question,  as  the  property  of  Smith  & 
Levy,  and  had  it  sold  and  bought  it  at  such  sale  as  their 
property,  was  wholly  inconsistent  with  the  claim  of  prop- 
erty which  was  now  set  up  to  it  by  the  plaintiffs  in  their 
own  right,  as  the  legal  owners  by  a  prior  purchase  of  it 
from  them,  and  would  not  only  be  a  waiver  of  any  such 
claim  of  property  on  their  part,  but  would  now  absolutely 
debar  and  estop  them  from  setting  up  any  such  claim  of 
property  in  the  building  and  lumber  against  the  defend- 
ant, or  any  other  person. 

Ridgely.  The  gist  of  the  action  of  trover  is  the  wrongful 
taking  or  detention  by  one  person  of  the  property  of 
another  and  converting  or  disposing  of  it  to  his  own  use, 
but  on  either  of  the  counts  filed,  the  counts  in  case,  or  the 
count  in  tover,  the  plaintiffs  were  bound  to  prove  that  the 
liimber  in  question  was  their  rightful  and  lawful  property 
at  the  time  when  the  defendant,  as  they  allege,  refused  to 
allow  them  to  remove  it  from  his  premises  without  paying 
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the  claim  of  rent  which  he  had  on  account  of  it  against 
Smith  &  Levy  who  had  placed  it  there.  But  if,  as  was  al- 
leged in  the  declaration,  and  had  both  been  proved  and 
admitted  on  the  trial,  that  Smith  &  Levy  were  insolvent 
when  they  sold  the  materials  in  question  to  the  plaintiffs, 
to  secure  them  specially  by  way  of  preference  against  loss 
by  reason  of  their  indebtedness  to  them  on  account  of  the 
lumber  which  the  plaintiffs  had  before  sold  to  them,  then 
it  was  fraudulent  and  void  as  against  the  defendant  and 
every  other  creditor  of  theirs,  under  our  statute,  and  con- 
ferred no  legal  title  upon  the  plaintiffs  to  the  lumber,  as  a- 
gainst  him  or  any  other  creditor.  Rev.  Code  487.  Admit- 
ting, however,  for  the  sake  of  argimient,  that  the  plain- 
tiffs had  a  good  and  valid  title  to  the  property  in  dispute, 
if  Smith  &  Levy  then  owed  rent  to  the  defendant  for  the 
use  and  occupation  of  the  premises,  he  had  in  law  a  valid 
lien  upon  the  lumber  and  building  and  a  perfect  right  to 
retain  the  possession  of  the  property,  until  the  amount  of 
such  rent  had  been  paid  or  tendered  to  him. 

Fulton  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  There  having 
been  no  lease  in  writing,  the  demise  of  the  premises  for 
the  erection  of  the  building  upon  them  by  the  defendant 
to  Smith  &  Levy,  was  for  a  year  at  a  rent  of  fifty  dollars, 
and  if  the  plaintiffs  were  the  rightful  and  lawful  owners  of 
the  lumber  in  question  when  the  defendant  refused  to  al- 
low them  to  remove  it  from  the  premises,  and  there  was 
rent  then  due  him  therefor,  he  had  a  lien  on  the  lumber 
for  the  amount  of  it,  and  a  right  to  retain  it,  or  to  refuse 
to  allow  it  to  be  removed  from  the  premises,  until  the  rent 
was  paid,  or  was  legally  tendered  to  him.  But  if  the  de« 
fendant  had  no  such  lien  and  no  such  right  to  retain  the 
lumber  on  the  premises  at  that  time,  yet  if  the  jury  were 
satisfied  from  the  evidence  that  Smith  &  Levy  were  then 
insolvent,  or  were  in  failing  circumstances,  and  in  consid- 
eration of  that  fact  and  with  a  view  to  secure  the  payment 
of  a  debt  due  from  them  to  the  plaintiffs  in  preference  to 
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any  other  creditor  or  creditors  of  theirs,  Smith  &  Levy  as- 
signed or  resold  the  lumber  in  the  unfinished  building  to 
the  plaintiffs,  it  was  fraudulent  and  void  under  the  stat- 
ute, and  conferred  no  title  or  property  in  it  upon  the  plain- 
tiffs, and  they  consequently  were  not  entitled  to  recover  in 
the  action,  and  their  verdict  shotild  be  for  the  defendant. 
But  the  instrument  of  writing  by  which  Smith  &  Levy  as- 
signed the  Iximber  in  question  to  the  plaintiffs,  and  which 
is  in  evidence  before  the  jury,  did  not  import  or  constitute 
a  sale  of  it  in  the  proper  sense  of  that  term,  for  no  price 
is  stated  in  it  as  paid,  or  is  stipulated  to  be  paid  therefor 
by  the  plaintiffs  to  them;  on  the  contrary  it  is  simply  an 
assignment  of  the  lumber  to  them  by  Smith  &  Levy  with 
a  covenant  that  they  were  to  sell  it,  and  out  of  the  pro- 
ceeds of  the  sale  to  pay  the  debt  due  to  them  for  it,  and  to 
hold  the  surplus  or  balance  for  the  use  and  benefit  of  the 
parties  making  the  assignment;  and  as  it  was  evidently 
the  design  and  object  of  the  parties  to  it  thus  to  specially 
prefer  the  plaintiffs  to  all  their  other  creditors,  we  have  no 
hesitation  in  saying  that  it  was  also  illegal  and  void  under 
the  statute,  and  therefore  the  plaintiffs  were  not  entitled 
to  maintain  the  action  for  the  recovery  of  the  value  of  the 
property,  and  their  verdict  should  consequently  be  for  the 
defendant. 


Joel  V.  Greenman  v.  The  Executors  of  David  C.  Wilson, 
deceased. 

In  mutual  accounts  between  the  plaintiflf  and  defendant  in  an  action,  the 
statute  of  limitations  does  not  begin  to  run  against  the  plaintiff's  until 
the  date  of  the  last  item  charged  in  the  defendants'.  But  if  barred,  any 
direct  and  unqualified  acknowledgment  or  admission  afterward  made 
by  the  defendant  that  the  account  of  the  plaintiff  is  still  subsisting,  un- 
settled and  good  against  him,  or  that  he  is  willing  to,  and  will  settle  it 
at  a  future  time,  will  take  it  out  of  the  operation  of  the  statute. 

Assumpsit  for  work  and  labor  with  the  usual  pleas.    The 
plaintiff  was  a  builder  and  his  account  against  the  deceased 
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entered  in  a  book  of  original  entries  regtdarly  kept  by 
him,  consisted  of  debits  for  work  and  labor  performed  by 
him,  beginning  in  1846  and  terminating  on  the  3rd  of 
March,  1865,  amounting  in  the  aggregate  to  about  $800, 
and  in  which  there  were  credits  of  cash  entered  to  the 
amount  of  near  $200.  It  also  appeared  that  there  had  been 
mutual  accounts  open  and  current  between  the  parties 
during  that  period,  and  up  to  the  death  of  the  deceased  in 
the  spring  of  the  latter  year.  The  balance  demanded  by  the 
plaintiff  was  $231.37  with  interest  from  the  3rd  of  March, 
1865. 

A  witness  produced  and  sworn,  testified  that  he  was  in 
the  employ  of  the  plaintiff  from  1854  to  1868,  and  by  his 
direction  called  on  the  deceased  in  the  month  of  February 
1865  to  request  the  payment  and  settlement  of  his  account 
against  him,  and  that  the  deceased  admitted  that  there  had 
been  a  long  standing  and  open  account  between  them  which 
ought  to  be  settled,  but  that  he  expected  soon  to  have 
more  work  done,  and  they  would  then  settle  the  whole 
thing  together. 

Lore,  for  the  plaintiff.  The  suit  was  commenced  on  the 
14th  day  of  December  1867,  and  the  acknowledgment 
of  the  deceased  proved  by  the  witness,  made  in  Februarv 
1865,  was  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute  of  limitation  which  was  the  only  plea  relied 
upon  by  the  defendants.  Robinson  v.  Burton,  1  Houst.  540. 
Black's  Executors  v.  Reybold,  3  Harr.  528. 

Whitely,  for  the  defendants.  Our  only  defence  is  the 
statute  of  limitations,  which,  as  the  executors  of  the  de- 
ceased, who,  of  course,  have  no  knowledge  of  their  own, 
individually,  of  the  items  and  charges  in  this  old  and  long 
standing  account,  the  defendants  have  considered  it  their 
duty  to  plead  in  the  case.  He  cited  the  argument  of 
Houston,  reported,  and  the  ruling  of  the  Court  in  the  case 
of  Waple's  Admr.  v.  Burton's  Admr.  1  Houst.  262  in  note. 
Moore  v.  Bank  of  Columbia,  6  Pet.  86.  Bell  v.  Morrison  et 
al.  1  Pet.  351. 
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The  Court,  Wootten,  J.,  charged  the  jury.  That  if  they  were 
satisfied  from  the  evidence  that  there  were  mutual  accounts 
between  the  parties  which  continued  open  and  current  on 
both  sides  during  the  period  designated,  the  statute  of  lim- 
itations would  not  begin  to  run  against  either  of  them 
during  that  time,  nor  until  the  date  of  the  last  item  charged 
in  the  account  of  the  deceased  against  the  plaintiff,  and 
not  until  three  years  thereafter  would  the  plaintiff's  ac- 
count be  barred  by  the  statute.  But  if  it  had  been  so 
barred  by  the  statute,  any  direct  and  unqualified  acknowl- 
edgment or  admission  afterward  made  by  the  deceased 
that  the  account  of  the  plaintiff  was  still  subsisting,  un- 
settled and  good  against  him,  or  that  he  was  willing  to  and 
would  settle  it  at  a  future  time,  would  take  it  out  of  the 
operation  of  the  statute  of  limitations,  and  if  the  action 
had  been  brought  within  three  years  after  such  an  ac- 
knowledgment or  admission  made  by  the  deceased  of  the 
existence  and  validity  of  the  plaintiff's  account  against 
him,  the  plaintiff  would  be  entitled  to  recover,  as  the  stat- 
ute of  limitations  was  the  only  defence  relied  upon  by  the 
defendants  in  the  action. 


Rhoda  Handy  v.   Thomas  J.  Clark. 

The  disability  and  incompetency  of  free  negroes  to  testify  as  witnesses  in 
any  civil  action  in  which  a  white  person  is  a  party,  is  removed  and  abol- 
ished by  the  thirteenth  amendment  of  the  constitution  of  the  United 
States,  and  the  act  of  Congress  entitled  "The  civil  rights  bill."  And 
a  negro  slave  continuing  voluntarily  in  the  service  of  her  former  owner 
after  the  adoption  of  it,  may  maintain  an  action  of  indebitatus  assump- 
sit against  him  to  recover  for  such  service  without  an  express  contract 
or  promise  on  his  part  to  pay  for  it. 

Assumpsit  for  work  and  labor  with  the  usual  pleas.  The 
plaintiff  was  a  colored  woman  and  had  been  owned  and 
held  as  a  slave  for  life  by  the  defendant  for  many  years 
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prior  to  the  adoption  of  the  thirteenth  amendment  of  the 
constitution  of  the  United  States,  and  afterward  volunta- 
rily remained  in  his  service  and  continued  to  work  and  la- 
bor in  his  family  as  a  domestic  servant  until  the  10th  day 
of  April,  1868,  when  she  voluntarily  left  it  without  any  com- 
plaint or  demand  of  wages,  and  without  any  objection,  or 
effort  on  the  part  of  the  defendant  or  his  family  to  pre- 
vent her  leaving  or  to  induce  her  to  remain  in  it.  It  fur- 
ther appeared  that  he  had  never  said  anything  to  her,  nor 
she  to  him,  in  the  meanwhile,  in  regard  to  the  abolition  of 
slavery  or  her  freedom  under  the  operation  of  the  consti- 
tutional amendment,  but  he  knew  from  her  deportment 
that  she  was  well  aware  of  the  fact  that  she  was  free,  for 
she  left  and  returned  to  his  house  at  her  will  and  pleasure, 
and  without  saying  anything  to  him  about  it,  which  she  had 
never  done  before,  and  without  any  complaint  or  remon- 
strance on  his  part,  for  he  had  never  requested  her  to  re- 
main, or  not  to  go,  but  had  ever  since  considered  her  at 
liberty  to  leave  his  house  and  service  entirely,  whenever 
she  pleased.  He  had  in  the  meantime,  however,  clothed 
and  maintained  her,  and  paid  for  medicine  and  for  the  at- 
tendance of  physicians  upon  her  when  she  was  sick,  the 
same  as  he  had  before  when  she  was  his  slave.  The  sum 
demanded  by  her  in  the  action  was  at  the  rate  of  two  dol- 
lars per  week  for  one  hundred  and  forty-two  weeks. 

In  addition  to  the  defendant  who  was  called  and  ex- 
amined as  a  witness  for  the  plaintiff,  a  daughter  and  a  sis- 
ter of  hers  were  also  called  as  witnesses  for  her. 

T.  F.  Bayard,  for  the  defendant,  objected  to  the  com- 
petency of  each  of  them  on  the  ground  that  they  were  ne- 
groes and  were  not  admissible  under  the  statute  of  the 
State  to  testify  in  any  civil  action  in  which  a  white  person 
was  a  party. 

But  the  Court  overruled  the  objection  on  the  ground  that 
the  amendment  of  the  constitution  and  the  act  of  Congress, 
entitled  the  "civil  rights  bill,"  had  removed  the  disability 
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imposed  upon  them  for  that  reason  by  our  statute,  and  ren- 
dered them  competent  witnesses  in  the  case. 

'Spruance,  for  the  plaintifif.  The  action  was  in  indebitatus 
assumpsit,  and  on  the  facts  proved  it  would  lie  without  any 
proof  of  an  express  promise  or  contract  on  the  part  of  the 
defendant  to  pay  the  plaintiff  for  her  services  after  she  be- 
came a  free  woman,  what  they  may  have  been  reasonably 
worth  to  him  in  the  opinion  of  the  jury  upon  the  evidence 
which  they  had  heard  in  regard  to  the  value  of  th^m,  and 
which  were  moderately  charged  for,  as  the  evidence  had 
shown,  at  the  rate  of  two  dollars  per  week. 

Bayard,  for  the  defendant.  The  pre-existing  relation  be- 
tween the  parties  which  had  been  that  of  master  and  slave, 
and  which  had  been  suddenly  terminated  and  abolished 
without  any  act  or  action  on  the  part  of  either  of  them, 
having  been  of  such  a  character  as  to  preclude  the  possi- 
bility in  law  of  any  contract,  either  express  or  implied,  be- 
tween them  whilst  it  continued,  the  question  was  whether 
upon  that  sudden  termination  and  extinguishment  of  it, 
the  plaintiff  voluntarily  continuing  of  her  own  free  will 
and  accord  under  the  roof  and  in  the  family  of  the  defend- 
ant and  perfoiTning  just  such  service  for  him,  without  any 
effort  or  inducement  on  his  part  to  retain  her  in  his  family 
or  in  his  employ,  and  without  any  promise  or  expectation 
even,  on  his  part  to  pay  her  for  such  services  as  she  thus 
voluntarily  chose  to  perform  in  his  household  while  so  re- 
maining in  it  of  her  own  accord,  and  without  any  contract, 
agreement,  or  understanding  whatever  between  them  that 
she  was  to  perform  them,  or  that  he  was  to  pay  her  for 
them, — whether  upon  such  an  extraordinary  state  of  facts 
either  law  or  equity  would  or  could  imply  a  promise  on  his 
part  to  pay  her  any  thing  for  them.  On  the  contrary, 
were  not  the  facts  and  circumstances  of  such  a  character 
as  to  actually  negative  and  rebut  any  such  presumption  or 
implication  merely?  Had  she  originally  entered  his  ser- 
vice as  a  free  woman,  of  course,  everybody,  as  well  as  the 
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law,  would  have  presumed  that  she  was  there  for  hire,  and 
was  to  be  paid  for  what  she  did,  until  the  contrary  was 
proved,  or  admitted  by  her.  But  who,  under  all  the  facts 
proved  in  this  case,  could  have  even  supposed  that  either 
she  intended  to  charge,  or  that  the  defendant  expected  to 
pay,  or  to  be  subject  to  be  sued  by  her  for  her  services  as 
soon  as  she  left  there?  But  if  the  action  of  indebitatus  as- 
sumpsii  would  lie  in  the  case,  the  plaintiff  could  only  re- 
cover such  compensation  as  her  services  were  worth  to  the 
defendant  in  the  estimation  of  the  jury  upon  all  the  facts 
and  circiimstances  proved  in  the  case,  and  under  the  plea 
of  set  off  that  would  be  subject  to  such  deduction  as  they 
should  consider  the  clothes  supplied  her  and  the  medical 
attendance  and  medicine  paid  for  her  by  the  defendant 
were  reasonably  worth. 

Spruance  replied. 

The  C our t,Wooten, J ., charged  the  jury,  that  the  action  would 
lie  notwithstanding  there  was  no  proof  of  any  agreement  or 
understanding  between  the  parties  in  regard  to  the  matter 
during  the  time  the  plaintiff  was  performing  services  in 
the  family  of  the  defendant  after  the  adoption  of  the  thir- 
teenth amendment  of  the  constitution  of  the  United  States, 
when  she  became  a  free  woman  under  the  operation  of  it, 
and  notwithstanding  there  was  no  proof  of  an  express 
promise  by  the  defendant  to  pay  her  for  it,  for  even  under 
the  facts  and  circumstances  referred  to  and  proved  in  the 
case,  the  law  would  imply  a  promise  on  his  part  to  pay 
her  for  the  services  as  much  as  they  were  reasonably 
and  justly  worth  to  the  defendant,  and  of  which  the  jury 
must  judge  from  the  evidence  before  them  on  that  point; 
but  it  would  be  subject  to  a  proper  deduction  for  the 
clothes  furnished  and  the  expenses  incurred  by  the  defend- 
ant for  medical  attendance  and  medicine  on  her  account 
during  the  time  she  was  so  serving  him,  to  be  ascertained 
and  determined  by  the  jury  in  the  same  manner. 

The  plaintiff  had  a  verdict. 
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Doe,  on  the  demise  of  David  L.  Hearn  and  Eliza  A. 
Hearn,  his  wife,  late  Eliza  A.  Cannon,  in  right  of  his 
wife,  V.  Richard  Roe,  casual  ejector,  and  Levi  Cannon, 
tenant  in  possession. 

A  testator  devised  thus:  "I  give  and  devise  all  my  real  estate  to  Elijah 
Cannon  and  Joseph  Cannon  and  William  Cannon,  sons  of  my  sister 
Elizabeth  who  was  the  wife  of  Isaac  Cannon,  to  be  equally  divided 
between  them,  to  be  held  by  them,  their  heirs  and  assigns  forever, 
provided  that  the  said  Elijah,  Joseph  and  William  Cannon  shall  take 
care  of  and  suitably  provide  for  their  sister,  Eliza  Wilmer,  for  and  dur- 
ing her  natural  life."  Elijah  Cannon  ,the  first  named  devisee,  was  dead 
when  the  will  was  made,  and  that  fact  was  known  to  the  testator  when 
he  made  it.  There  was  no  other,  or  residuary  devise  of  his  real  estate 
in  the  will.  Held  that  the  devise  to  him  of  the  one  equal  third  part  of 
it  was  a  void  and  not  a  lapseddevise,  and  did  not  pass  under  the  will  to 
his  brothers,  Joseph  and  William  Cannon,  the  surviving  devisees,  but 
descended  as  intestate  real  estate  to  the  heirs  at  law  of  the  testator,  and 
that  the  charge  expressed  in  it  to  "take  care  of  and  suitable  provide 
for  their  sister,  Eliza  Wilmer,  for  and  during  her  natural  life,"  and  the 
fact  that  the  testator  knew  when  he  made  the  will,  that  Elijah  Cannon, 
the  devisee  first  named,  was  dead,  could  not  have  the  effect  to  enlarge 
the  corpus  of  the  estate  devised  in  it  to  Joseph  and  William  Cannon, 
the  other  two  devisees  named  in  it. 

Action  of  ejectment  and  case  stated  upon  the  following 
facts,  and  question  of  law  reserved  to  be  heard  before  all 
the  judges  in  this  court.     Heard  before  Bates,  Chancellor, 
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Gilpin,  Chief  Justice,  and  Wootten,  Houston  and  Wales. 
Judges.  Levi  Cannon,  deceased,  late  of  Northwest  Fork 
hundred,  Sussex  County,  by  his  last  will  and  testament, 
among  other  things,  devised  as  follows:  "I  give  and  devise 
all  my  real  estate  to  Elijah  Cannon  and  Joseph  Cannon 
and  William  Cannon,  sons  of  my  sister  Elizabeth  who  was 
the  wife  of  Isaac  Cannon,  to  be  equally  divided  between 
them,  to  be  held  by  them,  their  heirs  and  assigns  forever, 
provided  that  the  said  Elijah,  Joseph  and  William  Cannon 
shall  take  care  of  and  suitably  provide  for  their  sister,  Eliza 
Wilmer,  for  and  during  her  natural  life."  Elijah  Cannon, 
one  of  the  above  named  devisees,  was  dead  at  the  time  when 
the  will  was  written  and  executed,  and  the  fact  of  his 
death  prior  to  that  time  was  well  known  to  the  testator 
when  he  executed  it.  There  was  no  other,  or  residuary 
devise  of  his  real  estate,  or  any  part  of  it  in  his  will,  and 
the  question  was  whether  the  surviving  brothers  and  de- 
visees, Joseph  Cannon  and  William  Cannon,  took  the 
whole  of  it  under  the  devise  in  question,  or  the  one  equal 
undivided  third  part  thereof  descended,  as  intestate  real 
estate,  to  the  heirs  at  law  of  the  testator,  of  whom  the 
wife  of  the  lessor,  David  L.  Hearn,  was  one,  and  in  whose 
right  the  suit  was  brought. 

Wrif^ht,  for  the  plaintiffs.  A  lapsed  devise  could  only 
occur  when  a  devisee  dies  after  the  making  of  the  will, 
but  before  the  death  of  the  testator.  A  void  devise,  how- 
ever, is  one  that  is  void  or  absolutely  ineffectual  from  the 
beginning,  as  where  the  devisee  is  dead,  as  was  the  case 
here,  at  the  time  of  the  making  of  the  will;  and  where 
there  is  no  residuary  devisee  named  in  the  will,  and  there 
is  no  devise  over  of  the  real  estate  to  another,  and  the 
devise  is  void  from  its  inception,  the  estate  descends  as  in- 
testate property  to  the  heirs  at  law  of  the  testator;  but 
when  there  is  a  residuary  devise  to  another,  the  estate  in 
that  case  goes  to  such  devise'e  under  the  will.  1  farm,  on 
Wills,  293,  Note  1.  Lessee  of  Ferguson  et  al.  v.  Hedges,  1  Harr. 
524.    AGreenl.RepA^6.    \SPickA\.     \  Pr.Wms.  700.    2  Pr. 
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Wms.  489.  10  Serg.  &  Rawle,  351.  Richardson  on  Wills,  169. 
But  the  devisees  in  this  case  took  the  estate  devised  as 
tenants  in  common,  and  not  as  joint  tenants,  and  there  was 
consequently  no  survivorship  between  them,  or  of  the  void 
devise  of  the  share  and  interest  to  Ehjah,  to  Joseph  and 
WilHam  Cannon  under  it,  because  the  terms,  "to  be 
equally  divided  between  them,"  which  occur  in  it,  had 
always  been  considered  and  held  to  create  or  import  a 
tenancy  in  common,  and  not  a  joint  tenancy,  and  the 
words  which  followed  them,  "to  them,  their  heirs  and 
assigns  forever,"  could  not  vary  that  construction.  1  Jarm. 
on  Wills,  294,  note  1.  2  Jarm.  on  Wills,  162.  Rev.  Code,  286. 
Anier.  Dig.,  534,  535.  Although  the  first  devisee  mentioned, 
Elijah  Cannon,  was  dead  at  the  time  of  making  the  will, 
and  the  testator  was  aware  of  that  fact  when  he  made  it, 
we  were  not  to  infer,  nor  would  the  law  presume  that  the 
testator  must,  therefore,  have  intended  or  expected  that  the 
other  two  brothers  and  devisees  mentioned,  who  he  also 
knew  were  then  living,  were  to  take  the  whole  of  the  es- 
tate devised  to  the  three  by  survivorship,  or  in  any  other 
way,  notwithstanding  the  fact  that  Elijah  was  no  longer 
living  and  could  take  no  part  of  it.  Nor  could  the  proviso 
which  accompanied  and  concluded  the  devise  in  question, 
and  which  imposed  on  the  estate  so  devised  to  them,  the 
direct  charge  for  the  suitable  support  of  their  sister,  Eliza 
Wilmer,  during  her  natural  life,  affect  or  alter  in  any  man- 
ner, the  rule  of  testamentary  construction  which  must 
control  and  govern  it,  notwithstanding  the  lapse  of  the 
share  devised  to  Elijah  did  not,  of  itself,  defeat  the  charge 
for  her  benefit.  1  Jarm.  on  Wills,  300.  2  Atk.  605.  1  Ves. 
Sr.,  135. 

Lay  ton,  for  the  defendant.  This  case  was  distinguishable 
from  the  cases  which  had  been  cited,  inasmuch  as  the  de- 
vise in  question  was  to  the  devisees  named  as  a  class,  that 
is  to  say,  as  the  sons  of  the  testator's  sister,  Elizabeth 
Cannon,  and  when  such  was  the  case,  all  of  the  class  who 
survive  and  are  living  at  the  death  of  the  testator,  will  take 
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the  estate  on  the  lapse  or  failure  of  the  devise  as  to  any  of 
the  devisees  who  may  have  died  before  him.  1  farm,  on 
Wills,  293.  1  Harr.  524.  13  East,  527.  2  Powel  on  Devises, 
102.  And  if  an  estate  be  limited  to  two  persons,  one  of 
whom  is  capable  of  taking  it,  and  the  other  not,  he  who  is 
capable  shall  take  the  whole  of  it.  Shflley's  Case,  1  Reps. 
101.  If  a  devise  be  to  two,  and  one  dies  before  the  tes- 
tator, the  other  will  take  the  whole.  1  Shower,  91.  Winn's 
Reps.,  293.  5  Pick.,  528.  10  Pick.,  306.  3M.&  S.,  300.  4 
Greenl.  Rep.  496.  The  testator,  by  his  will,  after  otherwise 
disposing  of  all  his  personal  estate,  devised  all  his  real 
estate  to  the  three  sons  of  his  sister  Elizabeth  Cannon, 
naming  them,  to  be  equally  divided  between  them  in  fee 
simple,  upon  condition  that  they  should  take  care  of  and 
properly  maintain  their  sister,  Eliza  Wilmer,  during  her 
life,  and  if  the  devise  to  Elijah  was  void  by  reason  of  his 
death  before  the  making  of  the  will,  and  his  share  of  the 
estate  devised  was  therefore  not  to  pass  under  the  will,  but 
was  to  descend  as  intestate  property  to  the  heirs  at  law  of 
the  testator,  the  result  would  be  that  they  would  take  it 
by  a  title  entirely  independent  of  the  will,  and,  of  course, 
entirely  free  and  exempt  from  the  charge  imposed  upon  it 
by  the  devise  for  her  support,  and  which  would  not  only 
defeat  the  intention  of  the  testator  as  to  that  part  of  it,  but 
it  would  defeat  the  charge  in  toto,  and  his  intention  as  to 
the  whole  of  the  estate,  for  it  could  not  be  diminished  and 
apportioned  as  to  the  residue  without  violating  the  express 
words  of  the  devise,  and  making  in  effect  another  will  for 
him;  while  to  charge  the  residue  of  it  in  the  hands  of  the 
two  surviving  devisees  with  her  entire  support  and  main- 
tenance, would  equally  violate  his  intention,  and  also  the 
express  language  of  the  devise  in  question.  But  to  hold 
that  the  circumstance  of  Elijah's  death  before  the  making 
of  the  will,  though  known  to  the  testator  at  the  time  he 
made  it,  could  thus  defeat  his  intention  as  to  both  the  de- 
vise and  the  charge  in  toto,  would  certainly  be  no  worse  in 
contemplation  of  law,  at  least,  than  to  hold  that  it  was 
thus  defeated  pro  tanto  merely.     The  charge  would  also 
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enlarge  the  devise  first  limited  to  them,  and  under  the  cir- 
cumstances give  them  the  whole  estate,  and  so  the  testator 
must  have  intended,  inasmuch  as  he  well  knew  when  he 
made  the  will  that  his  nephew,  Elijah  Cannon,  was  dead. 

Wright.  In  the  fase  of  Wigg  v.  Wigg,  1  Atk.,  382,  the 
devise  of  the  testator  was  of  certain  lands  to  his  son  on 
condition  that  he  and  his  heirs  should  pay  to  six  grand- 
children of  the  testator,  the  sum  of  ninety  pounds,  to  be 
equally  divided  between  them,  but  the  son  and  devisee  of 
the  land  died  before  the  testator,  by  which  the  devise 
lapsed,  and  the  son  of  the  eldest  son  of  the  testator  entered 
on  the  land  as  heir  at  law,  and  on  a  bill  of  complaint  filed 
in  chancery  by  the  grandchildren  against  him  for  the 
legacy,  one  of  the  defences  was  the  same  as  had  been  made 
in  this  case,  that  as  the  devise  itself  had  failed  and  no 
estate  had  ever  passed  under  it  to  the  devisee,  so  the  con- 
dition annexed  to  it,  which  was  the  legacy  to  be  paid  to 
the  grandchildren,  had  failed  with  it,  and  the  land  had  con- 
sequently descended  to  the  heir  at  law  entirely  free  and 
discharged  from  it.  But  Lord  Hardwicke  said,  and  so 
decided,  that  the  heir  at  law  might  enter  and  take  advan- 
tage of  the  breach  of  the  condition,  and  yet  in  that  court 
he  should  be  considered  only  as  a  trustee  for  the  legatees 
until  the  legacy  should  be  paid,  and  that  a  man  may  by 
will  make  an  equitable,  as  well  as  a  legal  charge  on  his 
estate,  and  that  court  would  maintain  it  against  the  heir  at 
law,  and,  therefore,  the  grandchildren  in  that  case  were 
entitled  to  be  paid  out  of  the  land  so  devised.  He  also 
said  the  case  was  so  circumstanced,  as  would  induce  a 
court  of  law,  as  well  as  equity,  to  make  as  strong  a  con- 
stniction  as  possible  to  support  such  a  charge.  And  upon 
the  authority  of  that  case,  it  was  sufficient  for  him  to  say 
in  reply  to  the  argument  on  the  other  side  on  that  point, 
that  notwithstanding  the  devise  had  failed  as  to  one- third 
part  of  the  estate  devised,  no  part  whatever  of  the  charge 
in  question  had  failed  with  it,  but  the  legatee  would  have 
her  remedy  before  another  tribunal  for  an  equivalent  pro- 
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portion  of  it  against  the  heirs  at  law  of  the  testator,  or  any 
persons  coming  into  possession  of  any  portion  of  the  estate 
under  them,  as  well  as  against  the  surviving  devisees  for 
the  residue  of  it,  so  far  as  a  proper  provision  for  her  sup- 
port and  maintenance  might  require  it  during  her  life. 

Wales,  J.,  announced  the  opinion  of  the  Court.  The 
distinction  between  a  lapsed  and  a  void  devise  is  a  familiar 
one,  the  former  being  good  at  the  date  of  the  wiU,  but 
failing  or  lapsing  afterward  by  the  occurrence  of  some 
event,  most  commonly  the  death  of  the  devisee  during  the 
lifetime  of  the  testator,  while  a  void  devise  is  void  from 
the  beginning,  as  where  the  devise  is  prohibited  by  law,  or 
the  devisee  is  dead  at  the  making  of  the  will,  or  is  other- 
wise incapable  of  taking  under  it.  It  would  seem  clear, 
therefore,  according  to  this  definition,  that  the  devise  to 
Elijah,  the  first  devisee  named,  must  be  void  and  go  over, 
unless  it  be  possible  so  to  construe  the  language  and  terms 
of  the  will  as  meaning  to  give  all  the  real  estate  to  Elijah, 
Joseph  and  William,  as  joint  tenants,  or,  what  would  be 
the  same  in  effect  as  to  the  claim  of  the  heir  at  law,  to  them 
generally  as  a  class,  or  a  family,  under  the  description  of 
"the  sons  of  my  sister  Elizabeth."  .At  common  law  a 
devise  to  two  or  more  persons  and  their  heirs  would  make 
the  devisees  joint  tenants;  but  words  importing  a  division 
by  equal  shares,  as  "equally  to  be  divided,"  would  create 
a  tenancy  in  common.  2  J  arm.  on  Wills,  167.  The  devise 
in  question  is  to  Elijah,  Joseph  and  William,  "  to  be  equally 
divided  between  them."  Even  with  the  utmost  latitude  of 
construction  we  could  not  hold  this  to  be  a  devise  in  joint 
tenancy,  and  were  we  inclined  on  general  principles  to  do 
so,  we  would  be  restrained  by  our  own  statute  which  par- 
ticularly prescribes  -what  words  in  a  will  or  conveyance 
shall  constitute  such  an  estate.  The  revised  act  of  1816 
(R.  C.  286j  leaves  no  room  for  doubt.  It  says  "  No  estate  in 
joint  tenancy,  in  lands,  tenements  or  hereditaments,  shall 
be  held  or  claimed  by  or  under  any  grant,  devise  or  con- 
veyance, made  to  any  persons,  other  than  to  executors  or 
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trustees,  unless  the  premises  therein  mentioned  shall  be 
expressly  granted,  devised  or  conveyed  to  such  persons,  to 
be  held  as  joint  tenants  and  not  as  tenants  in  common."  In 
Davis  and  wife,  v.  Smith,  4  Harr.  68,  the  Court  held  that  a 
devise  to  the  testator's  "two  grandsons,  John  Smith  and 
David  Smith,  jointly,  their  heirs  and  assigns  forever,"  on 
condition  that  they  each  paid  fifty  dollars  to  H.  A.  S.  when 
they  arrived  at  age,  respectively,  was  a  tenancy  in  common 
and  not  a  joint  tenancy.  The  Court  considered  that  the 
statute  controlled  the  subject,  and  that  was  a  much  stronger 
case  for  the  surviving  devisee  than  the  present  one. 

Next;  is  this  a  devise  to  a  class,  and  did  the  testator 
intend  to  give  his  real  estate  to  all  the  sons  of  his  sister 
Elizabeth  who  niight  be  living  at  the  time  of  his  death, 
without  reference  to  them  individually?  Had  the  devise 
been  to  "the  sons  of  my  sister  Elizabeth,"  without  naming 
them,  even  though  made  tenants  in  common,  the  estate 
would  go  to  the  surviving  brothers,  Joseph  and  William; 
but  having  named  them  separately  and  definitely,  he 
further  designates  them  as  the  sons  of  his  sister  Elizabeth 
probably  to  distinguish  them  from  other  persons  of  the 
same  name,  a  very  ordinary  and  usual  precaution,  but  by 
no  means  manifesting  an  intention  to  describe  them  as  a 
class.  The  distinction  between  a  devise  to  a  class  and  one 
to  individuals  is  very  plainly  defined  in  2  Powell  on  Devises, 
327:  "Thus,  if  a  testator  give  to  his  children  generally, 
or  to  the  sisters  of  A,  i.e.,  as  a  class,  whether  as  joint 
tenants,  or  as  tenants  in  common,  the  objects  comprising  the 
class  at  his  death,  whatever  be  their  number,  and  whenever 
born,  are  entitled;  and  the  fact  of  the  gift  being  to  them 
as  tenants  in  common,  will  not  prevent  a  single  object 
representing  the  class  from  taking  the  whole.  If,  however, 
the  gift  were  to  testator's  children,  or  sisters  by  name,  or 
to  his  three  children,  or  three  sisters  without  naming  them, 
the  share  of  one  of  the  objects  subsequently  dying  in  his 
lifetime  would,  if  the  gift  were  joint,  survive  to  the  other; 
but  if  it  were  several  it  would  lapse."  The  devise  must 
be  to  the  children  indefinitely  as  a  class,  and  not  to  them 
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nominatim,  or  as  now  living,  or  as  consisting  of  a  specified 
number,  in  all  which  cases  the  devise  will  be  regarded  as 
a  gift  to  the  devisees  individually."     Ibid. 

In  Doe  lessee  of  Stewart  v.  Sheffield,  13  East  526,  the  testa- 
tor gave  and  devised  certain  premises  unto  the  sisters  of 
John  Howard  to  hold  the  same  to  them,  their  heirs  and 
assigns  forever  as  tenants  in  common,  and  not  as  joint 
tenants.  Previous  to  the  making  of  the  will  there  had 
been  three  sisters  of  John  Howard,  but  at  the  death  of  the 
testator  there  was  only  one  surviving  who  with  her  hus- 
band entered  into  possession  of  and  conveyed  the  premises 
to  the  defendant.  The  will  contained  legacies  to  the  chil- 
dren of  Mary  Stewart,  and  also  the  the  children  of  Robert 
Mosley,  to  be  equally  divided  amongst  them,  share  and 
share  alike.  It  was  there  held  that  the  surviving  sister  was 
entitled  to  the  whole  property  devised  to  her  class.  Lord 
Ellenborough  said:  "I  have  little  doubt  that  the  testator 
intended  to  devise  his  estate  to  the  several  objects  of  his 
bounty,  in  classes;  taking  the  chances  of  there  being  a 
greater  or  less  number  of  persons  in  each  class;  and 
meaning  if  there  were  more  than  one  individual  of  the 
same  description,  they  should  all  take  equal  shares;  if 
only  one,  that  one  should  take  the  whole  given  to  that 
class  or  description.  *  *  He  names  none,  but  speaks 
generally.  *  *  The  scope  of  the  will  shows  that  he 
looked  to  the  class  and  not  to  the  number  of  individuals 
who  might  happen  to  compose  it."  And  Mr.  Justice 
Bailey,  in  the  same  case  remarks,  "it  is  left  to  the  sisters 
generally,  not  by  name;"  and  adds,  "but  if,  indeed,  the 
property  had  been  left  to  them  by  name,  as  tenants  in 
common,  no  doubt  if  one  of  them  had  died  before  the 
testator,  her  share  would  have  gone  over."  The  rule  of 
law,  cited  by  the  defendant's  counsel,  that  if  an  estate  be 
limited  to  two,  the  one  capable  and  the  other  not  capaljle, 
he  who  is  capable  shall  take  the  whole,  supposes  a  joint 
estate  limited  to  the  two.  It  is  otherwise  if  several  estates 
be  limited  to  two  by  name.  Vide  note  to  the  case  of  Stew- 
art V.  Sheffield  and  the  authorities  there  cited. 
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What  may  have  been  the  intention  of  the  testator,  in 
4;he  disposition  of  his  real  estate,  we  can  only  gather  from 
the  language  of  his  will  as  interpreted  according  to  the 
settled  and  well  known  rules  of  construction,  one  of  which 
is  "that  where  a  testator  uses  technical  words  he  is  pre- 
sumed to  employ  them  in  their  legal  sense  unless  the  con- 
text clearly  indicates  the  contrary,"  and  read  by  this  rule 
and  in  the  light  of  the  principles  and  authorities  cited,  we 
are  of  opinion  that  the  seventh  item  of  the  will  does  not 
create  a  joint  tenancy  or  constitute  a  devise  to  the  sons  of 
his  sister  Elizabeth  generally,  but  that  the  devise  to  Elijah 
is  void.  And  the  fact  that  the  testator  knew  when  he  made 
the  will  that  Elijah  Cannon  was  dead,  together  with  the 
charge  to  take  care  of  and  suitably  provide  for  Eliza 
Wilmer,  cannot  have  the  effect  to  enlarge  the  corpus  of  the 
estate  devised  in  it  to  Joseph  and  William  Cannon,  or 
alter  the  conclusion  to  which  we  have  arrived  in  the  case. 
It  is,  therefore,  the  opinion  of  the  Court  that  the  plaintiffs 
are  entitled  to  recover  in  the  action. 


Daniel  C.  Godwin,  Complainant  below.  Appellant,  v.  Ste- 
phen M.  Collins,  Respondent  below.  Appellee. 

The  general  doctrine  of  a  court  of  equity  is  that  decreeing  of  specific  per- 
formance of  a  contract  is  discretionary',  especially  in  those  cases  in 
which  the  party  may  have  adequate  compensation  at  law  in  the  shape 
of  damages  for  the  injury  actually  sustained ;  for  in  such  cases  the  court 
will  not  feel  itself  bound  to  interfere,  but  will  leave  him  to  pursue  his 
remedy  in  a  court  of  law.  In  these  cases  it  is  not  what  a  court  of  equity 
must  do,  but  rather  what  it  may  justly  do  under  the  circumstances. 

In  the  case  of  a  contract  in  respect  to  the  sale  of  land,  it  must  be  in  writ- 
ing according  to  the  statute  of  frauds:  and  it  must  be  a  complete  writ- 
ten agreement,  so  complete  and  perfect,  indeed,  as  to  manifest  clearly 
the  terms  of  the  contract  and  the  intention  of  the  parties;  and  as  it 
is  required  to  be  in  writing,  the  writing  must  speak  for  itself.  Defects 
cannot  be  supplied  in  it.  It  must  be  certain  in  itself,  or  capable  of  be- 
ing reduced  to  certainty  by  reference  to  something  else  which  is  thus 
made  a  part  of  it,  so  that  the  terms  of  it,  and  the  intention  of  the 
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parties  can  be  ascertained  with  reasonable  precision.  These  rules  may, 
however,  be  modified  in  cases  of  fraud,  or  part  performance  of  the  con- 
tract, when  they  exist. 

But  when  the  case  stands  on  the  naked  agreement  alone,  and  the  com- 
plainant has  not  been  put  In  possession  of  the  property,  nor  has  made 
any  improvement,  nor  expended  any  money  on  it,  nor  has  in  any  re- 
spect been  led  in  consequence  of  the  agreement  to  do  anything  which 
has  resulted  to  his  detriment,  the  court  will  not  decree  the  specific  per- 
formance of  it. 

And  where  the  stipulation  in  the  agreement  is  that  one  half  of  the  pur- 
chase money  is  to  be  paid  by  the  purchaser  on  the  day  the  possession  of 
the  premises  is  to  be  given,  afid  the  remainder  in  instalments  of  five 
hundred  dollars  each,  payable  with  interest  annually,  commencing  Jan. 
1,  1868,  but  without  any  provision  in  it  for  securing  such  deferred  pay- 
ments, the  court  will  not  supply  the  omission  of  it,  or  infei*  that  it  was 
the  understanding  and  intention  of  the  parties  that  they  were  to  be  se- 
cured in  the  usual  method  in  such  sales,  by  bond  and  mortgage,  or  de- 
cree a  specific  performance  of  the  agreement,  notwithstanding  the  com- 
plainant tenders  one  half  of  the  purchase  meney  on  the  day  appointed, 
and  his  bond  and  mortgage  on  the  premises  for  the  deferred  payments  as 
stipulated,  and  in  his  bill  submits  himself  to  the  order  and  direction  of 
the  court  in  that  particular.  The  vendor's  equitable  lien  for  the  unpaid 
purchase  money,  at  best,  would  be  but  a  very  imperfect  and  inadequate 
security. 

The  exercise  of  a  sound  discretion  according  to  the  circumstances  of 
each  particular  case  lies  at  the  very  foundation  of  this  extraordinary 
jurisdiction  of  specific  performance  of  contracts,  and  the  court,  though 
not  exempt  from  the  general  rules  and  principles  of  equity  in  granting 
or  withholding  relief,  uniformly  acts  with  greater  freedom  than  when 
exercising  its  ordinary  powers. 

This  was  an  appeal  from  the  decree  of  the  Chancellor 
sitting  in  and  for  Kent  County  on  a  bill  filed  by  Daniel  C. 
Godwin  against  Stephen  M.  Collins  for  the  specific  per- 
formance of  a  written  agreement  for  the  sale  of  a  farm  to 
the  former  by  the  latter,  dismissing  the  bill,  and  was  heard 
before  Gilpin,  C.  J.,  and  Wootten,  Houston  and  Wales,  As- 
sociate Judges. 

The  only  written  evidence  of  the  agreement  was  in  a 
receipt  under  seal  which  was  as  follows:  "Rec'd  Aug.  20, 
'66,  of  D.  C.  Godwin  Ten  Dolls,  in  part  payment  of  the 
purchase  money  of  the  farm  and  premises  where  I  now 
live,  containing  sixty-six  acres,  possession  to  be  given  on 
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or  before  Jan.  1,  1867,  clear  of  all  taxes  or  incumbrances 
whatever,  four  thousand  dolls,  to  be  paid  when  possession 
given,  the  remainder  in  instalments  of  $500  each,  payable 
with  interest  annually,  commencing  Jan.  1,  1868,  the  said 
Godwin,  to  have  the  privilege  of  anticipating  the  deferred 
payment — Witness  my  hand  and  seal. 

S.  M.  COLLINS      <  SEAL  V 

the  whole  purchase  money  to  be  eight  thousand  dollars. 
"$8000"  '         S.  M.  COLLINS." 

The  substance  of  the  bill  and  answer,  and  the  evidence 
in  the  case,  will  be  sufficiently  disclosed  in  the  argument 
of  counsel  and  the  opinion  of  the  Court,,  to  dispense  with 
the  necessity  of  any  further  statement  of  them. 

Comegys,  for  the  appellant.  The  receipt  and  agreement 
contained  in  it  and  the  signature  of  the  respondent  to  it 
were  not  denied  as  matters  of  fact,  but  were  admitted  in 
his  answer,  although  it  was  pretended  that  he  never  signed 
or  considered  it  as  a  complete  or  final  contract  for  the  sale 
of  the  farm  by  him  to  the  appellant,  but  that  he  signed  it 
hastily  after  the  appellant  had  as  hastily  drawn  it,  as  a 
receipt  simply  for  ten  dollars  then  paid  him,  without  read- 
ing it  particularly,  or  even  taking  or  asking  for  a  copy  of 
it,  and  with  the  understanding  and  expectation  on  his  part 
that  a  written  contract  in  form  was  afterward  to  be  drawn 
for  the  sale  of  it  and  signed  by  both  of  them  as  parties  to  it. 
That,  however,  was  but  an  after  thought  and  a  shallow  pre- 
text to  escape  the  force  and  effect  of  it,  for  the  evidence 
proved  that  he  was  then  quite  willing  to  sel'  the  farm  to 
any  one  for  $8000,  because,  only  a  short  time  before  that 
he  had  authorized  two  separate  agents  for  the  sale  of  real 
estate  to  sell  it  for  that  price.  And  there  was  no  proof 
whatever  that  the  appellant  had  resorted  to  any  trick  or 
artifice  to  mislead  or  deceive  him,  or  to  take  any  advan- 
tage of  him  in  the  bargain  or  transaction.     And  without 
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any  such  proof  it  required  no  authority  to  satisfy  the  Court 
that  such  an  agreement,  or  note  or  memorandum  in  writing 
of  a  contract  in  writing  signed  by  the  party  to  be  charged 
therewith,  as  this  was,  is  sufficient  both  in  form  and  sub- 
stance to  bind  the  party  either  in  a  court  of  law  or  equity. 

But  the  Chancellor  had  dismissed  the  bill  in  his  court 
on  the  sole  ground  that  the  agreement  did  not  designate 
the  manner  in  which  the  deferred  payments  should  be  se- 
cured by  the  appellant  to  the  respondent,  and,  therefore, 
in  the  exercise  of  that  equitable  discretion  which  he  deemed 
himself  clothed  with  in  a  case  of  this  kind,  he  had  de- 
clined to  decree  the  specific  performance  of  it.  The  spe- 
cific performance  of  contracts  was  an  ancient  branch  of 
the  equitable  jurisdiction  of  the  Court  of  Chancery  in 
consequence  of  the  inability  of  the  courts  of  common  law 
to  enforce  the  actual  performance  of  them,  and  could  only 
give  damages  for  the  breach  of  them ;  but  damages  in  many 
cases  would  constitute  no  just  equivalent  for  the  loss  in- 
curred by  the  breach  of  them,  and  to  avoid  such  defect  of 
justice,  courts  of  equity  will  intervene  to  compel  the  spe- 
cific execution  of  them,  if  they  are  in  other  respects  fit 
for  the  intervention  of  such  a  tribunal.  And  although  in 
an  action  at  law  the  exact  performance  of  his  part  of  the 
contract  by  him,  must  be  alleged  and  proved  by  the  party 
suing  upon  it,  yet  a  distinction  is  made  in  courts  of  equity 
between  such  terms  as  are  of  the  substance  or  essence  of 
the  contract,  and  such  as  are  not,  and  a  breach  of  which  it 
would  be  inequitable  and  unjust  for  either  to  set  up  against 
the  other  as  a  reason  for  refusing  to  perform  it.  Fry  on 
Spec.  Perf.  Sees.  1,  2,  3,  11.  And  the  remedy  in  equity  is 
said  to  be  the  more  natural  of  the  two  and  better  fulfills  the 
great  object  of  the  law,  which  is  the  performance  of  con- 
tracts. And  in  doing  this  courts  of  equity  but  carry  out 
the  principles  of  the  common  law,  giving  that  remedy 
which  courts  of  common  law  would  give  if  their  mode  of 
administering  justice  were  adapted  to  the  case. 

It  was  true,  however,  that  all  such  applications  are  ad- 
dressed to  the  sound  discretion  of  such  a  tribunal.     Never- 
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theless,  the  discretion  which  it  exercises  in  decHning  to 
decree  the  specific  execution  of  a  contract,  is  not  an  arbi- 
trary, but  a  sound  judicial,  discretion;  for  if  it  is  a  case 
proper  for  specific  performance,  the  court  is  not  at  Hberty 
to  refuse  it.  And  that  was  what  was  meant  by  Sir  WilHam 
Grant,  Master  of  Rolls,  when  he  remarked,  "supposing 
the  contract  to  have  been  entered  into  by  a  competent 
party,  and  to  be  in  the  nature  and  circumstances  of  it  un- 
objectionable, it  was  as  much,  of  course,  the  duty  of  a 
court  of  equity  to  decree  a  specific  performance  of  ic,  as 
it  would  be  of  a  court  of  law  to  give  damages  for  the 
breach  of  it."  3  Pars,  on  Contr.,  350,  351,  notes  a  b  c  d. 
Lumley  v.  Wagner,  13  E.  L.  &  E.  R.  257.  Hall  v.  Warren, 
9  Ves.  Jr.,  606.  The  exercise  of  this  whole  branch  of 
equity  jurisprudence  respecting  the  rescisson  and  specific 
performance  of  contracts,  says  Mr.  Justice  Story  on  the 
subject,  is  not  a  matter  of  right  in  either  party,  but  is  a 
matter  of  discretion  in  the  court,  not,  indeed,  of  arbitrary 
or  capricious  discretion  dependent  upon  the  mere  pleasure 
of  the  Judge,  but  of  that  sound  and  reasonable  discretion 
which  governs  itself,  as  far  as  it  may,  by  general  rules  and 
principles,  but  which  at  the  same  time  withholds  or  grants 
relief  according  to  the  circumstances  of  each  particular 
case,  when  these  rules  and  principles  will  not  furnish  any 
exact  measure  of  justice  between  the  parties.  And  on 
this  account  it  was  not  possible  to  lay  down  any  rules  and 
principles  of  absolute  obligation  and  authority  in  all  cases. 
2  Story's  Eq.  Juris,  sec.  742. 

But  the  respondent  in  this  case  never  refused  to  perform 
the  agreement  on  the  ground  that  it  contained  no  provi- 
sion or  stipulation  for  securing  the  deferred  payments  of 
the  balance  of  the  purchase  money.  On  the  contrary,  until 
the  filing  of  his  answer  by  his  counsel,  the  only  reason  as- 
signed by  him  for  refusing  to  perform  it,  was  his  alleged 
inability  to  prevail  upon  his  wife  to  consent  to,  and  Unite 
with  him  in,  the  sale  and  conveyance  of  the  property  to 
the  appellant.  It  was  not  necessary,  however,  that  there 
should  have  been  any  such  provision  or  stipulation  in  the 
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contract,  because  if  the  premises  had  been  conveyed  by 
him  to  the  appellant  in  accordance  with  the  agreement, 
without  any  bond,  or  mortgage,  or  other  usual  security  in 
such  purchases,  for  the  payment  of  the  future  instalments, 
he  would  have  had,  at  least,  the  security  of  a  valid  and 
sufficient  lien  in  equity  upon  the  premises  themselves  for 
the  payment  of  them,  not  only  so  long  as  the  farm  remained 
in  the  possession  of  the  appellant,  but  also  in  the  posses- 
sion of  any  subsequent  purchaser  with  notice  or  knowl- 
edge of  the  fact  that  the  balance  of  the  purchase  money 
remained  unpaid  by  him,  particularly,  as  the  agreement 
was  wholly  silent  on  that  subject,  and  there  was  no  special 
agreement  between  them  in  relation  to  that  matter.  4 
Kent's  Com.,  151,  152,  153,  154.  2  Story's  Eq.  Juris.,  sees. 
1217,  1225.  Budd  et  al.  v.  Busti  &  Vanderkemp,  1  Harr.  69. 
The  contract  itself  was,  therefore,  sufficiently  certain  and 
complete  without  any  such  special  or  express  stipulation 
in  it  on  that  point.  Before,  however,  the  bill  was  filed, 
and  when  the  appointed  time  had  come  for  the  execution 
or  performance  of  the  agreement  by  the  respondent,  the 
appellant  not  only  made  him  in  due  form  a  tender  of  the 
sum  of  money,  ($4000,)  then  payable  under  it,  but  also 
voluntarily  made  him  a  formal  tender  of  his  judgment 
bond  and  a  mortgage  on  the  premises  for  the  balance  of 
the  purchase  money  payable  by  instalments  with  interest 
annually  thereafter  as  stipulated  in  the  contract,  but  which 
the  respondent  refused  to  accept,  not  because  of  any  in- 
sufficiency or  imperfection  in  them,  but  because  he  had  by 
that  time  deliberately  and  fraudulently  made  up  his  mind, 
at  all  hazards,  not  to  perform  it,  under  the  false  pretense 
alone  that  his  wife  would  not  consent  to  the  sale  of  the 
farm  or  join  with  him  in  the  execution  of  a  deed  for  it, 
because  it  had  been  clearly  proved  in  the  depositions  that 
up  to  the  date  of  the  agreement,  and  at  the  time  of  his 
signing  it,  she  was  entirely  willing  and  quite  eager  for  him 
to  sell  it,  and  to  unite  with  him  in  the  sale  of  it,  provided 
he  could  obtain  eight  thousand  dollars  for  it,  and  he  so 
expressly    informed    the    appellant    when    he    signed    the 
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receipt  and  agreement.  What  justification,  defence  or 
excuse  them  could  there  have  been  for  his  refusal  to  per- 
form it,  upon  the  ground  that  it  contained  no  stipulation 
whatever  for  securing  the  deferred  pa\Tiients  of  the  bal- 
ance of  the  purchase  money?  But  such  security  as  was 
voluntarily  tendered  by  the  appellant,  was  necessarily  un- 
derstood and  implied,  and  was  contemplated  and  intended 
by  both  of  the  parties  when  the  receipt  and  agreement 
was  signed,  in  accordance  with  the  uniform  custom  and 
practice  in  all  such  purchases  of  real  estate  here  and  else- 
where, notwithstanding  there  was  no  such  stipulation  ex- 
pressed in  it.  Such  security  was,  after  all,  however,  but  a 
matter  collateral  to  the  agreement  itself,  but  it  constituted 
by  implication  and  intendment  of  the  parties,  as  much  a 
condition  precedent  to  the  actual  conveyance  of  the  premises 
to  the  appellant,  as  if  it  had  been  expressl}-  stipulated  in 
the  contract.  And  as  such,  there  was  no  doubt  a  court  of 
equity  would  have  the  power,  and  would  not  hesitate  to 
exercise  it,  to  dictate  and  impose  the  duty  upon  the  pur- 
chaser  in  such  a  case,  of  giving  such  security  in  decreeing 
the  specific  performance  of  such  a  contract.  3  Pars,  on 
Contr.  407,  408,  note  k.  London  &  Birmingham  Railway  Co. 
V.  Winter,  Craig  &  Ph.  57,  61.  And,  of  course,  in  this  case, 
this  Court  could  and  wovdd  require  ample  security  from 
the  appellant  by  his  judgment  bond  and  mortgage  of  the 
premises  or  any  other  security  deemed  necessary  for  the 
deferred  payments,  the  appellant  in  his  bill  filed  having 
submitted  himself  to  the  direction  of  the  court  in  regard 
to  that  matter. 

But  he  would  go  further  and  confidently  contend  that 
where  the  contract  was  in  writing  and  was  within  the  re- 
quirements of  the  statute  of  frauds,  and  was  sufficiently 
certain  and  explicit  in  what  was  expressed  in  it,  or  in  what 
was  agreed  upon  and  inserted  in  it,  and  could  not  be  suc- 
cessfully impeached  or  assailed  on  the  ground  of  fraud, 
imposition,  or  mistake,  or  the  omission  of  any  material 
provision  or  stipulation  agreed  upon  and  intended  to  be 
incorporated  in  it,  a  court  of  equity  is  upon  principle  as 
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much  bound  to  exercise  its  jurisdiction  in  regard  to  it  and 
to  enforce  the  specific  performance  of  it,  as  a  court  of  law 
would  be  to  entertain  an  action  and  give  damages  for  the 
breach  of  it;  and  was  absolutely  bound  to  do  so,  when- 
ever the  damages  recoverable  in  an  action  would  afford 
but  an  inadequate  equivalent  for  the  injustice  done,  or  the 
loss  sustained  by  the  other  party  by  reason  of  the  infrac- 
tion of  it.  Even  in  this  case  the  pecuniary  loss  merely" 
incurred  by  the  appellant  might  be  but  trifling,  and  could 
readily  be  repaired  in  pecuniar\^  damages  by  an  action  at 
law,  but  his  particular  admiration  for  the  place,  his  special 
desire  to  purchase  and  to  own  the  property,  and  his  design 
and  expectation  of  making  it  the  future  residence  of  him- 
self and  his  family,  and  the  sudden  disappointment  of  all 
his  hopes  and  plans  in  regard  to  it,  and  the  chagrin  and 
mortification  to  which  he  was  subjected  by  the  bad  faith  of 
the  respondent  in  the  transaction,  could  not  be  atoned  for 
or  redressed  by  any  such  sum  which  a  jury  would  allow  in  an 
action  at  law  for  his  breach  of  the  contract. 

Watson,  {Ridgely)  with  him,  for  bhe  appellee.  The  counsel 
for  the  appellant  had  confined  his  argument  to  the  point 
ruled  by  the  Chancellor  in  his  decree  in  the  case  below, 
but  he  should  not  follow  his  example,  on  the  contrary  he 
would  argue  it  on  all  the  grounds  relied  upon  by  the 
counsel  for  the  respondent  in  that  court,  with  the  excep- 
tion of  the  point  made  as  to  the  necessity  of  an  internal 
revenue  stamp  upon  the  instrument  in  question,  which  they 
would  here  waive  and  abandon. 

Courts  of  Equity  do  not,  as  a  matter  of  course,  decree 
specific  performance  of  contracts,  but  their  jurisdiction  in 
respect  to  that  matter,  rests  in  the  sound  discretion  of  the 
court  upon  a  careful  consideration  of  all  the  circumstances 
attending  on  each  particular  case,  and  in  the  exercise  of  its 
jurisdiction  in  such  cases,  either  withholds  or  grants  the 
relief  prayed  for  with  a  greater  freedom  of  discretion  than 
in  the  exercise  of  its  ordinary  powers.  Seymoxir  v.  Delan- 
cy,  6  Johns.  Ch.  Rep.  222.  5.  C.  3  Cow.  445.  Hudson  v. 
Layton,   5   Harr.   74.      Tarry  v.   Buck  et  a/.,    1   Green's  Ch. 
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Rep.  367.  Ely  v.  Perrine,  1  Green's  Ch.  Rep.  396.  Meeker 
%  Meeker  et  al.,  16  Conn.  403.  Tyson  v.  Watts,  1  Md.  Ch. 
Rep.  13.  Gould  v.  Womach  and  wife,  2  Ala.  83.  Perkins 
V.  Wright,  3  Harr.  &  McHenr.  327.  Leigh  v.  Crump,  1  Ired. 
Eq.  Rep.  299.  1  Story's  Eq.  Juris,  sees.  742,  769.  Rad- 
cliffe  V.  Warrington,  12  Ves.  325.    Harnett  v.  Yielding,  2  Sch. 

6  Lef.  548.    3  Pars,  on  Contr.,  351  note  e.  Myers  v.  Watson, 

7  E.  L.  &  E.  R.  69.  Casque  v.  Small,  2  Strob.  Eq.  Rep.  22, 
77.  City  of  London  v.  Nash,  1  Ves.  12.  Underwood  v.  Hitch- 
cox,  1  Ves.  279.  Young  v.  Clerk,  Prec.  in  Chanc.  538.  Tal- 
bot V.  Ford,  31  Eng.  Ch.  Rep.  173.  Kimberley  v.  Jennings, 
9  Eng.  Ch.  Reps.  300.  Clitherwell  v.  Ogilvie,  1  Dess.  257. 
Waf'd  V.  Webber,  1  Wash.  229.  Wedgewood  v.  Adams,  6 
B^ar.  600.  in  2  White  &  Tudor's  Ld.  Ca.  556.  Howell  v. 
George,  1  Mad.  Rep.  17.  Fain  v.  Brown,  2  Ves.  307.  Sav- 
age V.  Taylor,  Ca.  Temp.  Talb.  234.  Joynes  v.  Statham,  3 
Atk.  387.  Gould  v.  Kemp,  8  Eng.  Ch.  Rep.  7.  5  Viner's 
Abr.  539.  1  Sug.  on  Vend.  274.  Geiger  v.  Green,  4  GilVs 
Rep.  472.  Tyson  v.  Watts,  7  C^V/'^  Rep.  124.  i^i^ier  6= 
Trotter  v.  Gray  et  al.,  10  Gill's  Rep.  282.  Frj'  ow  Spec.  Perf. 
83.  Buxton  v.  Lister  &  Cooper,  3  Ai^.  382.  1  Story's  Eq. 
Juris,  sec.  769.     Ellard  v.  Ld.  Landuff,  1  Ball  &  Beat.  108. 

But  what  is  termed  the  contract  in  this  case  the  deposi- 
tions read  in  evidence  distinctly  prove  what  is  sufficiently 
apparent  on  the  face  of  it,  that  it  was  prepared  in  great 
haste  and  with  improper  precipitation,  and  was  drawn  by 
the  appellant  himself,  and  was  at  once  taken  into  his  pos- 
session, and  had  been  in  his  possession  ever  since,  and  no 
copy  of  it  was  ever  delivered  to  the  respondent.  It  was, 
therefore,  evident  that  it  was  not  only  imprudently  and 
incautiously  signed  by  him  and  given  to  the  appellant  with- 
out his  ever  considering  it,  as  he  has  averred  in  his  an- 
swer, or  supposing  that  even  the  appellant  would  consider 
it,  either  in  form  or  effect,  as  a  contract — ^much  less  a  com- 
plete contract — between  them  for  the  sale  of  the  farm,  but 
rather  as  a  receipt  for  the  amount  of  money  then  paid  him, 
to  be  followed  afterward  by  a  written  contract  prepared 
with  proper  care  and  drawn  in  due  form  and  signed  by 
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each  of  them.     And  independent   of  the  evidence,   there 
was  quite  enough  apparent  upon  the  face  of  the  receipt  tq 
warrant  such  an  opinion  and  understanding  on  his  part,  and 
to  sustain  the  allegations  contained  in  his  answer  on  that 
point.     For  it  was  manifestly  an  incomplete  and  imperfect 
contract,  which  could  not  be  enforced  any  where  without 
essentially  amending  it  by  adding  other  material  terms  and 
stipulations   to   it,    and  which   the   respondent   could   not 
even  in  the  haste  and  hurry  of  the  moment  have  over- 
looked or  omitted,  if  he  had  supposed  that  it  was  a  con- 
tract for  the  sale  of  the  farm,  or  that  it  would  ever  be 
claimed  or  set  up  by  the  appellant  to  be  such.     But  neith- 
er this  court,  nor  the  court  below,  nor  any  other  court  has 
the  power  in  any  such  case  as  this  case  has  been  shown  to 
be,  to  perfect  or  complete  such  a  contract,  if  it  may  be 
called  a  contract,  by  adding  any  such  material  terms  or 
provisions  to  it,  for  even  the  price  to  be  paid  for  the  farm 
was  wholly  omitted  until  after  it  had  been  signed  by  the 
respondent  and  then  only  added  in  a  brief  and  equally 
hasty  line  written  below  his  signature,  whilst  it  contained 
no  provision  or  stipulation  whatever  for  securing  the  one- 
half  of  it  with  interest  to  be  paid  by  annual  instalments 
which  were  to  run  through  a  period  of  no  less  than  eight 
years  from  the  time  he  was  to  have  the  possession  of  it.    Ld. 
Ormond  v.  Anderson,  2  Ball  &  Beatty's  Rep.  183.     Bayly  v. 
Tyrell,  2  Ball  &  Beatty's  Rep.  180.     Clenan  v.  Cook,  1  Sch. 
&  Lef.  22.    Clowes  v.  Higginson,  1  Ves.  &  Beam,  524.    Cap- 
pes  V.  Holt,  5  N.  Car.  153.     Mallory  v.  Mallory,  Bush.  Eq. 
Rep.    80.      1    Ch.    Genl.   Pr.    828.     Hammer   &   Dawler   v. 
McEldowney,  46  Penna.  334.     Miller  v.  Cheetwood  et  al.     1 
Green's  Ch.  Rep.   208.    Cadman  v.  Horner,   18   Ves.   10.     1 
Pars,  on  Contr.  492.     1  Mad.  Ch.  320.     1  Story's  Eq.  Juris, 
sees.    750,    769,    770.        Cathcarl   v.   Robinson,    5   Pet.   328. 
Mortlock  V.   Buller,   10    Ves.   292.     Campbell  v.   Spencer,   2 
Binney  129.    3  Pars,  on  Contr.  416,  note  k.  O'Rourke  v.  Per- 
ceval, 2  Ball  &  Beatty's  Rep.  29.     Philips  v.   The  Duke  of 
Bucks,   1    Vern.  227.     Fry  on  Spec.  Perf.  92.     Turning  v. 
Morris,  2  Brown's  Ch.  Ca.  326.    Matthews  v.  Terwilliger,  3 
Barb.  50.     Vanscoten  v.  Albright,  1  Hall's  Ch.  Rep.  467. 
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In  the  sound  discretion  with  which  a  Court  of  Equity  is 
unquestionably  endowed  in  the  exercise  of  jurisdiction  to 
enforce  the  specific  performance  of  contracts,  it  will  in- 
quire into  and  consider  all  the  facts  and  circumstances 
connected  with  the  case  presented  to  it,  and,  among  other 
things,  how  the  property  was  acquired  by  the  party  con- 
tracting to  sell  it,  particularly  when  he  has  a  wife  who  will 
not  consent  to  it,  and  who  has  a  special  legal  or  equitable 
interest  in  the  property  to  be  affected  by  it.  In  this  case 
it  had  been  proved  that  the  respondent  purchased  the  farm 
in  question  with  money  realized  from  the  sale  of  another 
which  belonged  to  his  wife  in  her  own  right,  and  to  the 
sale  of  which  she  consented  with  the  understanding  and 
agreement  between  them,  that  the  proceeds  of  the  sale  of 
it  should  be  invested  in  the  purchase  of  this  one  to  be  re- 
tained as  a  home  for  them,  and  which  for  that  reason  was 
never  to  be  sold  by  him  without  her  consent,  or  against 
her  wishes.  And  as  she  had  been  from  the  first,  and  still 
was  unquestionably  opposed  to  the  sale  of  it,  and  to  the 
agreement  on  which  this  suit  was  founded,  it  would  be  in- 
equitable and  unjust  to  her  to  decree  a  specific  performance 
of  it  as  prayed  for,  and  for  that  reason  the  court  ought  not 
to  decree  it.  2  Story's  Eq.  Juris,  sec.  1259.  2  Washb.  on 
Real  Prop.  171.  Tarpley  v.  Poage's  Admr.  2  Texas  Rep. 
139.  Graham,  v.  Graham,  1  Ves.  275.  Mackreth  v.  'Sim- 
mons, 15  Ves.  349.  Lyford  v.  Thurston,  16  N.  H.  399. 
Lloyd  V.  Spillet,  2  Atk.  148.  McKennan  et  at.  v.  Sullivan  et 
al.  13  Iowa,  521.  Sug.  on  Vend.  391.  Newell  v.  Morgan,  2 
Harr.  225.  Besides,  courts  of  equity  will  not  compel  the 
wife  to  join  her  husband  in  a  deed  in  any  case  whatever. 
Emery  v.  Ware,  8  Ves.  505.  Fry  on  Spec.  Perf.  202.  3 
Pars,  on  Contr.  313.  Wooden  et  al.  v.  Morris  and  Wife,  2 
Green's  Ch.  Rep.  65.  4  Viner's  Abr.  202.  Young  v.  Paul, 
2  Stoct.  Ch.  Rep.  401.  1  Story's  Eq.  Juris.  Sees.  731,  732, 
733,  734.  Davis  v.  Jones,  4  Bos.  &  Pul.  267.  Clerk  et  al.  v. 
Rains,  12  Gratten  98.    Weed  v.  Levy,  2  Doug.  344. 

And  a  court  of  equity  will  refuse  to  decree  the  specific 
performance  of  a  contract,  where  the  bargain  is  a  hard,  in- 
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equitable,  or  unconscionable  one,  or  wher.>  a  material 
provision  or  stipulation  agreed  on  by  the  parties  has  not 
been  inserted  in  it,  either  through  fraud  or  mistake  in 
drawing  the  contract,  or  where  it  is  not  mutual,  fair,  cer- 
tain, reasonable  and  complete  in  all  its  parts.  Kimberley  v. 
Jennings,  9  Eng.  Ch.  Rep.  300.  Talbot  v.  Ford,  36  Eng. 
Ch.  Rep.  171.  Campbell  v.  Spencer,  2  Binney  129.  Gould 
V.  Kemp,  8  Eng.  Ch.  Rep.  9.  2  White  &  Tud.  Ld.  Ca.  556. 
Joynes  v.  Statham,  3  Atk.  388.  Rider  v.  Trotter,  10  Md.  282. 
5  Viner's  Abr.  539.  1  Ves.  12,  279.  Prec.  in  Ch.  538. 
2  Ves.  307.  Sug.  on  Vend.  274.  Fry  on  Spec.  Peri.  92. 
Bayly  v.  Tyrrell,  2  Ball  &  Beat.  363.  Hudson  v.  Lay  ton,  5 
Harr.  74.  Van  Scoten  v.  Allbright,  1  Hals.  467.  And  it  is 
very  doubtful,  to  say  the  least,  whether  the  appellant,  had 
he  sold  and  conveyed  the  farm  to  the  respondent  under 
such  a  contract,  would  have  had  an  equitable  lien  on  the 
premises,  even  in  his  hands,  for  the  unpaid  balance  of  the 
ourchase  money.  Budd  et  al.  v.  Busti  &  Vanderkemp,  1 
Harr.  69.  Rev.  Code  270,  sec.  21.  '  Bailey  v.  Greenleaf,  7 
Wheat.  46.  Oilman  v.  Brown,  1  Mas.  192,  1  White  &  Tud. 
Ld.  Ca.  241,  242,  250,  251. 

As  before  remarked,  the  application  to  a  court  of  chan- 
cery for  the  specific  performance  of  a  contract  is  not  based 
on  a  claim  of  absolute  right,  but  is  addressed  to  the  sound 
discretion  of  such  a  tribunal  to  be  exercised  and  determined 
according  to  the  circumstances  of  each  particular  case,  and 
the  general  ground  on  which  it  exercises  this  sound  dis- 
cretionary power,  and  will  decree  a  specific  performance  of 
it  is,  because  an  action  at  law  to  recover  damages  for  a 
breach  of  it,  and  as  an  equivalent  to  the  other  party  for  the 
non-performance  of  it,  could  not  afford  him  a  complete  and 
adequate  remedy,  or  entire  justice  and  proper  reparation 
for  the  loss  and  injury  thereby  entailed  upon  him  under 
the  particular  circumstances  of  the  case.  But  in  the  case 
now  before  the  court,  what  loss,  what  injury,  what  disap- 
pointment even,  had  the  appellant  sustained,  that  could 
not  be  properly  estimated  and  adequately  redressed  in  an 
action  at  law?     The  proof  that  he  never  professed  to  the 
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respondent  in  his  applications  to  him  for  the  purchase  of 
the  farm,  that  he  desired  or  intended  it  as  a  residence  for 
his  family,  or  that  he  particularly  wanted  it  for  any  pur- 
pose whatever,  and  that  he  hesitated  at  first  to  give  $8000, 
and  only  consented  to  do  so  after  Mr.  Harris,  the  real  es- 
tate agent,  had  advised  him  to  give  it,  and  had  assured  him 
that  he  could  sell  it  for  more  money,  did  not  correspond 
very  well  with  the  high  pretension  now  set  forth  with  so 
much  warmth  and  earnestness  by  his  counsel,  that  it  had 
for  him  a  special  charm  far  beyond  its  intrinsic  worth,  or 
value  to  anybody  else,  or  with  those  high,  but  disappointed 
hopes  and  expectations  on  his  part,  which  it  seemed,  could 
never  be  atoned  for,  or  recompensed  in  any  amount  of 
money,  or  with  anything  else  than  the  actual  possession  of 
the  property.  But  viewing  that  matter  in  its  gravest  as- 
pect, whatever  might  have  been  the  measure  of  his  desire, 
or  of  his  disappointment  in  that  respect,  it  could  afford  no 
better  ground  for  serious  consideration  and  redress  in  a 
court  of  equity  than  in  a  court  of  law  in  such  a  case;  and 
as  eight  thousand  dollars  was  quite  as  much  as  the  farm 
was  worth  in  money  to  him,  or  anybody  else,  and  it  would 
not  sell  for  more,  if  as  much,  at  this  very  time,  the  actual 
loss,  and  the  only  loss,  which  this  court,  or  any  other  court 
could  consider  in  such  a  case,  was  the  trifling  sum  of  ten 
dollars  paid  by  him  to  bind  the  bargain  for  which  he  holds 
the  receipt,  and  which  he  could  certainly  recover  back  in 
an  action  of  law,  if  nothing  more.  But  no  case  could  be 
found  in  the  books  in  which  specific  performance  of  a  con- 
tract had  been  decreed  on  any  such  ground  as  had  been 
disclosed  in  this  case;  nor  had  it  ever  been  done  in  any 
case  without  its  appearing  to  the  satisfaction  of  the  court 
from  the  particular  circiunstances  attending  it,  that  by 
reason  of  the  misconduct,  persuasion  or  inducement  of  the 
other  party,  the  complainant  had  been  placed  in  a  position 
under  the  faith  of  the  contract  in  which  he  would  unavoid- 
ably incur  serious  pecuniary  loss  and  injury  for  which  an 
action  at  law  could  afford  him  no  adequate  compensation, 
as  where  he  has  been  put  in  possession  of  the  property  un- 
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der  the  contract  and  has  expended  money  in  unprovements 
upon  it,  or  has  assumed  or  incurred  pecuniary  Habilities 
on  account  of  it,  for  which  a  court  of  law  could  afford  him 
no  redress. 

If  the  receipt,  or  agreement,  if  such  it  might  be  called, 
had  even  provided  that  the  deferred  payments  of  the  pur- 
chase money  were  to  be  secured  in  any  manner,  or  in  the 
usual  way,  so  far  as  that  matter  alone  was  concerned,  the 
court  in  decreeing  a  specific  performance  of  it,  might  pre- 
scribe the  mode  of  securing  them,  and  impose  such  terms 
upon  the  complainant  with  regard  to  it  as  it  deemed  prop- 
er, and  then  the  objection  taken  to  the  bill  on  that  ground 
would  be  of  no  avail.  But  without  any  such  terms  in  the 
agreement,  and  it  being  wholly  silent  on  that  subject,  the 
court  had  no  power  whatever  to  add  them,  or  any  other 
material  terms  or  provisions  to  it,  and  could  not  prescribe 
or  impose  them,  notwithstanding  the  complaiaant  in  his 
bill  had  submitted  himself  to  the  directions  of  the  court  in 
that  respect.  For  a  court  of  equity  can  only  decree  the 
specific  performance  of  the  contract  which  has  been  proved 
before  it,  but  cannot  add  to,  or  take  from  it,  or  amend,  or 
alter  it  in  any  essential  particular  in  order  to  obtain  juris- 
diction of  it. 

But  if  the  court  in  the  exercise  of  a  sound  discretion  in 
this  case  should  conclude  to  decree  the*  specific  perform- 
ance of  such  a  contract  as  this,  how  can  it  enforce  it  ac- 
cording to  the  terms  of  the  contract?  For  by  the  terms  of 
it,  the  conveyance  of  the  farm  is  to  be  clear  of  all  incimi- 
brances.  But  would  a  conveyance  with  a  covenant  merely 
against  all  incumbrances,  such  as  is  prayed  for  in  the  bill, 
be  in  compliance  with  the  contract  in  that  particular?  It 
is  to  be  conveyed  clear  of  all  incumbrances,  but  that  a 
conveyance  with  a  covenant  against  all  inctmibrances,  is 
not  a  conveyance  clear  of  all  incumbrances,  either  in  terms 
or  in  effect,  is  too  clear  to  be  argued.  But  no  such  cove- 
nant had  ever  been  decreed  in  any  case,  except  where  the 
contract  has  been  performed,  and  the  purchaser  has  been 
put  into  possession  of  the  premises  by  the  vendor  previous 
to  the  institution  of  the  suit. 
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Comegys.  There  was  no  foundation  in  fact  for  the  pre- 
tense that  the  respondent  only  regarded  the  instrument 
in  question  as  a  receipt  simply,  or  never  supposed  that  it 
was  an  agreement  in  writing  for  the  sale  of  the  farm,  for 
the  fact  proved,  that  in  a  short  time  afterward  he  applied 
to  the  appellant  to  release  him  from  the  contract,  clearly 
proved  the  contrary,  and  that  he  was  well  aware  of  the  con- 
tents and  character  of  it.  And  it  was  not  only  a  contract,  but 
a  complete  contract  in  itself  for  that  purpose,  notwithstand- 
ing it  contained  no  terms  or  provision  for  securing  the 
deferred  payments,  for  nothing  in  fact  had  been  said  or 
agreed  upon  between  them  about  the  mode  of  securing 
them.  That,  however,  was  but  a  collateral  matter,  not 
absolutely  essential  to  be  understood  by  them,  or  inserted 
in  it,  and  there  could  be  no  doubt  that  it  was  a  complete, 
valid  and  binding  contract  without  it.  When  a  lease  is  to 
be  executed,  the  court  will  intend  that  it  was  to  be  exe- 
cuted with  all  the  covenants  incident  to  the  enjoyment  of 
the  premises,  and  will  so  decree,  although  the  contract 
contains  no  such  stipulation.  2  Sch.  &  Lef.  556.  And  so 
in  this  case  the  court  would  intend  that  the  deferred  pay- 
ments in  annual  instalments  were  to  be  secured  in  the 
usual  method,  which  was  by  bond  and  mortgage. 

The  Chancellor  read  his  opinion  delivered  in  the  court 
below,  assigning  his  reasons  for  refusing  to  decree  a  spe- 
cific performance  of  the  contract. 

Bates,  Chancellor.  Of  the  several  grounds  taken  in  ar- 
gument against  a  decree  for  the  specific  performance  of 
this  contract  it  has  been  found  necessary  to  consider  only 
one,  that  is,  the  omission  in  the  memorandum  of  the  con- 
tract of  any  provision  for  securing  the  deferred  payments  of 
purchase  money.  Two  points  must  be  observed  at  the 
outset,  in  order  that  we  may  the  better  appreciate  the 
efiPect  of  this  omission  upon  the  complainant's  case.  First, 
is  the  gross  inequality  and  improvidence  of  the  contract 
without  some  security  for  deferred  payments  of  such  large 
amount.     Here  is  a  credit  given  for  one-half  the  purchase 
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money  of  real  estate,  a  sum  not  less  than  $4000.00.  The 
credit  is  to  run  during  eight  years  after  the  vendor  shall 
have  parted  with  his  title  and  possession,  and  yet  is  to  be 
not  only  without  the  usual  form  of  security  by  bond  and 
mortgage,  but  even  without  any  evidence  of  the  complain- 
ant's personal  obligation  to  pay,  such  as  a  bond,  note  or 
even  due  bill,  leaving  in  the  defendant's  hands  in  lieu  of 
his  lands  nothing  whatever  whereby  to  charge  the  com- 
plainant. For  the  sole  written  evidence  of  the  complain- 
ant's responsibility,  viz:  the  receipt,  is  his  property  and 
comes  now  from  his  possession.  Now.  though  a  provision 
for  securing  deferred  payments  may  not  be  technically 
one  of  the  constituents  of  a  contract  in  its  legal  definition, 
it  is  certainly  a  very  material  ingredient  in  considering  the 
question  of  the  fair  and  equal  operation  of  the  contract,  so 
much  so  that  such  a  provision  is  uniformly  inserted  in 
contracts  for  the  sale  of  real  estate,  and  the  present  one  is, 
doubtless,  the  only  known  exception.  The  other  feature  of 
the  case  to  be  here  noticed  is,  that  provision  for  the  deferred 
payments  was  omitted  in  this  memorandum,  not  because 
the  defendant  chose  to  waive  it,  but  through  an  oversight 
of  the  necessity  for  it,  an  oversight  due  to  the  hasty  con- 
clusion of  the  contract  before  its  terms  had  been  matured 
in  the  minds  of  the  parties,  to  which  result  moreover  the 
complainant  was  himself  instrumental,  though  it  should 
be  added  in  justice  to  him,  without  any  improper  design. 
In  the  negotiation  which  had  been  pending  for  some  two 
or  three  weeks  prior  to  the  date  of  the  contract  (Aug.  20, 
1866)  the  minds  of  the  parties  were  fixed  only  upon  the 
question  of  price.  Collins  insisting  upon  $8000.00,  God- 
win offering  $100.00  per  acre.  On  the  17th  of  August 
Godwin  first  acceded  to  Collins'  price  and  to  his  terms  of 
payment,  i.e.,  $4000.00  to  be  paid  in  cash  on  the  delivery 
of  possession,  and  the  balance  in  annual  instalments  of 
$500.00  or  $1000.00  each,  with  interest  annually.  But 
nothing  was  at  that  time  said,  and  doubtless  nothing  thought 
of,  by  the  parties  as  to  the  mode  of  securing  the  deferred 
payments.     The  further  detail  of  the  negotiation  was  held 
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in  suspense  by  the  necessity  of  obtaining  the  consent  of 
CoUins'  wife  to  a  sale  before  a  conclusion  could  be  reached. 
For  this  time  was  given.  At  the  next  meeting,  three  days 
afterward,  Collins  announced  the  decision  of  himself  and 
wife  to  sell.  Now,  it  is  just  at  this  point  that  the  question 
would  be  expected  to  arise,  how  shall  the  deferred  pay- 
ments be  secured?  It  is  impossible  to  believe  that  had 
the  bargain  been  concluded  with  the  usual  deliberation 
and  legal  formalities,  a  provision  so  important,  and  one 
uniformly  incroduced  into  such  contracts,  would  have  failed, 
as  it  did,  to  be,  at  least,  considered.  But  Mr.  Godwin's 
anxiety  to  secure  the  bargain  precipitated  it  to  an  instant 
conclusion,  and  on  his  suggestion,  without  any  delibera- 
tion or  opportunity  to  mature  its  terms  in  detail,  there  is 
written  by  him,  not  the  appropriate  and  usual  form  of 
contract,  but  a  receipt  for  $10.00  on  account  of  purchase 
money,  embracing  a  statement  of  the  bargain  but  so  hastily 
and  loosely  drawn  that  the  price  of  the  farm  is  not  stated 
in  the  body  of  the  receipt  but  is  added  in  a  note  below. 
And  thus  the  usual  security  for  the  deferred  payments  was 
not  provided,  neither  was  it  waived,  but  it  was  wholly 
overlooked.  This  construction  of  the  acts  of  the  parties  is 
presumable  not  only  from  the  unusual  and  unequal  char- 
acter of  the  contract  as  it  stands  and  from  the  extreme 
haste  and  looseness  of  the  transaction,  but  additionally 
and  very  strongly  from  the  evident  understanding  of  the 
complainant  himself  that  security  for  the  deferred  payments 
was  not  waived  as  shown  by  his  tendering  a  bond  and 
mortgage,  the  usual  form  of  such  security,  before  demand- 
ing a  conveyance. 

Let  me  now  state  the  ground  of  the  decree  dismissing 
the  bill.  Considering  that  the  contract,  without  any  secur- 
ity whatever  for  the  deferred  payments,  is  hard  and  un- 
equal, that  if  so  executed  it  would  work  injustice  between 
the  parties,  and  that  such  provision  was  not  waived  but 
its  necessity  inadvertently  overlooked,  the  contract,  being 
in  this  particular,  immature,  I  am  of  opinion  that  a  Court 
of  Equity,  exercising  that  discretion  which  appertains  to 
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its  jurisdiction  for  specific  performance,  ought  not  to  exe- 
cute the  contract  according  to  its  terms,  and  that  it  has  not 
the  power  to  supplement  the  contract  by  prescribing  some 
mode  of  security  which  the  parties  themselves  have  not 
stipulated  for. 

Against  this  conclusion  several  argviments  were  pressed 
by  the  complainant's  counsel.  First,  that  the  lack  of  any 
special  security  for  the  deferred  payments  would  be  sup- 
plied to  the  defendant  by  the  vendor's  lien  for  purchase 
money.  This,  if  true,  would  afford  only  a  precarious  securi- 
ty, since  the  vendor's  lien  does  not  follow  land  into  the  hands 
of  a  purchaser  for  value  and  without  notice.  But  whether 
what  is  known  in  England  as  the  vendor's  lien  is  here  rec- 
ognized remains  in  doubt  since  the  case  of  Budd  v.  Busti 
&  Vanderkemp,  1  Harr.  69,  in  the  Court  of  Errors  and  Ap- 
peals. In  that  case,  though  the  decision  went  upon 
other  grounds,  a  majority  of  the  judges  expressed  opinions 
decidedly  adverse  to  the  recognition  in  this  state  of  a  ven- 
dor's lien  for  purchase  money.  The  policy  of  our  law  is 
against  liens  not  of  record,  and  the  necessity  for  the  ven- 
dor's lien  is  practically  superseded  by  the  long  settled 
and  uniform  habit  of  our  people  to  take  special  securities 
for  unpaid  purchase  money.  Next,  it  was  insisted  that 
the  Court  might  by  its  decree  direct  that  bond  and  mort- 
gage or  some  other  sufficient  form  of  security  be  given  by 
the  complainant  for  the  deferred  payments  as  a  condition 
of  a  conveyance  to  him,  the  complainant  having  by  his  bill 
submitted  himself  to  the  direction  of  the  Court  in  the 
premises.  But  the  Court  cannot  oblige  the  defendant  to 
accept  a  security,  however  adequate  it  may  be,  which  he 
never  stipulated  for,  simply  because  the  complainant  is 
willing  to  give  it.  Clearly,  this  would  be  to  make  a  con- 
tract for  the  parties  rather  than  to  execute  one  made  by  them. 
That  the  Court  has  no  such  general  power,  is  a  point  not 
to  be  discussed.  There  are  indeed,  a  few  cases,  altogether 
exceptional,  in  which  the  Court  has,  in  decreeing  a  specific 
perfonnance,  imposed  upon  a  party  some  terms  not  stipu- 
lated for  in  the  contract.    That  has  been  done  when  a  per- 
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formance  having  been  partially  made,  its  completion  ac- 
cording to  the  strict  terms  of  the  contract  has  become  im- 
practicable; as  through  some  defect  of  title  or  outstanding 
incumbrance,  or  change  in  the  condition  of  the  property. 
In  such  case  where  the  parties  have  already  acted  under 
the  contract  and  their  interests  have  become  so  inolved 
that  they  cannot  be  put  in  statu  quo,  the  Court,  in  order  to 
prevent  gross  injustice,  will  complete  the  execution  of  the 
contract,  making  such  equitable  adjustment  between  the  par- 
ties by  way  of  compensation  or  indemnity  as  circumstances 
may  admit  of.  Davis  v.  Home,  2  S.  &  L.  340,  and  Young  v. 
Paul,  2  Stockt.  N .  J .  R.  402,  are  cases  of  this  class. 

But  the  third  and  the  more  earnestly  argued  ground  taken 
for  the  complainant  was  that  which  challenged  the  discre- 
tionary character  of  the  jurisdiction  of  the  Court  for  spec- 
ific performance.  It  was  insisted  that  the  contract  being 
in  writing  within  che  Statute  of  Frauds,  sufficiently  cer- 
tain in  what  is  expressed,  and  unimpeached  for  fraud  or 
for  mistake  in  the  omission  of  any  provision  agreed  upon 
and  intended  to  be  inserted,  a  Court  of  Equity  is  bound  to 
enforce  it  without  respect  to  consequences,  the  Court  not 
having,  as  the  argument  assumes  to  be  the  now  settled  law, 
a  discretion  to  withhold  its  interference  and  leave  the  par- 
ties to  their  legal  remedies  upon  the  ground  that  in  its  judg- 
ment a  specific  performance  will,  under  the  circumstances, 
work  injustice. 

A  patient  examination  of  the  whole  course  of  decisions 
on  this  subject  has  left  with  me  no  doubt  that  as  a  matter 
of  judicial  history  such  a  discretion  has  always  been  ex- 
ercised in  administering  this  branch  of  equity  jurisdiction. 
It  is  the  established  rule  that  "a  specific  performance  of  a 
contract  of  sale  is  not  a  matter  of  course  but  rests  entirely 
in  the  discretion  of  the  court  upon  a  vievv^  of  all  the  cir- 
cximstances."  So  Chancellor  Kent  sums  up  his  review  of 
the  authorities  in  Seymour  v.  Delancy,  6  Johns.  Ch.  R.  225. 
More  fully  stated,  the  doctrine  is  this.  In  a  court  of  law, 
if  a  contract  be  between  competent  parties,  and  if,  when 
for  the  sale  of  lands,  it  be  reduced  to  writing,  a  breach  of 
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it  is  actionable,  notwithstanding  it  may  be  hard  and  un- 
conscientious: though  this  a  jury  may  consider  in  assess- 
ing damages.  So,  a  Court  of  Equity  will  not  interfere  to 
set  aside  a  contract  upon  any  ground  short  of  incompe- 
tency or  fraud;  but  when  called  upon  to  enforce  a  con- 
tract specifically,  the  court  will  go  further  and  inquire 
whether  the  contract  is  an  equitable  one, — such  as  a  Court 
of  Equity,  seeking  only  to  do  equity,  ought  to  enforce — 
Not  that  this  Court  will  weigh  nicely  the  relative  advan- 
tages or  disadvantages  of  a  bargain  fairly  made;  but  it 
will  consider  whether,  either  from  gross  inadequacy  of 
consideration  or  inequality  of  terms,  such  as  shocks  the 
common  sense  of  justice,  or  from  anything  in  the  relations 
of  the  parties  or  in  the  circumstances  of  the  contract,  it  is 
unconscientious  for  a  party  to  exact  his  advantage.  Now, 
as  it  is  impossible  to  reduce  within  the  limits  of  a  legal 
definition  or  rule  the  various  and  complicated  transactions 
which  may  render  a  contract  inequitable,  the  Court  must 
unavoidably  deal  with  each  case  upon  its  own  circxim- 
stances.  Herein  precisely,  appear  the  nature  and  limits  of 
the  discretion  assumed  by  the  Court  for  this  branch  of  its 
jurisdiction,  and  also  in  what  sense  it  is  that  a  specific 
performance  is  said  to  be  "not  a  matter  of  course."  The 
relief  lies  in  the  discretion  of  the  Court  so  far,  and  only 
so  far,  that  it  must  necessarily  judge  whether  under  the 
circumstances  of  the  case  the  contract  is  or  is  not  an  in- 
equitable one.  That  being  determined,  judicial  discretion 
ceases:  then,  not  before,  what  was  quoted  in  argiunent 
from  Sir  Wm.  Grant,  9  Ves.  Jr.  608,  becomes  applicable, 
that  "supposing  the  contract  to  have  been  entered  into  by 
a  competent  party  and  to  be,"  he  adds,  "in  the  nature  and 
circumstances  of  it  unobjectionable,  it  is  as  much,  of  course, 
the  duty  of  this  court  to  decree  specific  performance  as  it 
would  be  of  a  court  of  law  to  give  damages  for  the  breach 
of  it." 

This  doctrine  of  the  discretionary  character  of  the  jur- 
isdiction for  specific  psrformance,  if  traced  historically, 
will  be  found  to  have  sprung  necessarily  out  of  the  objects 
for  which  the  jurisdiction  came  to  be  exercised,  and  to  rest 
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upon  solid  grounds.  The  jurisdiction  is  very  ancient.  Ac- 
cording to  fonblanque,  Book  I,  Sec.  5,  n.  (o),  it  was  estab- 
lished as  early  as  the  reign  of  Edward  IV,  and,  as  was  said 
in  the  argiiment,  the  relief  it  affords  is  "the  natural  and 
better  remedy,"  which  the  courts  of  law  fail  to  afford  only 
because  their  modes  of  procedure  are  unsuited  to  it.  Yet, 
in  point  of  fact  the  Courts  of  Equity  have  never  treated 
specific  performance  as  a  merely  alternative  relief  to  that 
of  damages  at  law,  such  as  might  be  resorted  to  at  a  plain- 
tiff's bare  election;  but  they  have  always  administered  it 
only  as  a  supplementary  remedy,  in  order  to  effect  more 
complete  justice  in  cases  where  damages  afford  an  inade- 
quate redress.  Lord  Redesdale,  in  Harnett  v.  Yielding,  3  5. 
&  L.  552;  Sir  Wm.  Grant  in  Hunt  v.  Brandon,  8  Ves. 
Jr.,  162.  Hence  it  is  that  to  contracts  for  chattels  or  mon- 
ey the  equitable  remedy  was  not  applied  except  in  special 
cases;  as  where  a  chattel,  such  as  a  picture,  has  a  peculiar 
value,  not  to  be  measured  by  damages.  Under  contracts 
for  lands  this  relief  came  to  be  general,  the  performance 
of  such  contracts  specifically,  being  always  considered  the 
only  adequate  remedy.  Lord  St.  Leonards,  who  was 
quoted  from  13  Eng.  L.  &  Eq.  R.,  257,  does  not  there 
claim  for  this  jurisdiction  a  larger  application  than  has 
been  stated;  and  taking  it  to  be  thus  limited,  still  it  affords 
ample  scope  for  his  Lordship's  high  commendation  of  it  as 
being  founded  in  natural  justice  and  conducive  to  a  gen- 
eral spirit  of  good  faith  and  fair  dealing.  This  jurisdiction 
being  thus  as  it  was  often  termed,  an  "extraordinary"  one, 
exerted  originally  in  order  to  effect  more  complete  justice 
in  certain  cases  where  the  courts  of  law  failed,  it  came 
naturally  to  be  considered  that  the  court  ought  not  to  ex- 
ercise it  when,  under  the  circumstances,  it  would  work  in- 
justice between  the  parties;  and  that  rather  than  even 
hazard  such  a  consequence,  it  were  better  to  remit  the 
parties  to  their  old  remedy  at  law.  Says  Lord  Redesdale, 
in  2  S.  &  L.  554,  "under  these  circumstances,"  i.e.,  where 
injustice  may  be  done  by  a  decree,  "I  think  considerable 
caution  is  to  be  used  in  decreeing  specific  performance  of 
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agreements,  and  the  court  is  bound  to  see  that  it  really 
does  that  complete  justice  which  it  aims  at  and  which  is 
the  ground  of  its  jurisdiction."  The  caution  of  the  court 
in  dealing  with  these  cases  was  further  enforced  by  another 
consideration  adverted  to  in  the  earlier  decisions,  viz.;  that 
while  at  law  a  jury  may  mitigate  damages,  according  to 
the  circumstances,  a  Court  of  Equity,  if  it  act  at  all,  must 
do  so  with  unmitigated  severity,  enforcing  the  contract 
strictly  and  under  all  circumstances.  Lord  Somers  in  5 
Viner  539;  Chancellor  Kent  in  Seymour  v.  Delancy,  6  Johns. 
Ch.  R.  230.  It  is  an  objection  of  not  a  little  force  to  this 
doctrine  of  judicial  discretion  that  it  involves  some  uncer- 
tainty in  decisions,  since  different  minds  may  be  differently 
affected  as  to  the  equities  of  particular  cases.  But  the  al- 
ternative is  between  this  and  the  rigorous  execution  of  all 
contracts  made  between  competent  parties  and  in  legal 
form,  however  hard  and  unconscionable  they  may  be;  and 
it  is  in  accordance  with  settled  judicial  sentiment,  founded 
upon  great  reflection  and  experience,  that  on  the  whole,  it 
will  work  the  less  inconvenience  and  injustice  to  confide 
each  case  to  the  sound  discretion  and  conscience  of  the 
court,  subject  to  correction  upon  appeal. 

But,  whatever  be  the  grounds  of  the  doctrine,  the  dis- 
cretionary character  of  the  jurisdiction  for  specific  per- 
formance, the  power  to  grant  or  refuse  relief  according 
to  the  equities  of  the  particular  case,  has  become  settled 
by  authority  of  the  most  eminent  judges  of  all  times; 
such  as  Lord  Chancellors,  Somers,  5  Viner,  539;  Maccles- 
field, Prec.  in  Chan.  538;  Talbot,  cas.  temp.  Talb.  234;  and 
with  great  clearness  and  precision,  by  Lord  Hardwicke  in 
several  cases,  2  Atk.  U3;  3  Atk.  385,  388;  1  Ves.  Sr.  12,  279. 
That  great  judge  said,  in  Joynes  v.  Stratham,  3  Atk.  388, 
' '  the  constant  doctrine  of  this  Court  is  that  it  is  in  their  dis- 
cretion whether  in  such  a  bill  they  will  decree  a  specific 
performance,  or  leave  the  plaintiff  to  his  remedy  at  law." 
In  Buxton  v.  Lister,  3  Atk.  385,  he  said,  "nothing  is  more 
established  in  this  Court  than  that  every  agreement  of  this 
kind"    (i.  e.  of    which    a    specific    performance    is    sought) 
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"ought  to  be  certain,  fair  and  just  in  all  its  parts.  If  any 
of  these  ingredients  are  wanting  in  the  case,  this  Court  will 
not  decree  a  specific  performance — For,"  he  adds,  "it  is 
in  the  discretion  of  the  Court  whether  they  will  decree  a 
specific  performance,  because,  otherwise,  as  I  said  before, 
a  decree  might  be  made  which  would  tend  to  the  ruin  of 
one  party."  Again,  in  Underwood  v.  Hitchcock,  1  Ves.  Sr. 
279,  the  same  Judge,  refusing  to  enforce  a  contract  upon 
an  inadequate  consideration  said,  "the  rule  of  equity  in 
carrying  agreements  into  specific  performance  is  well 
known;  and  the  court  is  not  obliged  to  decree  every  agree- 
ment entered  into,  though  for  valuable  consideration,  in 
strictness  of  law,  it  depending  on  the  circvunstances.  And 
undoubtedly,  every  agreement  of  which  there  should  be  a 
specific  performance  ought  to  be  in  writing,  certain  and 
fair  in  all  its  parts,  and  for  adequate  consideration;  and 
on  all  the  circumstances  of  this  case  there  is  not  sufficient 
ground  to  decree  this."  In  City  of  London  v.  Nash,  1  Ves. 
Sr.  12,  Lord  Hardwicke,  in  a  case  where  a  lessee,  covenant- 
ing to  rebuild  some  old  houses,  had  rebuilt  some  and  only 
repaired  others,  held,  on  a  bill  for  specific  performance  that 
the  covenant  obliged  the  lessee  to  rebuild  all;  but  said,  "the 
most  material  objection  for  the  defendant  and  which  has 
weight  with  me  is,  that  the  Court  is  not  obliged  to  decree 
a  specific  performance,  and  will  not,  where  it  would  be  a 
hardship,  as  it  would  be  here,  i.e.  to  oblige  the  lessee  to 
pull  down  what  he  had  repaired  at  considerable  expense." 
And  this  ground  of  hardship  was  carried  even  further  in 
Farrie  v.  Brown,  cited  2  Ves.  Sr.  304,  where  a  defendant  had 
contracted  to  convey  a  small  estate  which  he  held  under  a 
will  upon  condition  that  if  he  should  sell  it,  one  half  the 
purchase  money  should  go  to  his  brother.  Lord  Hardwicke 
is  reported  to  have  said  that  the  hardship  alone  of  lossing 
half  the  purchase  money  "was  sufficient  to  determine  the 
discretion  of  the  Court  not  to  interfere  but  to  leave  them 
to  law."  These  latter  cases  are  cited  only  to  show  how 
wide  the  discretion  of  the  Court  was  then  held.  Whether 
we  may  consider  the  discretion  to  have  been  well  exercised 
in  all  these  cases  is  not  the  question.    The  same  views  have 
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been  expressed  by  later  English  judges; — By  Lord  Eldon 
in  White  v.  Damon,  7  Ves.  Jr.  34;  Matlock  v.  Buller,  10 
Ves.  Jr.  303;  by  Lord  Erskine,  in  Radcliffe  v.  Warrington, 
12  Ves.  Jr.  332;  by  Lord  Redesdale,  in  Harnett  v.  Yield- 
ing, 2  S.  &  L.  552;  by  V.  Ch.  Plumer,  in  Howell  v.  George, 
1  Madd.  17;  by  Lord  Brougham,  in  Gould  v.  Kemp,  8 
Eng.  Ch.  R.  9;  by  V.  Ch.  Sir  L.  Shadwell,  in  Kimherly  v. 
Jennings,  9  Eng.  Ch.  R.  300,  and  Talbot  v.  Ford,  36  Eng. 
Ch.  R.  173;  by  Lord  Langdale  M.  R.,  in  Wedgewood  v. 
Adams,  6  Beav.  600,  (cited  in  2  White  &  Tudor' s  Lead.  Cas.  in 
Eq.,  Part  I,  556;  and  by  V.  Ch.  Cranworth,  in  Myers  v. 
Wilson.  1  Simons'  N.  S.,  523;  7  Eng.  L.  &  Eq.  R.,  69. 

I  have  read,  with  care,  these  later  decisions.  The  Courts 
have  in  them  exercised  the  same  free  discretion  in  granting 
or  refusing  a  specific  performance  according  to  the  equi- 
ties of  the  case  which  was  asserted  by  the  early  judges, 
and  especially  by  Lord  Hardwicke.  In  some  of  these 
cases  hardship  and  unreasonableness  in  the  terms  of  the 
contract  were  alone  held  a  sufficient  objection.  Thus,  in 
Kimherly  vs.  Jennings, 9  Eng.  Ch.  R.  300, in  a  contract  to  serve 
the  plaintiflEs,  who  were  factors  and  merchants,  as  a  clerk 
for  six  years,  the  defendant  stipulated  that  during  the  term 
he  would  not  be  engaged  in  any  other  employment.  By 
another  provision  the  plaintiffs  reserved  the  power  at  any 
time  to  discharge  him  for  certain  causes,  themselves  being 
judges.  They  did  discharge  him,  and  afterward  filed  a  bill 
to  restrain  him  from  engaging  in  the  service  of  other  fac- 
tors and  merchants.  It  was  insisted  by  the  plaintiffs  that 
the  clause  restricting  the  defendant  from  entering  into  any 
other  employment  applied  to  him  after  his  dismissal.  The 
Court  was  doubtful  as  to  the  construction  of  the  clause, 
but  say,  "supposing,  however,  the  meaning  of  the  agree- 
ment to  be  such,  still  it  affords  a  strong  reason  against  the 
interference  of  the  court;  for  it  would  be  what  is  com- 
monly termed  a  hard  bargain,"  and  upon  this,  as  one 
among  other  grounds,  the  Court  refused  to  interfere. 
The  authority  of  this  decision  is  questioned  by  Lord  St. 
Leonards  in  13  Eng.  L.  &  E.  R.  258,  but  it  was  upon  a 
wholly  different  point  not  at  all  touching  the  present  ques- 
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tion.  So,  in  Wedgewood  v.  Adams,  6  Beav.  600  (cited  in  2 
Wh.  &  T.  Lead.  Cas.  556)  where  trustees  who  joined  their 
cestuis  que  trust  in  a  contract  of  sale  personally  agreed  to 
exonerate  the  estate  from  incumbrances.  There  were 
considerable  incumbrances,  and  it  did  not  appear  but  that 
the  purchase  money  would  be  insufficient  to  discharge 
them,  in  which  case  the  trustees  would  be  liable  for  the 
deficiency.  Lord  Langdale,  deeming  it  an  unreasonable 
contract,  refused  a  decree,  for  specific  performance,  leav- 
ing the  plaintiffs  to  their  action  at  law.  "The  Court," 
said  the  Vice  Chancellor,  "must  always  have  regard  to 
the  circumstances  of  each  case  and  see  whether  it  is  rea- 
sonable that  it  should  by  its  extraordinary  jurisdiction  in- 
terfere and  order  a  specific  performance,  knowing  at  the 
time  that  if  it  abstain  from  so  doing,  a  measure  of  damages 
may  be  found  and  awarded  in  another  Court.  Though 
you  cannot,"  said  he,  "define  what  may  be  considered  un- 
reasonable by  way  of  general  rule,  you  may  very  well  in  a 
particular  case  come  to  a  balance  of  inconvenience  and 
determine  the  propriety  of  leaving  the  plaintiff  to  his 
legal  remedy  by  recovery  of  damages."  In  Talbot  v.  Ford, 
36  Eng.  Chanc.  R.  171,  a  lease  of  mines  for  a  term  of  thirty- 
one  years  contained  a  covenant  that  the  lessor  might  at  any 
time  before  the  expiration  of  the  lease,  upon  notice,  take  at  a 
valuation,  the  machinery,  stock  in  trade,  and  implements 
used  by  the  lessee  in  working  the  mines.  Upon  a  bill  to 
enforce  this  stipulation  within  five  years  after  the  date  of 
the  lease,  the  V.  C,  Sir  L.  Shadwell,  remarking  upon  the 
unusual  character  and  hardship  of  the  lease  says,  "it 
seems  to  me  that  it  was  by  mere  want  of  caution  that  this 
covenant  was  worded  as  it  is  &c.;  but,"  he  adds,  "be  this 
as  it  may,  my  opinion  is.  that  it  is  so  injurious  and  oppres- 
sive to  the  lessee  that  this  Court  ought  not  to  interfere  for 
purpose  of  giving  effect  to  it;  and  therefore  I  shall  not 
grant  the  injunction." 

It  remains  only  to  observe  that  the  American  Courts 
have  uniformly  maintained  the  discretionary  character  of 
the  jurisdiction  for  specific  performance.  The  subject  has 
been  thoroughly  examined  and  authorities  reviewed  in  the 
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leading  case  of  Seymour  vs.  Delancey,  6  Johns.  Ch.  R.  222. 
The  reversal  of  the  Chancellor's  decree  in  that  case  (3 
Cow.  445)  was  on  another  point  and  does  not  touch  this 
question.  Concurring  with  the  doctrine  of  that  case  are 
Torrey  vs.  Breck,  1  Green's  Ch.  R.  374,  and  Ely  vs.  Perrine, 
ih.  402;  Meeker  vs.  Meeker,  16  Conn.  408;  Tyson  vs.  Walls, 
1  Md.  Ch.  Dec.  13;  Leigh  vs.  Crump,  1  Ired.  Eg.  R.  229; 
Clitherall  vs.  Ogilvie,  1  Desaus,  250,  263;  Ward  vs.  Webber, 
1  Wash.  279;  Campbell  vs.  Spencer,  2  Binn.  133,  and  King 
vs.  Hamilton,  4  Peters  328.  Perhaps  nowhere  has  this 
doctrine  been  more  broadly  accepted  than  by  our  Court  of 
Errors  and  Appeals  in  Layton  vs.  Hudson,  5  Harring.  87, 
in  which  the  Court,  after  stating  certain  objections  to  a 
specific  performance  in  that  case,  conclude,  "and  generally 
when  under  the  circumstances  of  the  case  the  Court  is 
unable  to  do  exact  justice  between  the  parties,  a  specific 
performance  will  not  be  decreed,  but  the  complainant  will 
be  left  to  his  remedy  at  law."  It  might  have  been  sufficient 
to  rest  the  question  upon  that  authority;  but  the  scope  of 
the  argument  has  led  to  an  examination  of  the  history  and 
grounds  of  the  doctrine,  and  it  seemed  due  to  the  learned 
counsel  for  the  complainant,  and  to  the  importance  of  the 
subject,  to  state  the  result. 

Gilpin,  Chief  Justice,  delivered  the  opinion  of  the  Court. 

I  am  instructed  by  the  court  to  say,  that,  after  careful 
consideration  of  the  case,  we  are  of  the  opinion  that  the 
decree  of  the  Chancellor  should  be  affirmed. 

This  is  a  case  in  which  the  Chancellor  is  asked  to  exert 
the  extraordinary  power  of  a  court  of  equity  in  decreeing 
the  specific  execution  of  a  contract  for  the  sale  of  land. 
And  in  reviewing  the  decision  of  the  Chancellor,  we  are 
called  upon  to  say  whether  he  has  erred  in  refusing  to 
make  such  a  decree.  The  question  which  was  before  the 
Chancellor,  and  which  is  now  before  this  court  is,  whether 
the  complainant  has  presented  and  established  such  a  case, 
considered  in  all  its  aspects  and  consequences,  as  entitles 
him  to  a  decree  in  his  favor.  It  is  very  apparent  that  this 
case  can  not  be  decided  strictly  upon  authority;  indeed,  few 
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applications  for  specific  performance  can,  since  the  great 
want  of  uniformity,  consistency  and  harmony  between  the 
decisions  on  the  subject,  and  in  the  reasons  assigned  for 
them,  necessarily  leaves  each  case  to  be  governed  and  de- 
cided pretty  much  upon  its  own  special  facts,  or  peculiar 
merits.  This  seems  to  have  been  Lord  Langdale's  opinion 
for  he  says,  in  Wedgewood  vs.  Adams,  6  Beav.  605,  "I  con- 
ceive the  doctrine  of  the  court  to  be  this;  that  the  court 
exercises  a  discretion  in  cases  of  specific  performance,  and 
directs  a  specific  performance,  unless  it  should  be  what  is 
called  highly  unreasonable  to  do  so.  What  is  more  or  less 
reasonable  is  not  a  thing  that  you  can  define;  it  must  de- 
pend upon  the  circumstances  of  each  particular  case.  The 
court,  therefore,  must  always  have  regard  to  the  circum- 
stances of  each  case,  and  see  whether  it  is  reasonable  that 
it  should,  by  its  extraordinary  jurisdiction,  interfere  and  or- 
der a  specific  performance,  knowing  at  the  time  that,  if  it 
abstains  from  so  doing,  a  measure  of  damages  may  be 
found  and  awarded  in  another  court.  Though  you  can  not 
define  what  may  be  considered  unreasonable  by  way  of 
general  rule,  you  may  very  well,  in  a  particular  case,  come 
to  a  balance  of  inconvenience  and  determine  the  propriety 
of  leaving  the  plaint ift'  to  his  legal  remedy  by  recovery  of 
damages." 

The  general  doctrine,  therefore,  of  a  court  of  equity  is, 
that  specific  performance  is  discretionary,  especially  in 
those  cases  in  which  the  party  may  have  adequate  com- 
pensation at  law  in  the  shape  of  damages  for  the  injury 
actually  sustained;  for  in  such  cases  the  court  will  not  feel 
itself  bound  to  interfere,  but  will  leave  him  to  pursue  his 
remedy  in  a  court  of  law.  In  the  language  of  Sir  Wil- 
liam Grant,  in  Flint  vs.  Brandon,  8  Ves.  162:  "It  is  only 
where  the  legal  remedy  is  inadequate  or  defective,  that  it 
becomes  necessary  for  courts  of  equity  to  interfere."  The 
general  principle  is,  perhaps,  better  stated  by  Sir  J.  Knight 
Bruce  V.  C.  in  Salisbury  v.  Hatcher,  2  Younge  &  Collyer,  54, 
that  ' '  where  no  legal  invalidity  affects  the  contract  the  per- 
formance of  it  in  this  court,  is  matter  of  judicial  discre- 
tion."    The   exercise   of  the  jurisdiction   being  discretion- 
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ary,  and  not  compulsory,  the  Court  may  well,  for  reasons 
satisfactory  to  its  conscience,  refuse  to  exert  its-  extraordi- 
nary power,  and  leave  the  complainant  to  make  the  most 
of  his  case  before  a  Jury.  In  these  cases  the  question  is, 
not  what  the  court  must  do,  but  rather  what  it  may  justly 
do  under  the  circumstances.  2  glory's  Eq.  sec.  742  and  769 
and  cases  there  cited. 

Assuming  then,  for  the  purposes  of  this  case,  that  the 
receipt,  or  paper  writing,  which  is  set  forth  in  the  com- 
plainant's bill  as  the  ground  upon  which  he  claims  a  decree, 
is  a  valid  contract  for  the  breach  of  which  recovery  can 
be  had  in  a  court  of  law,  we  propose  to  state  briefly  the 
rules  and  principles  of  law  applicable  to  such  an  instru- 
ment, as  recognized  and  enforced  in  courts  of  equity. 
This  then,  being  the  case  of  a  contract  or  agreement  in 
respect  to  the  sale  of  land,  it  must  be  in  writing  according 
to  the  requirements  of  the  statute  of  frauds.  Now,  it  is  a 
well  settled  general  rule  of  Courts  of  Equity,  that  a  party 
claiming  specific  performance,  must  show  a  complete 
written  agreement;  so  complete  and  perfect  indeed,  as  to 
manifest  clearly  to  the  Court  the  terms  of  the  contract  and 
the  intention  of  the  parties.  And  as  the  agreement  is  re- 
quired by  the  statute  to  be  in  writing,  the  writing  must 
speak  for  itself;  and  therefore  you  can  no  more  supply 
defects  in  the  agreement  than  you  can  supply  the  want  of 
an  agreement.  The  written  agreement  must  show  what 
the  contract  between  the  parties  really  is,  and  certainty 
being  an  essential  element,  the  agreement  must  be  certain 
in  itself,  or  capable  of  being  reduced  to  certainty  by  some- 
thing else  to  which  it  refers,  and  which  is  thus  made  a 
part  of  it,  so  that  the  terms  of  the  contract  and  the  in- 
tention of  the  parties,  can  be  ascertained  with  reasonable 
precision;  for  no  material  defect  can  be  supplied  by  parol 
evidence.  Blagden  v.  Broadhead,  12  Ves.  470.  Abeel  v. 
Radcliff,  \3  Johns.  300.  Cinnanv.  Cooke,  1  Sch.  & Lefr.  22-40 
Lord  Walpole  v.  Lord  Orford,  3  Ves.  420.  Harnett  v.  Yield- 
ing, 2  Sch.  &  Lefr.  556.  Brodie  v.  St.  Pmd,  1  Ves.  326. 
Lindsay  v.  Lynch,  2  Sch.  &  Lefr.  67.  Unless  the  contract 
between  the  parties  is  complete  and  certain  in  all  its  es- 
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sential  parts,  that  is,  unless  the  whole  terms  of  the  contract 
are  clear  and  definitely  ascertained,  equity  will  not  com- 
pel specific  performance,  for  the  Court  can  not,  as  already 
stated,  supply  any  term  that  has  not  been  agreed  upon, 
since  that  would  be  rather  to  make  than  to  execute  an 
agreement.  Lord  Ormond  v.  Anderson,  2  Ball  &  Beatty  369. 
Matthews  v.  Terwilliger,  3  Barb.  50,  51.  Hammer  &  Danler  v. 
McEldowney,  46  Penn.  334.  Vanscotten  v.  Albright,!  Halsted's 
Ch.  Rep.  467,  2  Story's  Eq.  sees.  767  &  764.  Now,  in  what 
cases,  and  to  what  extent,  the  presence  of  fraud,  or  the 
fact  of  part  performance,  might  affect,  or  vary  the  appli- 
cation of  this  general  doctrine,  it  is  not  necessary  to  in- 
quire, because  there  is  no  allegation  or  proof  of  fraud,  nor 
is  this  a  case  of  part  performance. 

Having  thus  briefly  stated  the  doctrine  of  Courts  of 
Equity,  as  we  understand  it,  in  regard  to  specific  perform- 
ance, let  us  now  apply  this  doctrine  to  the  case  before  us. 
The  agreement  which  the  complainant  seeks  to  have  spe- 
cifically executed  is  in  the  form  of  a  receipt,  and  is  in 
these  words:  "Rec'd  Aug.  20,  '66  of  D.  C.  Godwin 
ten  dolls,  in  part  payment  of  the  purchase  money  of  the 
farm  and  premises  where  I  now  live  containing  sixty-six 
acres.  Possession  to  be  given  on  or  before  Jan.  1,  1867, 
clear  of  all  taxes  or  incumbrances  whatever,  four  thousand 
dolls,  to  be  paid  when  possession  given,  the  remainder 
in  instalments  of  $500  each,  payable  with  interest,  annu- 
ally, commencing  Jan.  1,  1868,  the  said  Godwin  to  have 
the  privilege  of  anticipating  the  deferred  payments. 

Witness  my  hand  and  seal. 

S.  M.  COLLINS      <  SEAL  [ 

the  whole  purchase  money  to  be  eight  thousand  dollars. 

S.  M.  COLLINS." 


$8000. 
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Now,  it  is  to  be  observed  that  the  relative  position  of 
the  parties  in  respect  to  each  other,  and  to  the  farm,  has 
not  changed  in  any  respect  whatever.  It  is  true  the  com- 
plainant tendered  himself  ready  to  make  the  cash  pay- 
ment of  four  thousand  dollars,  in  case  the  defendant  and 
his  wife  would  execute  a  deed  conveying  the  farm  to  the 
complainant  in  fee  simple,  or  in  case  the  defendant  alone 
would  convey  the  same  in  fee  with  a  covenant  against  in- 
cumbrances. He  also  tendered  to  the  defendant  a  bond  and 
mortgage  for  securing  the  deferred  payments.  These  offers, 
however,  were  rejected  by  the  defendant.  The  complainant 
did  not  go  into  possession  of  the  property,  nor  has  he 
made  any  improvements,  nor  expended  any  money  on  it; 
nor  has  he  in  any  respect,  so  far  as  we  know,  been  led  in 
consequence  of  the  agreement,  to  do  anything  which  has 
resulted  to  his  detriment.  And,  therefore,  the  statu  quo 
remains  just  as  it  was  immediately  after  the  signing  of 
the  agreement.  The  case  then,  as  we  apprehend  it,  stands 
upon  the  naked  agreement  alone.  Now,  it  must  be  re- 
membered, we  are  called  to  decree  the  specific  execution 
of  the  agreement  as  it  stands  written  in  the  receipt.  But 
before  we  can  do  this,  it  is  necessary  we  should  ascertain, 
if  possible,  with  reasonable  certainty,  at  least,  the  terms 
agreed  upon.  If  these  are  uncertain,  doubtful,  or  inequit- 
able, the  court  will  feel  itself  bound  to  withhold  a  decree. 
Now,  the  first  thing  that  strikes  us  upon  reading  the  agree- 
ment, is  the  fact,  that,  whilst  it  provides  for  transferring  the 
possession,  it  contains  no  stipulation  whatever  for  a  con- 
veyance of  the  property.  Assuming,  however,  that  the 
defendant  was  bound  to  convey  at  some  time,  still  the 
question  arises,  as  to  when,  or  at  what  time  the  convey- 
ance was  to  be  made?  Was  he  bound  to  do  so  immedi- 
ately upon  payment  of  the  four  thousand  dollars;  or  might 
he  not  legally  and  justly  refuse  to  convey  until  all  the  in- 
stalments with  their  interest  had  been  paid?  As  the 
agreement  is  totally  silent  upon  the  subject,  we  are  driven 
to  construction,  if  not  to  conjecture.  What  then  is  the 
true  meaning  of  this  part  of  the  agreement?     Is  not  the 
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latter  construction  quite  as  reasonable  and  equitable  as 
the  former?  Then,  as  to  the  payment  of  the  interest  on 
the  instalments.  What  was  the  understanding  of  the  par- 
ties, and  what  the  terms  of  the  contract?  The  agreement 
says  "the  remainder  in  instalments  of  $500  each,  payable 
with  interest  annually."  Now  what  does  this  clause 
mean?  Does  it  mean  that  the  interest  on  all  the  instal- 
ments shall  be  payable  annually?  Or  does  it  mean  that 
only  the  interest  on  the  particular  instalment  then  falling 
due  shall  be  payable,  leaving  the  interest  on  the  other  in- 
stalments to  accumulate  until  such  times  as  said  instal- 
ments should  respectively  become  due  and  payable.  If 
this  latter  construction  be  the  true  one,  then  the  interest 
on  the  whole  balance  of  indebtedness  would  not  be  paya- 
ble annually;  on  the  contrary,  it  would  be  payable  only  on 
the  five  hundred  dollafs  then  due;  so  that  on  the  last 
instalment  the  interest  would  remain  unpaid  for  a  period 
of  eight  years,  and  on  the  other  instalments  for  the  period 
of  time  for  which  they  respectively  had  to  run  before  arriv- 
ing at  maturity.  And  although  this  latter  construc- 
tion would  seem  to  agree  with  the  reading  of  the  clause, 
yet  it  is  hardly  reasonable  to  believe  that  such  was  the  un- 
derstanding of  the  defendant.  Surely  then,  there  would 
seem  to  be  ambiguity  and  uncertainty  enough  as  to  the 
terms  or  meaning  of  the  agreement  on  these  points,  and, 
of  course,  as  to  the  understanding  of  the  parties  as  indi- 
cated by  the  agreement  to  cause  the  court  to  pause  and 
reflect  whether  it  is  not  the  dictate  of  a  wise  discretion  to 
leave  the  complainant  to  his  legal  remedy.  Parkhurst  vs. 
Van  Courtland,  1  Johns.  Ch.  275.  Parrish  vs.  Coons,  Parson  s 
Eq.  Ca.  79.  Colson  vs.  Thompson,  2  Wheat.  341.  Abeel  vs. 
Radcliff,  13  Johns.  191 .  Hammer  vs.  McEldowney,  46  Penn. 
State  R.  336. 

The  exercise  of  a  sound  discretion  according  to  the 
circumstances  of  each  particular  case,  lies  at  the  very  foun- 
dation of  this  extraordinary  jurisdiction,  and  the  court, 
though  not  exempt  from  the  general  rules  and  principles  of 
equity  in  granting  or  withholding  relief,  uniformly  acts  with 
greater  freedom  than  when  exercising  its  ordinary   powers. 
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But  the  most  remarkable  thing  in  regard  to  the  agree- 
ment is  the  fact  that  it  contains  no  provision  for  securing 
the  balance  of  the  purchase  money,  a  provision  which 
above  all  others,  it  should  have  contained,  if,  as  claimed  by 
the  complainant,  the  defendant  was  bound  to  execute  a 
conveyance  of  the  farm  immediately  upon  the  payment 
of  the  first  sum  of  four  thousand  dollars.  The  agree- 
ment states  merely  that  the  "remainder,"  meaning  the 
balance  of  the  purchase  money,  should  be  payable  in  an- 
nual instalments  of  five  hundred  dollars  each  with  interest 
commencing  on  the  first  of  January  1868,  and  there  leaves 
the  matter  without  saying  more,  except  that  the  complain- 
ant might  anticipate  the  deferred  payments.  How  do  we 
know  that  either  of  the  parties  at  the  time  the  agreement 
was  signed,  on  the  20th  of  August  1866,  contemplated  the 
execution  of  a  conveyance  of  the  farm  immediately 
upon  payment  of  the  first  sum  of  four  thousand  dollars? 
There  certainly  is  nothing  in  the  terms  of  the  agreement 
itself  expressly  requiring  it.  Moreover,  the  defendant 
must  have  known  that  if  he  conveyed  the  property  to  the 
complainant  without  taking  security,  the  payment  of  the 
balance  of  the  purchase  money  would  depend  solely  upon 
the  personal  honesty  and  responsibility  of  the  latter;  but 
there  is  nothing  in  the  agreement  to  warrant  the  supposi- 
tion that  he  was  willing  to  accept  these  as  his  only  security. 
Now,  in  endeavoring  to  arrive  at  a  reasonable  interpreta- 
tion of  this  agreement  with  proper  regard  to  the  respective 
equities  of  the  parties  to  it,  let  us,. for  a  moment,  suppose 
that  the  complainant  had,  in  fact,  paid  the  four  thousand 
dollars,  and  had  gone  into  possession  of  the  farm  under 

and  according  to  the  express  terms  of  the  agreement. 

What,  it  may  be  asked,  would  then  have  been  the  relative 
positions  and  rights  of  the  parties?  The  complainant 
having  made  the  payment  and  being  in  possession,  his  in- 
terest in  the  farm  would  have  been  fully  protected  on  the 
ground  of  part  performance;  and  upon  payment  of  the 
balance  of  purchase  money,  he  could  undoubtedly  have 
compelled  the  defendant  by  the  decree  of  a  court  of  equity 
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to  convey  the  land  to  him  in  fee.  So  that,  in  fact,  having 
the  equitable,  he  would  have  run  no  risk  as  to  ultimately 
obtaining  a  good  legal  title.  But  suppose  the  defendant 
had  conveyed  the  land  to  the  complainant  on  the  first  of 
January  1867,  upon  payment  of  the  four  thousand  dollars, 
leaving  the  deferred  payments  unsecured,  would  not  the  pay- 
ment of  the  balance  of  the  purchase  money  have  been  left 
at  risk  and  in  peril?  We  certainly  think  so.  Well  then, 
if  such  would  have  been  the  inevitable  result,  would  it 
have  been  just  or  equitable  in  the  Chancellor  by  his  de- 
cree to  have  placed  the  balance  of  the  purchase  money 
precisely  in  this  predicament? 

It  is  contended,  however,  that  the  doctrine  of  the  ven- 
dor's lien  for  unpaid  purchase  money  affords  the  defendant 
ample  security.  We  do  not  think  so.  At  best,  it  would 
be  but  a  very  imperfect  and  inadequate  security;  for  the 
purchaser  having  the  title  to  the  land,  could  at  any  time 
sell  and  convey  it  away,  or  encimiber  it,  and  the  original 
vendor  could  not  follow  it  into  the  hands  of  an  innocent 
purchaser  for  value,  nor  could  the  lien  be  enforced  against 
a  bona  fide  creditor,  without  notice.  Bay  ley  vs.  Greenleaf,  6 
Wheat.  46.  Budd  vs.  Busti  and  Vanderkemp  et  al.,  1  Har- 
rington, 69. 

Again,  it  is  argued  that  the  defence  relied  on  as  arising 
from  the  omission  of  any  provision  in  the  agreement  for 
securing  the  deferred  payments,  is  met  and  answered  by 
the  fact  that  the  complainant  tendered  himself  ready  to 
give  security  for  the  same  by  bond  and  mortgage.  But  the 
answer  to  this  argimient  is.  we  think,  quite  obvious  and 
it  is  this: — A  court  of  equity  cannot,  any  more  than  a 
court  of  law  make  a  contract  for  the  parties;  nor,  in  the 
absence  of  fraud,  or  part  performance,  has  it  any  right  to 
supply  an  omission  or  impose  terms.  On  the  contrary,  it 
can  only  decree  specific  performance  according  to  the 
written  terms  of  the  agreement.  In  such  a  case  the 
court  has  no  more  right  to  say  that  the  defendant  shall 
accept  a  mortgage  than  that  the  complainant  shall  give 
one:    for  neither  the  one,  nor  the  other  is  mentioned    in 
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the  agreement.  The  doctrine  of  courts  of  equity  on  this 
point  can  not  be  better  stated  than  it  is  in  the  language 
of  Lord  Manners  in  Lord  Ormond  vs.  Anderson,  2  Ball  & 
Beatty  369,  where  he  says — "The  jurisdiction  of  this  Court 
is  to  compel  the  specific  performance  of  a  contract  between 
the  parties,  but  the  contract  must  be  complete;  the  court 
cannot  supply  any  term  that  has  not  been  agreed  upon; 
for  that  would  be  to  make,  and  not  to  execute  an  agree- 
ment, a  jurisdiction  which  this  Court  can  never  assume." 
And  Sir  William  Grant,  in  Milnes  vs.  Gery,  14  Ves.  407,  in 
referring  to  the  extent  to  which  some  of  the  cases  had  gone 
in  decreeing  specific  performance,  says  "Perhaps  some  of 
those  cases  may  be  thought  rather  to  require  defence  for 
the  length  to  which  they  have  gone,  than  to  furnish  a  jus- 
tification for  still  further  extending  the  discretionary  power 
of  which  they  are  instances.  The  court  never  professes 
to  bind  a  man  to  any  agreement,  except  that  which  he 
has  made;  but  sometimes  holds  the  agreement  which  it 
executes,  and  that  which  he  has  made  to  be  substantially 
the  same;  when  to  common  understandings  there  is  a  very 
perceptible  difference  between  them."  Lords  Thurlow, 
Kenyon,  Eldon,  Erskine,  IManning,  Sir  William  Grant,  and 
others  considered  that  those  cases  ought  not  to  be  followed. 
Stewart  vs.  Allison,  1  Meriv.  32.  Halsey  vs.  Grant,  13  Ves.  73. 
Binks  vs.  Lord  Rokeby,  2  Swan.  225.  Ormond  vs.  Anderson, 
2  Ball  &  Beatty,  369.  So  that  the  authority  of  the  old  class 
of  cases  on  this  head  may  be  considered  as  greatly  shaken, 
if  rot  entirely  overruled. 

Considering  then,  the  uncertain  character  and  meaning 
of  the  agreement,  the  want  of  definiteness  in  its  terms, — 
its  manifest  looseness  and  incompleteness,  and  especially — 
the  absence  of  any  provision  for  securing  the  deferred  pay- 
ments; and  considering  that  the  necessary  effect  of  a  de- 
cree for  specific  performance  would  be  to  place  the  balance 
of  the  purchase  money  in  jeopardy,  we  are  of  the  opinion 
that  the  Chancellor  did  right  \mder  all  the  circumstances 
of  the  case  to  dismiss  the  complainant's  bill. 

Let  the  order  and  decree  of  the  Chancellor  be  affinned 
in  all  respects. 
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H.  H.  Mears  &  Son,  plaintiffs  below,  plaintiffs  in  Error,  v. 
Joseph  Waples,  defendant  below,  defendant  in  Error. 

To  constitute  a  commercial  usage  that  the  copy  of  a  bill  of  lading  attached 
by  a  pin  to  a  draft  drawn  at  one  day's  sight  for  the  price  of  a  cargo 
purchased  and  shipped  by  the  drawers  in  Philadelphia  on  account  of 
and  in  the  names  of  the  drawees  in  Baltimore,  to  be  delivered  at  Bos- 
ton, unto  order,  or  assigns,  is  not  to  be  detached  from  it  by  the  drawees 
on  the  presentation  and  acceptance  of  the  draft,  but  is  to  remain  at- 
tached to  it  until  the  payment  of  the  draft,  it  must  be  recognized  and 
acted  on  as  such  in  both  of  the  cities  first  mentioned,  as  well  as  have  the 
usual  requisites  such  as  certainty,  reasonableness  and  uniformity. 

The  proof  of  a  usage  of  trade  involves  questions  both  of  law  and  fact.  It 
is  a  question  of  law  what  is  sufficient  usage  to  bind  the  parties,  that  is 
to  say,  for  how  long  a  time,  at  what  places,  and  with  what  degree 
of  uniformity  it  must  have  been  observed.  Therefore,  whether  a  given 
state  of  facts  establishes  the  usage  claimed  to  exist  is  a  question  for  the 
Court;  whether  such  a  state  of  facts  has  been  proved  is  a  question  for 
the  jury.  And  if,  taking  all  the  evidence  to  be  true  that  is  relied  on  to 
prove  it,  in  the  opinion  of  the  Court  it  is  not  sufficient  to  establish  the 
usage  contended  for,  it  becomes  their  duty  to  so  instruct  the  jury. 

The  mere  fact  that  a  bill  of  lading  is  forwarded  attached  to  a  draft,  and 
not  separately,  is  not  demonstrative  of  an  intention  to  make  the  bill  of 
lading  a  security  for  the  payment  of  the  draft.  They  are  not  made  one 
instrument  by  such  a  connection,  nor  can  they  be,  except  by  some  ref- 
erence in  the  one  to  the  other  to  express  such  an  intention.  Neither 
is  it  a  conditional  or  cash  sale  of  goods  to  be  paid  for  on  delivery,  or  a 
conditional  delivery  of  the  bill  of  lading,  so  as  not  to  pass  property  in 
the  cargo  until  the  draft  is  paid.  But  if  they  were  so,  a  subsequent 
bona  fide  indorsee  of  the  bill  of  lading  and  purchaser  of  the  cargo  with- 
out notice  of  such  condition,  will  be  protected  against  the  claim  of  the 
original  vendor,  the  same  as  an  innocent  purchaser  of  goods  obtained  by 
fraud  from  the  original  vendor.  Under  a  conditional  sale  followed  by 
the  delivery  of  the  goods  not  expressly  qualified,  the  vendee  takes  a  title 
to  them  which  though  it  may  be  defeasible  between  the  original  parties, 
like  title  fraudulently  obtained,  it  will  be  protected  in  an  innocent  pur- 
chaser f lom  such  vendee. 

The  voluntary  delivery  of  a  bill  of  lading  consigning  goods  "to order  or 
assigns"  confers  all  the  external  indicia  of  the  right  of  disposal.  It  is 
a  declaration  to  the  commercial  world  that  the  person  receiving  it  may 
dispose  of  the  goods.  To  allow  the  vendor  who  has  delivered  such  a  bill 
of  lading  to  set  up  against  a  bona  fide  indorsee  of  it  for  value,  any  pri- 
vate conditions  between  him  and  his  vendee,  would  be  a  fraud  on  the 
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indorsee,  and  must  impair  confidence  in  this  class  o^  commercial  secu- 
rities. Such  an  indorsee  of  such  a  bill  of  lading  is  presumed  in  law  to 
be  a  bona  fide  purchaser  of  the  goods  without  notice  of  the  condition, 
or  of  fraud,  or  bad  faith  on  the  part  of  the  indorser  in  obtaining  the 
possession  of  it,  or  of  the  goods,  or  of  any  thing  that  should  have  led 
him  reasonably  to  suspect  it,  until  the  contrary  appear;  and  in  the 
mean  while  the  onus  of  proving  such  notice  rests  on  the  party  impugning 
his  purchase  on  such  grounds. 

On  Writ  of  Error  to  the  Superior  Court  for  New  Castle 
County  at  the  May  Term  1868,  and  Bill  of  Exceptions  filed 
to  the  charge  of  the  Court  to  the  jury  in  the  case  below. 
For  the  statement  of  the  case  and  the  charge  of  the  Court 
to  the  jury,  see  H.  H.  Mears  &  Son,  vs.  Waples,  3  Hoiist. 
Rep.  581. 

Gray,  for  the  plaintiffs.  The  first  exception  to  the  charge 
that  the  Court  below  erred  in  admitting  Montgomery 
Hunt  to  testify  as  a  witness  for  the  defendant  in  the  tri- 
al of  the  case,  was  waived  and  abandoned,  and  he  would 
therefore  proceed  to  the  consideration  and  discussion  of 
the  four  remaining  exceptions  taken  to  the  charge, 
but  not  in  the  order  in  which  they  had  been  filed, 
in  which  they  then  stood  before  the  Court,  for  he  would 
consider  them  collectively  as  covering  the  several 
grounds  which  he  intended  to  take  in  his  argviment,  and 
on  which  he  thought  the  Court  below  had  erred  in  tlie 
instrtictions  given  to  the  jury  in  the  case.  When  in  a 
sale  of  personal  property  the  purchaser  obtains  the  pos- 
session of  it  fraudulently,  without  the  knowledge  and  con- 
sent, and  contrary  to  the  intention  of  the  vendor  and  owner 
of  it,  he  gains  no  right  or  title  whatever  to  it,  and  can  make 
or  give  none  to  it.  Hil.  on  Sales  332.  Ch.  on  Contr.  321. 
Load  vs.  Green,  15  M.  C'  W.  216.  Hawes  vs.  Crow,  21  E.  C.  L. 
R.  784  Irvifig  vs.  Motley,  20  E.  C.  L.  R.  233.  Bristol  vs.  Wils- 
more,  8  E.  C.  L.  R.  219.  If  the  possession  in  such  case  was 
delivered  to  him  by  the  vendor,  it  confers  but  a  voidable 
or  defeasible  title  upon  him,  which  may  be  revoked  by  the 
vendor  when  he  discovers  the  fraud  which  has  been  prac- 
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ticed  on  him  in  the  transaction;  and  as  the  purchaser  in 
such  case  takes  a  tainted  title  in  the  goods,  he  can  give  or 
convey  to  another,  no  better  title  to  them  than  he  has  him- 
self to  them.  Lickharrow  vs.  Mason.  1  Smitlis  Ld.  Ca.  1048. 
Masonvs.  Lickharrow,  1  H.  Black.  357.  2  T.  R.  63.  6  East.  21. 
Andrews  vs.  Dieterich,  14  Wend.  32.  Keablevs.  Paine,  11  Wend. 
80.  Saltus  vs.  Everett,  20  Wend.  267.  77  E.  C.  L.  R.  622.  11 
Casey  239.  When,  however,  such  purchaser  has  sold  and 
delivered  the  goods  to  a  subsequent  bona  fide  purchaser 
who  has  purchased  them  without  any  knowledge,  or  notice 
of,  or  good  reason  to  suspect,  the  existence  of  the  fraud  by 
which  his  immediate  vendor  acquired  the  possession  of 
them,  the  title  of  such  subsequent  purchaser  will  not  be 
tainted  or  affected  by  it,  on  the  contrary,  it  will  constitute 
a  good  and  valid  title;  but  the  burden  of  proof  rests  upon 
him  to  show  to  the  satisfaction  of  the  jury  that  he  had 
no  knowledge  or  notice  of,  or  good  reason  to  suspect,  the 
existence  of  such  fraud  before  he  became  the  purchaser  of 
them,  and  not,  as  was  charged  by  the  Court  in  this  case, 
upon  the  party  on  whom  the  fraud  was  committed,  the  first 
vendor  of  them,  when  asserting  his  title  and  contesting 
that  of  such  subsequent  purchaser,  on  the  ground  which 
vitiated  and  avoided  the  sale  of  them  by  him  to  the  inter- 
mediate purchaser.  And  the  rule,  as  he  had  thus  stated  it, 
was  especially  applicable  to  the  transfer  of  bills  of  exchange 
and  promissory  notes,  and  should  be  to  bills  of  lading,  al- 
though they  were  only  quasi  negotiable  instruments,  but 
were  transferable  by  indorsement,  as  much  so  as  promis- 
sory notes  and  bills  of  exchange  were.  Miller  vs.  Race,  1 
Smith's  Ld.  Ca.  597.  Gill  vs.  Cubitt,  10  E.  C.  L.  R.  215.  In 
such  cases  the  party  taking  the  bill  or  note  is  bound  to 
prove  that  he  paid  value  for  it,  and  that  he  exercised  due 
diligence  and  took  it  without  having  any  reason  to  sus- 
pect that  the  person  from  whom  he  received  it  procured  it 
fraudulently  or  dishonestly. 

But  the  analogy  between  a  bill  of  lading  and  a  bill  of 
exchange  or  promissory  note  went  no  further  than  he  had 
iust  stated;    for  although  they  were  transferable  by  in- 
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dorsement,  and  when  delivered  to  the  indorsees  of  them 
would  constitute  a  symbolical  delivery  of  the  goods  named 
in  them,  and  for  that  purpose  represented  them,  they  do  not 
possess  the  full  negotiability,  or  any  of  the  other  incidents 
or  characteristics  which  appertain  to  the  indorsement  of 
bills  of  exchange  or  promissory  notes.  In  this  case,  however, 
Quincy  &  Co.  were  bound  to  prove,  not  only  that  they  gave 
value  for  the  bill  of  lading  and  cargo  represented  by  it,  but 
also  that  they  exercised  due  caution  and  circumspection. 
made  proper  and  prudent  inquiries  in  relation  to  it  and 
the  parties  from  whom  they  were  about  to  take  it,  and  that 
they  took  it  without  any  suspicion,  or  reason  to  suspect,  that 
M.  Hunt  &  Co.  came  by  it  fraudulently',  or  that  they  in- 
tended by  the  transfer  and  transmission  of  it  to  them,  to 
defraud  the  plaintiffs  in  any  manner  in  that  transaction. 
Because  the  taking  of  the  bill  of  lading  by  them,  in  such 
a  case,  could  confer  upon  them  no  better  title  than  the 
delivery  of  the  cargo  of  com  represented  by  it,  if  the  cargo 
itself  had  then  been  actually  delivered  to  them.  But  the 
evidence  showed  that  they  were  not  without  suspicions 
that  all  was  not  right  in  the  matter,  and  that  they  thought 
by  getting  the  draft  which  accompanied  it  from  the  Bank 
in  Boston,  it  would  give  then  a  good  title  to  the  cargo, 
whatever  irregularity,  impropriety  or  fraud  there  might 
have  been  on  the  part  of  M.  Hunt  &  Co.  in  the  transaction. 
And,  herein  it  was  that  the  Court  below  had  erred  in 
charging  the  jury  that  the  plaintiffs  in  the  action  were 
bound  to  prove,  not  simply  that  Quincy  &  Co.  had  knowl- 
edge or  notice  of,  or  grounds  to  suspect  that  M.  Hunt  &  Co. 
were  contemplating  a  fraud  on  them  in  the  transaction, 
when  they  received  the  bill  of  lading  and  accepted  the  draft 
of  M.  Hunt  &  Co.  upon  them,  but  in  the  strong  and  em- 
phatic language  employed  by  the  Court,  that  they  had 
"guilty  knowledge"  of  such  a  design  or  intention — a 
phrase  of  peculiar  import  and  significance,  and  certainly 
more  appropriate  to  characterize  the  knowledge  of  a  crime 
than  of  a  fraud  merely  in  any  transaction.  Hall  vs.  Feather- 
stone,  3  Hers,  c^  Norm.  284.    Millis  vs.  Barber,  1  M.  &  W.  425. 
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Monroe  vs.  Cooper,  5  Pick.  512.  Bailey  vs.  Bidwell,  \3  M.&W. 
73.  1  Wheat.  Sel.  N.  P.  266.  Rogers  vs.  Morton,  12  Wend.  484. 
Vallette  vs.  Parker,  6  Wend.  615.  Miller  vs.  Race,  1  Smith's 
Ld.  Ca.  607 .  Raphael  vs.  Bank  of  England,  84  £.  C.  L.  i?. ,  160. 
Copeland  vs.  Bosquet,  4  Wash.  594.  The  fact  merely  that  M. 
Hunt  &  Co.  had  applied  to  them  for  an  advance  of  $10,000 
only  on  a  cargo  of  com  then  worth  $14,000,  in  Boston, 
should  of  itself  have  suggested  some  suspicion,  and  put  them 
on  the  inquiry  as  to  their  reasons  for  such  an  application. 
But  there  was  nothing  in  the  charge  to  show  that  the 
Court  left  it  to  the  jury  to  consider  and  determine  whether 
Quincy  &  Co.  had  any  reason  to  believe  or  suspect  whether 
there  was  anything  wrong  or  fraudulent  on  the  part  of  M. 
Hunt  &  Co.  in  the  matter.  On  the  contrary,  it  expressly 
instructed  them  that  it  was  incumbent  upon  the  plaintiffs 
in  the  action  to  prove  to  their  satisfaction  that  Quincy  & 
Co.  in  fact  had  knowledge  that  there  was  fraud  intended 
on  the  part  of  that  firm  towards  the  plaintiffs  in  obtaining 
the  possession  of  the  bill  of  lading  without  paying  for  the 
cargo  which  they  were  about  to,  or  had  consigned  to  them, 
before  they  accepted  their  draft  for  the  $10,000  on  account 
of  it. 

But  in  point  of  fact  no  right  or  property  in  the  cargo 
under  the  facts  proved  in  the  case  passed  from  the  plain- 
tiffs to  M.  Hunt  &  Co.  By  the  contract  between  them  the 
com  was  to  be  paid  for  in  cash  on  the  delivery  of  it  by 
them,  which  was  to  be  on  board  the  vessel  in  Philadel- 
phia, and  that  constituted  it  a  conditional  sale,  that  was  to 
say,  to  become  their  property  on  the  payment  of  the  stip- 
ulated price  for  it  by  them,  and  not  till  then;  and  the  fact 
that  afterward  at  their  particular  request,  the  draft  of 
the  plaintiffs  for  the  price  of  it  was  drawn  at  one  day's 
sight  with  the  bill  of  lading  attached  and  transmitted  to 
them  in  Baltimore,  which  it  reached  the  next  day,  did  not 
alter  the  character  of  the  sale,  as  a  sale  of  goods  for  cash 
on  delivery,  (and  this  character  and  condition  of  it,  of 
course,  Montgomery  Hunt  well  knew)  and,  therefore,  he  as 
well  knew  when  he  detached  the  bill  of  lading  from  the 
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draft  at  the  time  he  accepted  it,  and  the  same  day  in- 
dorsed it  and  transmitted  it  to  Quincy  &  Co.  attached  to 
the  draft  drawn  by  him  at  the  same  time  on  them  on 
account  of  the  consignment  of  the  cargo  to  them,  and  thus 
attempted  to  sell  and  transfer  it  absolutely  to  another  be- 
fore he  had  paid  the  plaintiffs  for  it,  that  it  was  contrary 
to  the  contract  and  a  flat  violation  of  the  condition  of  sale 
and  a  gross  fraud  upon  the  plaintiffs,  for  the  commercial 
usage  or  custom  then  prevailing  in  that  particular  trade 
or   business,    clearly   showed   that   it   was   the   established 
practice  and  understanding  both  among  merchants  in  that 
trade  and  the  Banks  in  Philadelphia,  that  a  bill  of  lading 
so  attached  to  a  draft  as  that  was,  was  to  remain  so,  as  a 
security  for  the  payment  of  it,  and  was  not  to  be  detached 
or  separated  from  it  until  the  draft  was  paid.     And  such 
was  the  understanding,  design  and  expectation  of  the  plain- 
tiffs when  their  draft  with  the  bill  of  lading  attached  was 
transmitted    for    acceptance    and    collection    through    the 
Bank  in   Philadelphia  and  the  Bank  in  Baltimore  to  the 
firm  of  M.  Hunt  &  Co.    The  failure  of  that  firm  in  two  or 
three  days  after  that  nefarious  transaction  but  too  clearly 
proved   that  the   gross   fraud  thus   perpetrated  upon   the 
plaintiffs  was  deliberately  designed  and  premeditated  by 
them  at  the  very  time  when  they  wrote  to  the  plaintiffs  to 
thus  draw  on  them  at  one  day's  sight  with  bill  of  lading 
attached,  as  soon  as  the  cargo  of  corn  was  shipped  in  Phila- 
delphia.     This   preconcerted   scheme   by   which   they   evi- 
dently obtained  the  possession  of  the  bill  of  lading,  as  the 
fraudulent  use  they  made  of  it  so  speedily  after  getting 
the   possession   of  it   clearly   demonstrated,   would   distin- 
guish this  case  from  that  of  Hall  vs.  Hinks,  21  Md.,  which 
he  presumed  would  be  cited  on  the  other  side,  because  in 
that  case  the  possession  of  the  goods  was  not  fraudulently 
obtained  by  the  purchaser  contrary  to  the  intention  of  the 
vendor,  but  they  were  voluntarily  and  absolutely  delivered 
by  him  to  the  agent  of  the  purchaser  without  any  fraud  or 
deceit  practiced  upon  him  to  obtain  the  possession  of  them. 
And  in  support  of  this  distinction  and  the  position  he  had 
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last  assiimed,  he  would  also  cite  Co^ill  vs.  N.  H.  &  H.  R.  R. 
Co.,  3  Gray  545.  Blackb.  on  Sales  120,  150.  1  Smith's  Ld.  Ca., 
889  to  901.  1  Pars,  on  Contr.  538.  Dekan  vs.  Shipper,  11 
Casey  239.  Saltus  vs.  Everett,  20  Wend.  267.  The  broad 
principle  for  which  he  would  contend  in  conclusion  was 
this,  that  by  reason  of  the  flagrant  fraud  proved  in  the 
case  on  the  part  of  M.  Hunt  &  Co.,  particularly  in  the 
transaction  last  referred  to,  the  sale  of  the  corn  to  them  by 
the  plaintiffs  was  a  sale  absolutely  void  in  toto,  and  that 
they,  therefore,  took  no  title  whatever  under  it  to  the 
property,  and  could  give  none  to  Quincy  &  Co.,  and  that 
the  court  below  erred  in  charging  the  jury  to  the  contrary. 

Whitely,  {Comegys  with  him)  for  the  defendant.  The 
plaintiffs  by  letter  and  in  person  contracted  with  M.  Hunt 
&  Co.  to  sell  them  about  twelve  thousand  bushels  of  com 
and  to  ship  it  to  the  order  of  the  latter  which  was  done, 
and  thereupon  the  plaintiffs  drew  upon  them  their  draft  at 
one  day's  sight  for  the  price  of  it  with  the  bill  of  lading 
attached.  Originally  at  law,  as  a  general  thing,  the  own- 
ership of  personal  property  was  only  evidenced  by  the  pos- 
session of  it,  and  the  only  way  of  acquiring  title  to  it  by 
sale  and  delivery  was  by  purchase  in  market  overt,  as 
it  was  termed:  and  such  continued  to  be  the  law  until  the 
case  of  Lickharrow  vs.  Mason,  in  which  it  was  first  ruled  in 
England,  and  it  had  since  been  the  law  there,  that  in  a 
conditional  sale  and  delivery  of  goods  to  a  purchaser,  a 
subsequent  bona  fide  purchaser  of  them  from  him  for  value 
without  notice  of  the  condition,  takes  a  good  and  valid 
title  to  them  as  against  the  original  vendor.  Lickharrow  vs. 
Mason,  1  Smith's  Ld.  Ca.  388,  429,  432,  433,  Wright  vs. 
Campbell,  4  Burr.  2046.  Parker  vs.  Patrick,  5  T.  R.  175. 
Sluhey  vs.  Hayward,  2  H.  Black.  504.  And  that  was  the 
law  in  this  country.  6  Met.  68.  4  Greenl.  345.  1  Paige  386. 
12  Pick.  306.  2  Paige  492.  9  Gill  &  Johns.  220.  S  Conn.  243. 
S  How.  3S4:.  \2  Johns.  3A8.  \4Wend.3\.  Root  vs.  French,  13 
Wend.  And  notice  of  such  condition  must  be  proved  by 
the  other  side  to  invalidate  such  a  sale  and  defeat  the  title 
of  the  subsequent  purchaser,  for  it  is  not  incumbent  upon 
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him  in  the  first  place  to  prove  that  he  had  no  knowledge  of 
it,  but  if  a  purchaser  for  value,  he  is  presumed  to  be  an 
innocent  purchaser  until  the  contrary  appears. 

In  the  case  of  Dowl  vs.  Green,  16  Barb,  the  court  would 
not  permit  the  defendant  to  go  into  proof  of  the  fraud 
practiced  by  the  first  purchaser  on  the  vendor,  until  he  had 
first  proved  that  the  subsequent  purchaser  had  notice  of  it, 
and  had  thus  connected  the  subsequent  purchaser  with  the 
fraud  of  the  first  purchaser  in  the  case.  But  the  sale  in 
this  case  was  an  absolute  and  unconditional  sale  and 
delivery  of  the  cargo  of  com  in  question  by  the  plaintiffs 
to  M.  Hunt  &  Co.,  and,  therefore,  neither  the  question  or 
principle  of  law  discussed  was  relevant  to  it.  The  plaintiffs 
by  shipping  it  on  board  of  the  schooner  in  their  name  as 
the  owners  and  consignors  of  it,  were  estopped  from 
impeaching  the  right  and  title  of  Quincy  &  Co.  to  it  on  the 
ground  of  any  alleged  or  actual  fraud  practiced  upon 
them  by  M.  Hunt  &  Co.  in  the  purchase  of  it,  until  they 
had  satisfactorily  proved  that  Quincy  &  Co.  took  it  with 
knowledge  of  the  fraud.  Their  inquiry  a  short  time 
afterward,  and  after  they  had  received  the  bill  of  lading 
and  accepted  the  draft  of  M.  Hunt  &  Co.  for  $10,000,  in 
regard  to  the  character  and  standing  of  that  firm  of  which 
they  had  no  knowledge  up  to  that  time,  and  what  was 
done  by  their  request  at  the  Boston  Bank  in  relation  to 
the  draft,  instead  of  furnishing  the  slightest  proof  that 
they  had  any  knowledge  of,  or. even  reason  to  suspect  that 
the  firm  of  M.  Hunt  &  Co.  had  been  guilty  of  any  fraud 
whatever  in  the  transaction,  was  really  nothing  more  than 
what  any  prudent  man  would  have  done  under  the  circiim- 
stances.  A  conditional  sale  in  this  regard  stood  precisely 
on  the  same  ground  as  a  fraudulent  sale,  and  in  law  there 
was  no  essential  difference  between  them.  2  Kent's  Com. 
642.  Hil.  on  Sales  114,  332.  Huss'ey  vs.  Thornton,  4  Mass. 
435.  Lupen  vs.  Maree,  2  Paige  169.  Cogill  vs.  Hill,  4  Denio 
324.  And  Hall  vs.  Hinks,  21  Md.  406,  rules  that  the  prin- 
ciple is  the  same  when  the  sale  of  the  goods  is  on  a  con- 
dition not  performed  by  the  first  purchaser,  and  when  the 
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possession  of  them  is  obtained  by  him  under  the  sale  by 
fraud  or  fraudulent  misrepresentations,  and  in  the  two 
cases  the  title  of  the  subsequent  bona  fide  purchaser  without 
notice  of  the  condition  or  the  fraud  will  be  equally  pro- 
tected. In  the  case  of  Copeland  vs.  Bosquet  cited  on  the 
other  side,  it  was  in  proof  that  the  subsequent  purchaser 
knew  when  he  purchased  the  goods  that  the  person  from 
whom  he  bought  them  had  obtained  the  possession  of  them 
through  fraud  practiced  upon  the  party  from  whom  he 
purchased  them.  And  the  same  was  the  case  in  Salius  vs. 
Everett,  except  that  in  the  latter  case,  the  goods  in  fact 
never  had  been  sold  by  the  owner  of  them  to  the  party 
who  had  fraudulently  obtained  the  possession  of  them  and 
sold  them  to  the  defendant,  and  who  had  no  knowledge  of 
the  fraudulent  means  by  which  he  had  acquired  them. 

But  a  bill  of  lading  absolute  and  unqualified  upon  its 
face,  as  this  was,  could  not  be  limited  or  restricted,  altered, 
contradicted  or  explained  in  the  hands  of  a  bona  fide  in- 
dorsee of  it  without  notice  of  them,  by  any  parol  terms, 
agreement  or  understanding  between  the  original  parties  to 
it,  both  on  the  ground  of  the  general  principle  of  evidence 
applicable  to  written  instruments,  and  the  negotiability  of 
such  commercial  paper. 

The  principle  of  law  contended  for  upon  the  other  side 
was  also  subject  to  the  further  objection  that  it  would 
impose  upon  the  subsequent  purchaser  in  such  a  case,  the 
obligation  and  necessity  of  proving  a  negative. 

T.  F.  Bayard,  for  the  plaintiffs.  In  this  case  the  plain- 
tiffs were  fraudulently  deprived  of  the  goods  in  question, 
and  the  record  of  the  suit  now  before  the  Court  fully  war- 
ranted the  assertion.  It  was  not,  however,  a  case  of  stoppage 
in  transitu  like  that  of  Lickbarroiv  vs.  Mason  which  proceeded 
and  was  based  simply  on  the  insolvency  of  the  vendee  and 
the  lien  of  the  vendor  and  his  right  to  reclaim  the  goods 
sold  for  the  unpaid  purchase  money;  but  in  this  case  the 
right  to  rescind  the  sale  is  based  entirely  on  the  fraud  of 
the  vendee  in  the  original  purchase.     The  principle  con- 
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tended  for  on  the  other  side,  as  a  general  rule  of  law  on 
the  subject,  constituted  but  an  exception  in  fact  to  the 
general  rule  to  the  contrary.  Because  there  was  certainly 
no  sound  reason  for  holding  that  where  one  of  two  upright 
and  innocent  owners  or  holders  of  property  must  lose  it 
through  the  fraud  of  an  intervening  third  party  in  the 
purchase  and  sale  of  it,  the  loss  must  necessarily  fall  on 
the  first  party  deliberately  cheated  out  of  it  under  the  false 
pretense  of  a  purchase,  for  if  not  so,  the  consequence 
would  be  that  he  has  put  it  in  his  power  on  the  other  hand 
to  cheat  the  second  just  as  badly.  The  maxim  of  caveat 
emptor  imposes  quite  as  strong  an  obligation  on  the  second 
or  subsequent  purchaser  to  exercise  the  strictest  prudence 
and  precaution  as  to  the  right  of  the  party  to  sell  from 
whom  he  purchases  the  goods,  as  it  would  seem  to  impose 
upon  the  original  vendor  with  regard  to  his  credit  and 
integrity  before  selling  and  delivering  them  into  his  pos- 
session, and  consequently  they  should  stand  prima  facie 
upon  equal  grounds,  at  least,  as  to  any  loss  resulting  from 
it  in  contemplation  of  law.  1  Smith's  Ld.  Ca.  897.  Saltus 
vs.  Everett,  20  Wend.  Ver plank's  Opinion. 

When  goods  are  sold  on  condition,  as  where  they  are 
sold  on  the  condition  that  they  shall  be  paid  for  on  deliv- 
ery, the  purchaser  acquires  no  title  to  them,  until  the  con- 
dition is  performed  and  they  are  paid  for.  Black,  on  Sales, 
121,  151.  And  if  he  has  no  title,  he  can  pass  none,  of 
course,  to  another.  The  cargo  of  com  in  this  case  was 
not  sold  by  the  plaintiffs  to  M.  Hunt  «&  Co.  on  a  credit,  but 
for  cash;  for  such  was  the  contract  of  sale  between  them, 
and  the  draft  at  one  day's  sight  by  which  it  was  to  be  paid 
for,  was  neither  designed,  nor  was  it  understood  by  either 
of  the  parties  to  it  to  alter  or  vary  the  terms  of  the  con- 
tract in  that  particular,  for  it  was  proved  on  the  trial  by 
the  concurrent  testimony  of  all  the  witnesses  examined  on 
that  point,  that  a  sale  on  such  terms,  or  to  be  paid  for 
within  the  time  such  a  draft  would  mature,  or  even  in  ten 
days,  is  uniformly  considered  in  commercial  circles  as  a 
sale  for  cash,  or  to  be  paid  for  on  the  delivery  of  the  goods; 
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and  the  Court  below  was  particularly  asked  to  charge  the 
jury  in  accordance  with  this  principle  of  law,  that  as  the 
firm  of  M.  Hunt  &  Co.  had  failed  to  pay  for  the  com  on 
delivery  pursuant  to  the  terms  of  the  sale,  it  never  acquired 
any  legal  right  or  title  to  it,  but  which  the  Court  declined 
to  do.  Powell  vs.  Bradley,  9  Gill  &  Johns.  268.  Cogill  vs. 
N.  H.  &  H.  R.  R.  Co.,  3  Gray  545.  Copeland  vs.  Bosquet,  4 
Wash.  591. 

According  to  the  decisions  in  this  country,  if  the  holder 
of  negotiable  paper  takes  it  from  another  under  suspicious 
circumstances,  he  is  bound  to  show  that  he  exercised  due 
care  and  caution  in  taking  it.  1  Smith's  Ld.  Ca.  748,  752. 
In  the  case  of  Deckan  vs.  Shipper,  11  Casey,  the  Court  held 
that  as  it  appeared  in  the  bill  of  lading  that  the  purchaser 
was  described  as  simply  an  agent,  it  was  suflficient  to  put  the 
consignee  upon  his  guard  and  to  defeat  his  title  to  the  goods 
bought  of  him  as  his  property.  In  another  case  it  had 
been  held  that  the  fact  that  the  holder  had  taken  the  bill 
of  lading  from  an  entire  stranger  without  any  inquiry  as 
to  how  he  came  by  it,  was  sufhcient  to  defeat  his  right  to 
recover  upon  it,  and  in  the  case  cited  on  the  other  side 
from  16  Barb.,  the  Court  said  that  the  plaintiffs  having 
proved  that  they  took  the  bill  without  any  suspicion  of 
fraud  and  in  good  faith  and  paid  a  fair  consideration  for  it, 
it  was  sufficient.  And  yet,  the  Court  below  in  this  case 
wholly  ignored  all  that  was  contended  for  by  the  counsel 
for  the  plaintiffs  on  this  point,  and  not  only  refused  to  in- 
struct them  as  requested,  but  charged  them  directly  to  the 
reverse  or  contrary  of  it,  and  to  which  ruling  they  had  ex- 
cepted in  terms  equally  earnest  and  decided. 

A  bill  of  lading  was  only  a  quasi  negotiable  instrument, 
and  may  be  explained  by  evidence  aliunde.  It  does  not 
transfer  the  right  to  the  goods,  but  is  only  a  symbol  of 
them,  and  when  delivered  itself  is  only  a  symbol  of  the  de- 
livery of  the  goods,  and  like  the  delivery  of  the  goods 
themselves,  the  delivery  of  it  is  a  question  of  fact  and  is 
always  subject  to  explanation.    Blackb.  on  Sales,  288. 
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Bates,  Chancellor,  delivered  the  opinion  of  the  Court. 

The  proof  and  the  points  of  controversy  are  fully  set  forth 
in  the  charge  of  the  Court  below,  and  need  not  be  here  re- 
stated. We,  therefore,  proceed  immediately  to  consider  the 
exceptions.  They  are  five  in  number.  The  first  exception, 
being  to  the  admission  of  Montgomery  Hunt  as  a  witness, 
was  abandoned  during  the  argument  in  this  Court.  The 
second  exception  is  to  the  refusal  of  the  Court  below  to 
charge  in  accordance  with  the  plaintiffs'  first  prayer  for 
instructions  to  the  jury.  By  that  prayer  the  Court  was 
requested  to  submit  to  the  jury  the  question  whether  or 
not  the  sale  of  com  by  H.  H.  Mears  &  Son  to  M.  Hunt  & 
Co.  was  a  cash  sale, — a  sale  by  the  terms  of  which  property 
in  the  com  and  possession  of  the  bill  of  lading  was  not  to 
pass  to  M.  Hunt  &  Co.  until  payment  of  the  draft  for  the 
price.  It  was  one  branch  of  the  plaintiffs'  case  that  the 
sale  was  for  cash  and  not  on  the  personal  credit  of  M. 
Hunt  &  Co.,  that  payment  of  the  draft  and  delivery  of 
the  bill  of  lading  were  to  be  contemporaneous,  and  that  it 
was  in  order  to  effectuate  this  arrangement  that  the  bill  of 
lading  and  the  draft  were  attached  to  each  other  when  the 
latter  was  forwarded  for  acceptance  and  collection.  It  was, 
therefore,  insisted  that  the  separation  of  the  bill  of  lading 
from  the  draft  upon  its  acceptance  only  and  before  its 
payment,  was  contrary  to  the  terms  of  sale,  without  right, 
and  that  it  passed  no  property  in  the  corn — that  M.  Hunt 
&  Co.,  as  they  had  acquired  no  title  to  the  corn,  could  pass 
none  by  their  indorsement  of  the  bill  of  lading  to  T.  D. 
Quincy  &  Co.,  even  though  the  latter  were  innocent  pur- 
chasers for  value.  To  support  this  branch  of  their  case 
the  court  was  requested  to  charge  the  jury  as  to  the  legal 
effect  of  a  cash  sale,  and  to  instruct  them  that  should  they 
find  this  to  have  been  such,  and  that  the  bill  of  lading  was 
attached  to  the  draft  as  security  for  its  payment  at  maturity 
that  then  M.  Hunt  &  Co.  took  no  property  in  the  corn  and 
could  convey  none.  The  Court  below  refused  the  instruc- 
tion prayed  for;  not  that  it  questioned  the  legal  proposi- 
tion that  if  a  bill  of  lading  be  obtained  by  fraud,  or  other- 
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wise  than  under  a  voluntary  delivery  by  the  owner  of 
goods,  its  indorsement  can  pass  no  title  even  to  an  innocent 
purchaser;  but  the  court  considered  the  evidence  adduced 
by  the  plaintiffs  insufficient  to  support  a  verdict  finding 
that  there  had  been  no  delivery  of  this  bill  of  lading  to 
M.  Hunt  &  Co.,  or  in  other  words,  finding  that  the  bill 
was  attached  to  the  draft  to  secure  its  payment  and  was 
unlawfully  detached  upon  its  acceptance  only.  We  are 
of  the  same  opinion.  Let  us  advert  to  the  evidence  on 
this  point.  The  assumption  that  this  was  a  cash  sale  rests 
upon  the  single  fact  that  the  bill  of  lading  was  attached 
to  the  draft  instead  of  being  forwarded  to  M.  Hunt  &  Co. 
separately.  All  the  other  circ\imstances  present  the  ordi- 
nary case  of  a  sale  upon  personal  credit.  The  com  is 
shipped  to  the  order  of  M.  Hunt  &  Co.;  bills  of  lading 
are  made  out  in  their  names,  as  for  a  cargo  "Shipped  by 
M.  Hunt  &  Co.,"  to  be  delivered  to  their  "order  or 
assigns;"  the  schooner  with  the  cargo  is  permitted  to 
depart;  the  price  is  drawn  for  at  one  day  after  sight,  and 
the  draft  is  discounted  for  the  drawers,  Mears  &  Son,  at 
the  Philadelphia  Bank.  Now,  it  must  be  obvious,  that 
had  the  draft  gone  on  without  the  bill  of  lading  attached 
to  it  the  case  would  not  afford  even  color  to  an  argument 
that  this  was  a  cash  sale.  Then  the  material  question  is 
whether  thgre  was  sufficient  evidence  to  go  to  a  jury  in 
support  of  the  plaintiffs'  hypothesis  that  the  bill  of  lading 
was  attached  to  the  draft  as  a  pledge  for  its  payment  at 
maturity. 

Examining  the  bill  of  exceptions  to  this  point  we 
observe,  in  the  first  place,  that  there  was  no  evidence  of 
any  express  agreement  between  H.  Mears  &  Son  and  M. 
Hunt  &  Co.  that  the  bill  of  lading  should  remain  with  the 
draft  until  its  payment,  or  be  held  in  any  way  as  a  security 
for  the  draft.  Nor  was  there  evidence  of  any  instruction 
given  either  by  H.  Mears  &  Son  to  the  Philadelphia  Bank, 
where  the  draft  was  discounted,  or  by  that  Bank  to  the 
National  Union  Bank  of  Baltimore,  to  which  it  was  sent 
for  collection,  to  the  effect  that  the  bill  of  lading  should 
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remain  with  the  draft  until  its  payment.  Nor,  again,  can 
any  such  agreement,  understanding  or  instruction  be 
imphed  from  the  previous  course  of  deaUng  between  these 
parties;  but  the  contrary — for  throughout  a  series  of  like 
sales  of  com  running  through  a  period  of  four  years  and 
amounting  to  an  aggregate  of  $15(>,000  to  $200,000,  in 
the  course  of  which  the  ptirchases  were  paid  for  by  drafts 
at  one  or  three  days'  sight,  M.  Hunt  &  Co.  had  uniformly 
upon  accepting  a  draft  for  the  price  of  a  cargo,  detached 
and  kept  the  bill  of  lading:  and  this  was  done  without 
objection  ever  made  on  the  part  of  H.  Mears  &  Son.  In 
a  single  instance  the  collection  clerk  of  the  Baltimore 
Bank  did,  on  presenting  a  draft  for  acceptance,  object 
to  the  separation  from  it  of  the  bill  of  lading,  but  he 
withdrew  the  objection  upon  being  informed  by  Mr.  Hunt 
that  such  had  been  their  previous  practice.  There  is  in 
this  circumstance  nothing  to  rebut  the  presumption  arising 
from  the  uniform  course  of  business  between  these  parties, 
that  Mears  &  Son  relied  upon  the  credit  of  Hunt  &  Co. 
and  permitted  the  bills  of  lading  to  be  delivered  upon 
acceptance  of  the  drafts.  Then,  in  the  absence  of  express 
agreement  pledging  the  bill  of  lading,  of  any  understand- 
ing implied  from  previous  course  of  dealings,  even  of 
instructions  from  H.  Mears  &  Son,  upon  what  grounds 
was  the  right  of  M.  Hunt  &  Co.  to  detach  the  draft 
impeached?  Two  grounds  were  taken  in  argimient.  First, 
and  chiefly,  was  the  ground  of  usage, — that  according  to 
the  custom  of  this  trade,  a  bill  of  lading,  when  attached 
to  a  draft  for  the  price  of  the  cargo,  stands  as  security  for 
payment  of  the  draft.  Was  the  evidence  relied  on  to 
prove  such  usage  sufficient  to  carry  this  question  to  the 
jury?  We  think  not.  Waiving  any  inquiry  as  to  the 
sufficiency  of  the  evidence  adduced  to  show  the  existence 
of  a  usage  in  Philadelphia,  there  was  no  evidence  what- 
ever of  such  usage  in  Baltimore,  where  M.  Hunt  &  Co., 
the  parties  to  be  affected,  resided  and  transacted  their  busi- 
ness, and  to  which  place  the  draft  was  sent  for  collection. 
This  was  a  fatal  defect,  such  as  the  court  could  not  over- 
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look.  For  it  is  indisputable  that  any  usuage  of  a  particular 
trade  carried  on  between  two  different  seats  of  the  trade, 
like  Philadelphia  and  Baltimore,  in  order  to  bind  parties 
to  a  transaction  between  the  two  places,  must  be  a  usage 
recognized  and  acted  on  in  both;  for  otherwise  there  can 
be  no  fair  presumption  that  the  parties, — both  parties, 
dealt  with  reference  to  it.  It  should  be  observed  that  the 
usage  in  question  is  not  asserted  as  one  of  those  general 
commercial  usages  which,  having  become  a  part  of  the 
law  merchant,  are  recognized  by  the  courts  without  proof, 
such  as  are  many  of  the  rules  relating  to  bills  of  exchange, 
promissory  notes  and  insurance;  but  this  is  claimed  to  be 
the  usage  of  a  particular  trade,  and  in  that  trade,  if  exist- 
ing at  all,  it  is  local.  It  must,  therefore,  be  proved  to 
have  been  recognized  and  acted  on  at  the  places  embraced 
by  the  transaction  as  well  as  to  have  had  the  usual  requi- 
sites, such  as  certainty,  reasonableness  and  uniformity. 
As  to  the  nature  and  requisites  of  such  a  usuage  we  adopt 
entire  the  instruction  of  the  court  below. 

It  was,  however,  earnestly  argued  that  whether  or  not  a 
sufficient  usage  had  been  proved  was  a  question  of  'fact 
which  should  have  been  left  wholly  to  the  jury.  But  the 
proof  of  a  usage  of  trade  involves  questions  both  of  law 
and  of  fact.  It  is  a  question  of  law  what  is  a  sufficient 
usage  to  bind  the  parties,  i.e.,  for  how  long  a  time,  at  what 
places  and  with  what  degree  of  uniformity  it  must  have 
been  observed;  whether,  therefore,  a  given  state  of  facts 
establishes  the  usage  claimed  to  exist  is  a  question  for  the 
Court; — whether  such  a  state  of  facts  has  been  proved  is  a 
question  for  the  jury.  If,  as  in  the  case  presented  by  this 
record,  taking  all  the  evidence  relied  on  by  the  plaintififs 
to  be  true,  it  is  not,  in  the  judgment  of  the  Court,  sufficient 
in  law  to  establish  the  usage  contended  for,  it  becomes  the 
duty  of  the  Court  so  to  instruct  the  jury.  Such  has  been 
the  uniform  practice  of  the  Courts  upon  these  questions. 
One  case  out  of  the  many  may  serve  as  an  illustration.  In 
Wood.  vs.  Wood,  11  E.  C.  L.  R.,  312,  the  defendant  had  sent 
to  a  trader  in  cloths  certain   cloths  for  inspection.     The 


H.  H.  MEARS  &   SON   v.   WAPLES.  77 


trader  becoming  bankrupt,  ip  a  suit  between  his  assignees 
and  the  owner  of  the  cloths,  the  owner  attempted  to  prove 
a  usuage  of  the  cloth  trade  that  when  cloths  were  sent  for 
inspection,  if  within  three  days  the  trader  did  not  give 
notice  of  his  willingness  to  buy  them,  they  should  be 
returned.  According  to  the  testimony  the  time  allowed 
the  buyer  varied.  Some  of  the  witnesses  stated  it  to  be 
three  days,  some  a  week  and  one  a  month.  The  Court 
instructed  the  jury  that  such  a  usage  to  be  binding  must 
be  uniform,  and  that  the  usage,  taking  it  as  proved,  was 
not  so.  Parsons  on  Contracts,  2d  Vol.  543,  draws  very 
clearly  the  line  of  distinction  between  the  province  of  the 
Court  and  that  of  the  jury  as  to  the  proof  of  usage. 

The  other  ground  upon  which  the  plaintiffs'  counsel 
sought  to  impeach  the  right  of  M.  Hunt  &  Co.  to  detach 
the  bill  of  lading  upon  accepting  the  draft  was,  that  even 
in  the  absence  of  express  agreement  or  of  usage,  the  bare 
fact  that  the  bill  of  lading  was  forwarded  attached  to  the 
draft,  and  not  separately  by  mail,  was  demonstrative  of 
an  intention  to  make-  the  bill  of  lading  a  security  for  the 
payment  of  the  draft.  The  argument  was  pressed  so  far 
as  to  hold  the  draft  and  the  bill  of  lading  to  have  been 
made  one  instrument  in  law.  On  the  latter  point  it  must 
be  clear  that  the  mere  connection  of  the  two  papers  by  a 
pin  could  not  alter  the  legal  operation  of  either  instrument. 
The  operation  of  each  depended  only  upon  its  own  terms; 
nor  could  they  be  made  in  any  sense  one  instrument,  or 
the  operation  of  one  be  qualified  by  the  other,  except  by 
some  reference  in  the  one  to  the  other;  as  if  in  the  bill  of 
lading  for  example,  it  had  been  provided  that  the  title 
under  it  to  the  cargo  should  not  pass  until  payment  of  the 
draft.  Then,  again,  with  respect  to  the  supposed  conclu- 
siveness of  this  fact  (the  coimection  of  the  two  papers)  in 
itself  as  evidence  of  an  intention  to  pledge  the  bill  of  lad- 
ing for  payment,  while  it  is  doubtless  true  that  the  papers 
were  connected  for  some  purpose,  it  is  not  to  be  assumed 
that  this  purpose  was  to  make  the  bill  a  security  for  pay- 
ment of  the  draft;   for  the  object  may  as  well  have  been  to 
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make  the  delivery  of  the  bill  and  the  acceptance  of  the 
draft  contemporaneous,  so  as  on  the  one  hand  to  secure  to 
the  vendor  an  acceptance  of  the  draft  before  delivery  of 
the  bill  of  lading,  and  on  the  other  hand  to  assure  the  ac- 
ceptor that  the  goods  had  gone  forward.  So  that  the  bare 
fact  that  the  two  papers  were  sent  attached  to  each  other 
proves  nothing;  its  meaning  must  be  interpreted  by  the 
other  circumstances  of  the  case;  all  which,  as  we  have  seen, 
point  to  a  sale  upon  the  personal  credit  of  M.  Hunt  &  Co. 
and  not  for  cash  to  be  secured  by  the  bill  of  lading.  We 
are  therefore  of  opinion  that  the  Court  did  not  err  in  refus- 
ing the  first  prayer  for  instructions. 

We  next  proceed  to  the  3d  Exception.  This  is  to  the 
omission  of  the  Court  below  to  instruct  the  jury  according 
to  the  2d  prayer.  The  plaintiffs  claimed  that  the  sale,  if  not 
a  cash  sale,  was  at  least  a  conditional  sale, — that  the  bill  of 
lading,  if  delivered  at  all,  was  delivered  conditionally,  so 
as  not  to  pass  property  in  the  com  until  payment  of  the 
draft; — that  consequently,  as  the  vendee  took  by  such  a 
delivery  no  title  until  payment,  his  indorsement  of  the  bill 
could,  as  against  his  vendor,  pass  none.  By  the  2d  prayer 
the  Court  was  requested  to  charge  that  in  order  to  pass  a 
title  to  M.  Hunt  &  Co.  which  they  could  convey,  "the 
delivery  of  the  goods,  or  of  the  documentary  title  to  the 
same  must  be  an  unconditional  one,  and  that  a  delivery  of 
a  bill  of  lading  may  be  so  explained  that  its  true  intent 
may  appear."  The  prayer  is  imperfectly  expressed,  but 
its  connection  with  the  first  prayer  and  the  scope  of  the 
argiiment  show  its  meaning  to  be  that  under  a  conditional 
sale  of  the  corn  and  delivery  of  the  bill  of  lading,  M.  Hunt 
&  Co.  took  no  property  in  the  corn  which  in  the  event  of 
their  failure  to  pay  the  draft  they  could  pass,  even  to  an 
innocent  indorsee  for  value. 

The  Court  instructed  the  jury  to  the  contrary;  "that  a 
boyia  fide  purchaser  without  notice  of  the  condition  upon 
which  his  vendor  had  acquired  possession  of  the  goods 
will  be  protected  against  the  claim  of  the  original  vendor." 
The  Court  treated  such  a  purchaser  as  being  entitled  to 
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the  same  protection  which  is  universally  accorded  to  an 
innocent  purchaser  of  goods  obtained  by  fraud  from  the 
original  vendor.  We  are  unable  to  distinguish  between 
the  two  cases.  Both  are  alike  within  the  principle  estab- 
lished as  far  back  as  in  Lickbarrow  vs.  Mason,  that  "wherever 
one  of  two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it."  But  it  was  urged  upon  us  that 
this  principle  of  protection  to  innocent  purchasers  is  quali- 
fied by  another  rule  of  law,  viz.:  that  he  who  has  no  title 
in  himself  can  pass  none;  as,  for  example,  a  bailee  of 
goods  hired  or  loaned;  that  a  conditional  sale  and  delivery 
of  goods  pass  no  title,  no  more  than  does  an  ordinary  bail- 
ment; that  nothing  passes  but  a  bare  possession  until 
performance  of  the  condition.  That  one  having  no  title 
to  goods  can  pass  none  (except  anciently  by  sale  in  market 
overt)  is  unquestionable.  But  that  rule  does  not  govern 
the  present  case,  and  this  for  two  reasons.  First,  then,  in 
our  judgment  the  delivery  of  goods  by  a  vendor  pursuant 
to  a  sale,  though  it  may  have  been  a  conditional  sale,  is 
more  than  a  bailment  of  them.  The  delivery  might  be  so 
expressly  qualified  as  to  pass  only  a  bare  possession  until 
performance  of  the  condition.  Upon  this  ground  stands 
Copeland  vs.  Bosquet,  4  Wash.  C.  C.  588,  one  of  the  two 
cases  relied  on  by  the  plaintiffs.  But  in  the  absence  of 
any  stipulation  to  the  contrary  the  fair  presumption  is  that 
the  vendor,  by  delivering  the  goods  before  the  condicion 
is  performed,  waives  the  condition  and  trusts  to  the  re- 
sponsibility of  his  vendee.  Cogill  vs.  The  Hartf.  &  New 
Haven  R.  R.  Co.  3  Gray  545,  holds  the  contrary;  but  we 
cannot  follow  the  reasoning  of  that  case.  The  conclusion  of 
the  Court  in  Hall  vs.  Hinks  et  al.,  21  Md.  Repts.  406,  seems 
to  us  better  sustained,  and  we  accept  it  as  the  true  rule. 
It  results,  that  under  a  conditional  sale  followed  by  a  deliv- 
ery of  the  goods,  not  expressly  qualified,  the  vendee  does 
take  a  title  to  them, — which  though  it  ma}^  be  defeasible 
between  the  original  parties,  like  title  fraudulently  ob- 
tained, will  in  like  manner  be  protected  in  an  innocent 
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purchaser  from  the  vendee.  But,  second,  the  other  rea- 
son, more  conclusive  and  the  one  more  appropriate  to  the 
facts  of  the  case,  springs  from  the  use  of  a  bill  of  lading. 
It  is  an  exception,  universally  admitted,  to  the  doctrine 
that  one  having  no  title  to  goods  can  by  a  sale  pass  none, 
that  when  the  owner  in  the  language  of  Ld.  EUenborough 
(9  East.)  "has  given  the  external  indicia  of  the  right  of 
disposing  of  his  property,"  a  bona  fide  purchaser  for  value 
from  the  person  holding  such  evidence  of  title  will  be  pro- 
tected against  the  original  owner  although  no  title  in  fact 
was  in  the  person  who  committed  the  wrong.  This  prin- 
ciple is  fully  acknowledged  in  Saltus  vs.  Everett,  20  Wendell 
267-280,  cited  for  the  plaintiffs;  also  in  2  Smith's  L.  C.  Am. 
note,  1096-7.  Now  the  delivery  of  a  bill  of  lading,  con- 
signing goods  "to  order  or  assigns"  confers  all  the  exter- 
nal indicia  of  the  right  of  disposal.  It  is  a  declaration  to 
the  commercial  world  that  the  person  receiving  it  may 
dispose  of  the  goods.  To  allow  the  vendor  who  has  deliv- 
ered such  a  bill  of  lading  to  set  up  against  a  bona  fide  in- 
dorsee for  value  any  private  condition  between  him  and  his 
vendee,  would  be  a  fraud  on  the  indorsee  and  must  unset- 
tle confidence  in  this  class  of  commercial  securities.  Let 
it  be  observed  that  we  are  not  dealing  with  the  question 
whether  bills  of  lading  are  so  far  negotiable,  like  bills  of 
exchange  and  promissory  notes,  that  the  indorsement  of 
one  by  a  person  who  obtained  it,  not  by  a  voluntary  deliv- 
ery, but  by  fraud,  force  or  theft,  will  pass  title  to  an  inno- 
cent indorsee.  The  question  here  raised  is  whether  a  vol- 
untary delivery  of  a  bill  of  lading  for  goods  sold  expressly 
consigning  them  to  the  vendee's  order,  can  be  qualified  by 
any  private  condition  to  the  prejudice  of  a  bona  fide  indor- 
see for  value. 

We  proceed  to  the  4th  exception,  which  is  taken,  to  the 
refusal  of  the  Court  below  to  charge  in  accordance  with 
the  3d  prayer.  It  was  one  of  the  grounds  of  the  plaintiffs' 
claim  that'  even  had  there  been  an  absolute  delivery  of  the 
bill  of  lading,  such  as  to  vest  a  title  in  M.  Hunt  &  Co.,  yet 
that  the  purchase  of  the  corn  was  obtained  fraudulently, 
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and  that  consequently  their  title  was  revocable  by  the 
plaintiffs;  and  that  too  even  as  against  T.  D.  Quincy  &  Co. 
the  indorsees,  unless  they  were  purchasers  for  value  and 
without  notice  or  knowledge  of  the  fraud;  and  the  char- 
acter of  bona  fide  purchasers  was  denied  to  them.  To  sus- 
tain this  denial  was  the  object  of  the  3d  prayer.  This  prayer 
is  twofold: — (1st.)  that  the  Court  would  submit  to  the  jury 
the  question  whether  or  not  the  bill  of  lading  was  taken 
under  suspicious  circumstances,  without  reasonable  cau- 
tion on  the  part  of  T.  D.  Quincy  &  Co.;  and  (2d)  that  the 
Court  would  instruct  the  jury  that  supposing  fraud  in  M. 
Hunt  &  Co.  to  be  shown,  the  onus  was  on  T.  D.  Quincy 
&  Co.,  to  prove  afhrmatively  that  they  bought  "bona  fide, 
for  value  and  without  notice  of  any  defect  in  the  title 
of  M.  Hunt  &  Co."  The  Court  refused  to  submit  to  the 
jury  whether  the  bill  of  lading  was  taken  under  suspicious 
circumstances,  and  held  the  indorsees  to  be  bona  fide  pur- 
chasers within  the  sense  of  the  rule,  if  they  took  the  bill 
for  value  and  without  notice  or  knowledge  of  any  fraud. 
In  this  instruction  the  Court  followed  the  rule  settled  by 
the  later  English  and  American  decisions  touching  the 
rights  of  an  indorsee  of  negotiable  paper  which  has  been 
fraudulently  put  into  circulation,  stolen,  or  lost.  Raphael 
vs.  The  Bank  of  England,  84  E.  C.  L.  R.  160,  decided  in 
1855,  may  be  taken  as  the  exponent  of  this  rule,  which  is 
that  a  bona  fide  indorsee  for  value,  without  notice  or  knowl- 
edge of  any  defect  of  title,  is  not  put  to  diligence.  The 
question  is  one,  not  of  diligence,  but  of  bona  fides.  There- 
fore negligence  in  the  indorsee,  if  not  so  gross  as  to  prove 
mala  fides,  does  not  defeat  his  right.  It  has  been  by  several 
gradations  and  after  much  discussion  that  the  English 
Courts  have  reached  this  conclusion.  The  doctrine  first 
held  in  any  decision  upon  the  direct  question  by  the  court 
in  banc,  was  that  known  as  Ld.  Tenterden's  rule  in 
Gill  vs.  Cubitt,  10  E.  C.  L.  R.  154,  in  1824,  that  the  title 
of  the  holder  of  negotiable  paper,  though  a  holder  bona 
fide  and  for  value,  would  not  be  protected,  if  acquired 
"under   circumstances    which   ought   to    have   excited    the 
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suspicions  of  an  ordinarily  prudent  and  careful  man,"  and, 
accordingly,  in  that  case  the  question  of  negligence  was 
left  to  the  jury.  Ld.  Tenterden's  rule  was  followed  until 
the  year  1836,  when  in  Crooks  vs.  Jadis,  10  E.  C.  L.  R.  234, 
and  in  Backhouse  vs.  Harrison,  ib.  276,  under  Ld.  Denman, 
the  strictness  of  the  former  rule  was  so  far  relaxed  that 
only  gro§s  negligence,  and  not  mere  want  of  caution  on 
the  part  of  the  indorsee,  was  held  sufficient  to  defeat  him. 
A  still  further  relaxation  was  yielded  in  Goodman  vs.  Harvey, 
31  E.  C.  L.  R.  212,  where  Ld.  Denman  says,  "we  are  all 
of  opinion  that  gross  negligence  only  would  not  be  a  suffi- 
cient answer  where  the  party  has  given  consideration  for 
the  bill."  "Gross  negligence,"  he  proceeds  to  say,  "may 
be  evidence  of  mala  fides,  but  is  not  the  same  thing.  We 
have  shaken  off  the  last  remnant  of  the  contrary  doctrine. 
When  the  bill  has  passed  to  the  plaintiff  without  any 
proof  of  bad  faith  in  him,  there  is  no  objection  to  his  title." 
Following  this  decision  was  Uther  vs.  Rich,  37  E.  C.  L.  R. 
232;  also  the  Bank  of  Bengal  vs.  Pagan,  before  the  Judicial 
Committee  of  the  Privy  Council,  7  Moore's  P.  C.  Cases  72, 
and  finally  Raphael  vs.  The  Bank  of  England.  In  the  privy 
Council  case,  Ld.  Brougham  said,  "It  may  be  taken  as 
established  that  whatever  may  have  been  the  law  laid  down 
in  Gill  vs.  Cubitt  and  one  or  two  other  cases  is  now  law  no 
longer;  and  that  the  negligence  of  the  party  taking  a 
negotiable  instrument  does  not  fix  him  with  the  defective 
title  of  the  party  passing  it  to  him."  The  American 
decisions  on  this  point  have  taken  a  somewhat  similar 
course.  The  earlier  rulings  were  in  accordance  with  Ld. 
Tenterden's  doctrine.  A  few  of  the  later  cases,  decided 
since  that  doctrine  was  abandoned  in  England  (1836)  still 
adhere  to  it.  Pringle  vs.  Phillips,  5  Sandf.  157;  Holbrook  vs. 
Mix,  1  E.  D.  Smith  154;  Sandf ord  vs.  Norton,  14  Vermt. 
228  and  17  ib.  285.  But  the  weight  of  American  authority 
is  now  with  the  present  English  rule.  Worcester  Co.  Bank 
vs.  Dorchester  &  Milton  Bank.  10  Cush.  488.  Brush  vs.  Scrib- 
ner,  11  Conn.  388.  Hall  vs.  Wilson,  16  Barb.  548.  Magee 
vs.  Badger,  30  Barb.  246.  Mathews  vs.  Poythress,  4  Ga.  287. 
Goodman  vs.  Simonds,  20  Hovo.  343. 


H.  H.  MEARS  &   SON   v.   WAPLES.  83 

This  course  of  adjudication  was  a  necessary  concession 
to  the  demands  of  commerce.  What  are  "circumstances 
which  ought  to  excite  suspicion,"  or  what  is  "reasonable 
diligence,"  are  questions  answered  by  no  legal  definition 
that  may  guide  either  commercial  dealers  or  juries.  To 
subject  commercial  transactions  entered  into  bona  fide  to 
the  hazards  of  a  jury  trial  upon  questions  so  indefinite 
would  seriously  embarrass,  if  not  paralyze  commerce. 
These  considerations,  we  think,  apply  with  equal  force  to 
bills  of  lading,  as  to  bills  of  exchange  and  promissory 
notes,  and  the  court  below  did  not  err  in  treating  bills  of 
lading  as  within  the  sam.e  rule.  In  this  case  it  was  not 
controverted  that  the  indorsees  took  the  bill  of  lading  in 
the  course  of  their  trade  and  for  value.  Then,  according 
to  the  rule,  the  question  whether  there  was  negligence  in 
taking  the  bill  under  supicious  circumstances  was  not 
proper  to  be  left  with  the  jury,  unless  there  had  been  evi- 
dence tending  to  fix  them  with  gross  fraud,  such  as  proves 
mala  fides,  in  which  case  that  question,  the  question  of 
mala  fides,  should  have  been  submitted  to  the  jury.  But 
after  carefully  weighing  all  the  evidence  relied  on  for  the 
plaintiffs  we  are  clearly  of  opinion  that  it  does  not  in  any 
degree  tend  to  show  gross  negligence,  or  indeed,  any  neg- 
ligence on  the  part  of  Quincy  &  Co.  in  taking  the  bill  of 
lading,  and  that  the  Court  would  have  erred  in  leaving 
that  question  to  the  jury  upon  such  evidence. 

We  pass  now  to  the  other  question  raised  under  the  3d 
prayer  for  instructions,  i.e.,  supposing  it  to  have  been 
shown  that  M.  Hunt  &  Co.  obtained  the  com  fraudulently, 
to  what  extent  the  onus  was  thereby  thrown  upon  the 
defendant  to  prove  the  bona  fides  of  T.  D.  Quincy  &  Co. 
as  indorsees  of  the  bill  of  lading.  We  take  the  rule  to  be 
this;  after  evidence  has  been  adduced  that  a  bill  of 
exchange,  promissory  note,  or  bill  of  lading  has  been  ob- 
tained by  fraud  or  duress,  or  has  been  lost  or  stolen,  a 
party  claiming  as  indorsee,  in  order  to  maintain  his  title 
must  show  that  he  took  the  paper  for  a  valuable  considera- 
tion, and  in  the  case  of  a  stolen  or  lost  bill  or  note,  he 
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must  also  show  how  he  came  by  it,  that  he  took  it  in  the 
course  of  trade;  but  having  made  such  proof  he  is  not 
required  further  to  show  affirmatively  his  want  of  notice 
or  knowledge.  The  payment  of  value  for  a  bill  or  note 
taken  in  the  course  of  trade  raises  a  fair  presumption  that 
the  holder  took  it  bona  fide  and  without  knowledge  of  any 
defect  of  title;  for  men  do  not  pay  their  money  for  titles 
known  to  be  defective.  Besides,  the  want  of  notice  is  a 
negative  fact,  not  susceptible  of  affirmative  proof;  and  it 
would  be  unreasonable  to  exact  this  of  a  party  after  he 
has  shown  himself  to  be  a  purchaser  for  value  in  the  course 
of  trade.  2  Parsons  on  Notes  &  Bills,  280.  Raphael  vs.  The 
Bank  of  England,  84  E.  C.  L.  R.  160.  Dows  vs.  Green,  16 
Barb.  72.  Hart  vs.  Potter,  4  Duer.  458,  cited  in  1  Parsons  188 
note  n.  and  Ross  vs.  Bedell,  5  Duer  462,  cited  ib.  We  con- 
clude then  that  the  Court  below  did  not  err  in  refusing  to 
charge  according  to  the  3d  prayer  for  instructions. 

It  only  remains  to  consider  briefly  the  last  exception. 
It  is  taken  to  the  phraseology  in  which,  when  the  jury 
returned  to  the  bar,  the  court  re-stated  that  part  of  the 
charge  which  referred  to  the  onus  of  proof  as  to  T.  D. 
Quincy  &  Co.'s  knowledge  of  fraud  on  the  part  of  M. 
Hunt  &  Co.  We  find  nothing  in  the  re-statement  differing 
in  substance  from  the  original  instruction,  and  nothing  in 
its  language  calling  for  observation  except  the  use  of  the 
phrase  "guilty  knowledge,"  which  it  is  insisted  was  calcu- 
lated to  mislead  the  jury  as  implying  that  the  indorsees 
would  be  affected  only  by  such  knowledge  as  arises  from 
privity  with  fraud  in  M.  Hunt  &  Co.  On  this  point  the 
original  instruction  was  explicit,  that  any  knowledge  of  an 
antecedent  defect  of  title  would  defeat  an  indorsee,  though 
such  for  value  paid.  There  was  nothing  said  suggestive 
even  of  the  idea  that  only  participation  in  the  fraud  of 
their  vendor  would  defeat  the  claim  of  these  indorsees. 
Now,  what  fell  from  the  court  upon  the  return  of  the  jury 
for  further  instruction  was  intended  only  as  a  re-statement 
of  the  charge  on  that  point;  and  so  it  must  have  been 
understood;    for  the   Court,   expressing  anxiety  to   guard 
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against  possible  misapprehension,  read  again  to  the  jury 
that  part  of  the  charge  referred  to.  The  phrase  "guilty 
knowledge"  was  manifestly  used  as  an  antithesis  to  the 
terms  "innocent  purchaser"  just  before  employed.  It 
would,  we  think,  have  been  so  understood  even  had  not 
the  charge  on  the  point  referred  to  been  read  in  connec- 
tion; but  any  erroneous  impression  which  the  phrase 
standing  alone  might  have  made  must  have  been  corrected 
by  the  charge  as  read.  We  should  presume  in  favor  of 
the  common  sense  of  the  jury. 

The  judgment  of  the  court  is  that  all  the  exceptions  be 
overruled  and  that  the  judgment  of  the  Court  below  be 
affirmed. 


SUPERIOR  COURT. 

FALL  SESSIONS. 


1869. 


Mary  R.  Holland  vs.  Ebenezer  Holland. 


An  application  for  alimony  is  not  admissible  in  a  proceeding  for  divorce 
before  the  term  to  which  the  summons  for  the  appearance  of  the  defen- 
dant is  returnable. 


The  plaintiff  had  filed  at  the  present  term  of  the  court  a 
petition  for  divorce  from  the  bonds  of  matrimony  with 
her  husband,  the  defendant,  on  the  ground  of  cruelty  and 
ill  treatment,  and  now  applied  for  a  rule  upon  him  to  show 
cause  wherefore  the  court  should  not  grant  alimony  for 
her  support  pending  the  suit. 

The  Court,  however,  on  learning  that  the  summons  for 
the  appearance  of  the  defendant  was  not  returnable  until 
the  next  term,  considered  the  application  premature  at  this 
stage  of  the  proceeding,  and  refused  to  grant  the  rule. 

Lay  ton,  for  the  plaintiff. 

/.  H.  Paynter  and  Wright  for  tlie  defendant. 
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John  Doe,  on  the  demise  of  Robert  J.  Lank  and  James 
H.  Beaucham  v.  Richard  Roe,  casual  ejector,  and  Eliza- 
beth HiLES  and  John  Hiles,  tenants  in  possession. 

If  a  deed  is  made  and  acknowledged  by  a  father  to  his  son  for  a  part  of 
his  land,  but  remains  for  seven  years  and  during  the  life  time  of  the 
father,  in  his  house,  and  where  the  son  has  his  home  in  the  mean  while, 
and  is  not  recorded  until  after  the  father's  death,  it  is  incumbent  upon 
the  son  to  prove  the  actual  delivery  of  it  to  him  in  his  father's  life  time. 
And  such  deed  will  not  avail  the  son  against  the  creditors  of  the  father, 
or  the  purchasers  of  the  land  a.t  a  sale  of  it  after  the  father's  death 
by  his  administrator  tmder  an  order  of  the  Orphans'  Court  for  the 
payment  of  his  debts  contracted  after  the  making  of  the  deed,  without 
proof  that  the  creditors  had  notice  of  it  at  the  time  when  the  debts  were 
contracted. 

Ejectment  for  a  tract  of  land  in  N.  Murdcrkill  hundred, 
Kent  County,  containing  forty-six  and  a  half  acres.  The 
tract  had  formerly  belonged  to  Aaron  P.  Osmond  who 
with  his  wife  had  executed  and  acknowledged  a  deed  of 
bargain  and  sale  in  fee  simple  for  it,  on  the  20th  day  of 
April,  1861,  for  the  consideration  mentioned  in  it  of  $1000, 
to  their  son,  Caleb  Osmond,  who  was  the  real  defendant 
in  the  action,  but  which  was  not  recorded  until  the  27th 
day  of  May  1868,  nor  until  after  the  death  of  the  grantor, 
his  father,  which  occurred  on  the  8th  of  May  1868.  There 
was  no  proof  of  the  delivery  of  it  in  the  life  time  of  the 
father,  and  which  was  denied  by  the  plaintiffs.  At  the 
time  of  his  death  he  was  indebted  to  the  amount  of  nine 
or  ten  thousand  dollars,  and  among  other  creditors,  to 
Maria  Harley  on  a  mortgage  for  $3000,  recorded  on  the 
25th  day  of  March  1865,  and  to  James  Riddle  on  a  mort- 
gage for  $4000,  recorded  on  the  30th  of  November  1866,  as 
well  as  to  others  in  different  amounts,  some  of  them  on 
judgments.  He  continued  in  possession  of  the  tract  in 
dispute,  as  well  as  other  lands  until  the  tiiiie  of  his  death; 
and  as  it  required  all  of  his  estate,  both  real  and  personal, 
to  pay  his  debts,  his  administrator  under  an  order  of  the 
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Orphans'  Court  obtained  for  that  purpose  and  after  due 
advertisement  made,  sold  all  his  real  estate  including  the 
tract  in  question  at  public  sale,  at  which  the  plaintiffs  be- 
came the  purchasers  of  it,  and  which  after  the  confirma- 
tion of  the  sale  by  that  court,  was  conveyed  to  them  by 
the  administrator  pursuant  to  the  order  of  it,  by  deed  of 
bargain  and  sale  on  the  26th  of  March  1869.  Caleb  Os- 
mond, however,  attended  the  sale  of  the  administrator  and 
gave  public  notice  that  he  owned  the  tract,  and  of  the  deed 
under  which  he  held  it,  and  of  his  intention  to  continue  to 
hold  it,  notwithstanding  any  sale  the  administrator  might 
make  of  it. 

Ridgely,  {Draper  with  him)  for  the  defendants,  referred 
to  the  provision  of  the  revised  statutes  in  relation  to  the 
sale  of  lands  by  executors  and  administrators  to  pay  the 
debts  of  their  decedents,  and  that  the  grantee  in  any  deed 
made  in  pursuance  of  such  a  sale  shall  take  all  the  estate, 
title  and  claim  which  the  deceased,  at  the  time  of  his  death 
had  to  the  real  estate  thereby  conveyed,  either  in  law,  or 
in  equity,  and  shall  hold  the  same  paramount  to  all  incum- 
brances created,  or  suffered  by,  and  all  right  and  title  of 
the  devisees  or  heirs  of  the  deceased,  or  his  executors  or 
administrators,  and  also  of  all  the  mortgages  and  recogniz- 
ances entered  into  or  executed  by  the  deceased  for  the 
payment  of  money  or  interest  absolutely  &c.  Rev.  Code 
312,  Sec.  8;  and  asked  the  court  to  charge  the  jury 
that  the  deed  from  the  administrator  of  Aaron  P.  Os- 
mond to  the  plaintiffs  under  that  provision,  could  con- 
vey no  other  or  better  title  to  the  tract  of  land  in  ques- 
tion than  he  himself  had  in  it  at  the  time  of  his  death, 
but  which  he  had  sold  and  conveyed  to  his  son  some 
seven  years  before,  and  four  or  fi^^c  years  prior  to  the 
date  of  either  of  the  mortgages  executed  by  him  to  the 
creditors  mentioned.  Bvit  even  if  their  mortgages  had 
been  given  prior  to  the  date  of  the  deed  to  his  son,  the 
result  would  have  been  the  same  under  that  provision  of 
the  statute,  for  it  would  with  all  the  rest  of  his  land,  then 
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or  since  owned  by  him,  have  been  absolutely  discharged 
from  the  lien  of  them,  as  well  as  of  all  the  rest  of  his  debts 
of  every  description  mentioned  in  the  evidence,  by  virtue 
of  the  sale  of  the  administrator  and  his  deed  under  it.  It 
was,  therefore,  manifest  that  neither  the  mortgagees,  nor 
any  of  the  other  creditors  of  the  deceased  were  now  inter- 
ested in  the  question  involved  in  this  case  as  to  who  owned 
the  tract  of  land  then,  or  at  the  time  of  his  death,  or  could 
now  be  at  all  affected  by  the  result  of  the  suit  in  one  wa^- 
or  the  other.  And  it  was  also  equally  manifest  that  no 
body  but  the  purchasers  of  it  at  the  administrator's  sale, 
the  plaintiffs  in  the  action,  were  interested  in  it  or  could 
have  any  motive  now  for  impeaching  the  validity  of  the 
deed  from  the  deceased  to  his  son,  Caleb  Osmond,  by 
questioning  the  delivery  of  it  to  hinn,  and  which  question 
was  accounted  for  by  the  fact  proved  that  he  had  had  in 
the  meanwhile  no  home  but  his  father's  house,  and  was 
away  from  that  for  a  considerable  time  during  the  war,  or 
upon  the  other  ground  that  it  was  not  recorded  until  six 
or  seven  years  after  it  was  executed  and  formally  acknowl- 
edged, as  had  been  proved  by  the  Notary  who  took  the 
acknowledgment,  and  not  until  after  his  father's  death. 
But  that  objection,  after  all,  could  have  no  force  or  effect 
in  such  a  case  as  this,  because  the  statutory  requirement  for 
the  recording  of  deeds  only  avoids  a  deed  for  the  neglect 
to  have  it  recorded  within  a  year,  as  against  a  subsequent 
fair  creditor,  mortgagee,  or  purchaser  for  a  valuable  con- 
sideration, unless  it  shall  appear  that  such  creditor  when 
giving  the  credit,  or  su,ch  mortgagee,  or  purchaser,  when 
advancing  the  consideration,  had  notice  of  such  deed. 
Rev.  Code  269,  Sec.  17.  And  it  had  been  directly  proved 
in  this  case  that  the  plaintiffs  not  only  had  express  notice 
of  this  deed  on  the  day  of  sale,  but  were  forewarned  against 
bidding  for,  or  buying  the  tract  by  the  grantee  of  it  himself 
by  reason  of  it,  and  long  before  they  consummated  their  pur- 
chase of  it  by  paying  the  consideration  for  it  to  the  admin- 
istrator and  the  confirmation  of  the  sale  on  the  return  of  it 
by  the  Orphans'  Court. 
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Comegys,  for  the  plaintiflfs.  If  that  was  the  correct  con- 
struction and  proper  appHcation  of  the  statutory  provi- 
sions referred  to  in  such  a  case  as  this,  and  such  had  been 
generally  understood,  or  even  been  supposed  to  be  the 
meaning  and  effect  of  them  by  the  persons  attending  it, 
what  would  this  tract  of  land  have  sold  for  at  the  admin- 
istrator's sale?  Not  one  cent,  for  nobody  would  have  even 
made  a  bid  for  it.  But  suppose  the  deceased,  Aaron  P. 
Osmond,  instead  of  deeding  this  part,  had  deeded  the 
whole  of  his  real  estate  to  his  son,  Caleb  Osmond,  on  the 
20th  day  of  April  1861,  and  the  same  had  remained  in  his 
possession,  or  continued  a  secret  unknown  to  the  subse- 
quent mortgages  mentioned,  or  any  of  his  creditors,  and 
unrecorded  until  after  his  death  on  the  27th  day  of  May 
1868,  what  would  any  part,  or  the  whole  of  it  have  sold 
for  at  the  administrator's  sale?  Why,  nothing,  absolutely 
nothing,  or  in  other  words,  it  would  not  have  sold  at  all, 
because  if  the  construction  which  the  counsel  on  the  other 
side  had  given  to  the  provisions  of  the  two  statutes 
referred  to  was  correct,  no  purchaser  at  such  sale  could 
have  taken  one  particle  of  title  to  his  land  as  against  his 
son,  Caleb  Osmond,  and  his  secret,  long  concealed  and  but 
recently  recorded  deed  under  which  he  now  claims  the 
tract  in  question.  And  who  would  have  been  the  losers 
by  such  a  result  as  that?  Why,  his  creditors  alone,  mort- 
gagees and  all,  and  practically  his  whole  real  estate  would 
have  necessarily  descended  to  his  heirs  at  law  free  and  dis- 
charged from  his  debts,  though  left  unpaid;  because  by 
the  extraordinary  operation  of  such  a  deed,  and  the  still 
more  extraordinary  operation  of  the  statutory  provisions 
referred  to  and  as  contended  for  by  the  counsel  on  the 
other  side,  the  legal  title  of  the  deceased  to  all  his  lands 
would  practically  in  that  case  have  passed  entirely  out  of 
him  to  his  son  from  the  date  of  such  deed,  notwithstanding 
the  two  mortgages  subsequently  '^xecutcd  by  him,  one  for 
three  and  the  other  for  four  "thousand  dollars,  to  creditors 
who  had  at  the  time  no  notice  or  knowledge  whatever  of 
the  existence  of  such  a  deed,  and  not  until  after  his  death 
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which  was  two  or  three  years  after  they  were  executed.  But 
the  very  first  section  of  the  first  statute  referred  to,  makes 
not  only  the  whole  of  the  personal  estate,  but  the  whole 
of  the  real  estate  of  every  deceased  person  liable  for  all 
his  debts,  whether  due  by  mortgage,  recognizance,  judg- 
ment, simple  contract  or  otherwise,  and  specifically  provides 
and  directs  that  they  shall  be  subject  to  be  sold  for  the  pay- 
ment of  all  his  debts,  just  as  this  tract  was  sold  by  the 
administrator  of  the  deceased,  and  the  proceeds  of  the  sale 
being  by  law  applicable  in  the  hands  of  his  administrator 
to  the  payment  of  all  his  debts,  of  course,  all  his  creditors 
are  especially  interested  in  the  sale  of  it,  and  of  all  the 
title  he  justly  and  lawfully  held  in  it;  and.  as  the  primary, 
if  not  the  sole  object  of  the  statute  was  for  their  exclusive 
benefit,  the  court  would  not  allow  that  object  to  be  totally 
and  absolutely  defeated  in  such  a  case  as  this  by  the  un- 
reasonable and  absurd  construction  contended  for  on  the 
other  side,  or  allow  the  mortgagees  particularly,  to  be 
practically,  defrauded,  and  deprived  of  the  benefit  of  the 
lien  and  the  very  preference  designed  to  be  secured  to 
them  by  the  section  of  the  statute  last  cited  by  the  counsel, 
against  secret  conveyances,  or  by  any  deed  whatever  execut- 
ed before  the  mortgages  and  not  recorded  within  one  year 
after  the  sealing  and  delivery  of  it,  and  of  which  they  had 
no  notice  when  their  mortgages  were  taken,  because  of 
the  novel  and  peculiar  facts  and  incidents  which  charac- 
terized this  case,  or  the  fortuitous  circumstance  merely 
that  the  deed  was  not  revealed  or  discovered  until  after 
the  death  of  theii-  debtor,  the  grantor  in  it,  and  the  sale  of 
his  lands  for  the  payment  of  his  debts  had  to  be  made 
through  his  administrator.  Had  the  development  of 
these  facts  and  the  sale  of  his  land  been  made  in  his  life 
time  for  the  payment  of  the  mortgages  given  after  the 
date  of  it,  or  of  the  just  debts  of  his  creditors  contracted 
subsequently  to  it,  and  without  notice  of  it,  there  could  be 
no  question  that  in  such  a  case  the  purchaser  would  have 
taken  a  clear  and  valid  title  to  the  tract  in  dispute  as 
against  his  son  under  any  such  deed. 
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The  deed,  however,  was  void  for  another  reason.  There 
was  no  proof  that  it  was  ever  actually  delivered  to  the 
grantee  by  the  grantor  in  his  life  time,  and  under  all  the 
facts  disclosed  in  the  case  it  was  incumbent  upon  the 
grantee  to  affirmatively  prove  to  the  satisfaction  of  the 
jury  that  it  was  so  delivered  to  him. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  in  the 
first  place,  so  far  as  the  formalities  merely  of  the  deed 
from  Aaron  P.  Osmond  and  his  wife  to  their  son,  Caleb 
Osmond,  were  concerned,  they  should  be  satisfied  from  all 
the  evidence  before  them,  under  the  facts  and  circtim- 
stances  proved  in  regard  to  it  on  both  sides,  that  it  was 
not  only  signed,  sealed,  and  duly  acknowledged  before  a 
competent  officer  by  the  grantors  named  in  it,  but  also 
that  it  was  actually  delivered  by  Aaron  P.  Osmond,  the 
father,  in  his  life  time  to  Caleb  Osmond,  his  son,  and  if 
they  were  not  satisfied  of  that  fact  from  all  the  evidence 
which  had  been  produced  in  the  case,  it  would  be  suffi- 
cient of  itself  to  determine  it,  and  their  verdict  should 
be  for  the  plaintiffs.  But  if  they  should  be  satisfied 
of  that  essential  fact  in  the  case,  then  the  court  was 
bound  to  say  to  them  upon  the  question  of  law  purely 
which  had  been  raised  and  discussed  by  the  counsel  in 
relation  to  the  construction,  operation  and  effect  of  such 
a  deed,  which  it  was  admitted  had  not  been  recorded 
until  more  than  seven  years  after  the  date  of  it,  and  of  the 
provisions  of  the  statues  referred  to  in  regard  to  it,  that 
if  they  were  satisfied  from  the  evidence  that  the  mort- 
gages executed  after  the  date  of  it  to  Maria  Harlcy  and  to 
James  Riddle,  by  the  deceased,  Aaron  P.  Osmond,  were 
taken  by  them  without  any  knowledge  of  that  deed  until 
afterward,  or  that  any  of  the  other  debts  standing  against 
him  at  the  time  of  his  death,  and  for  the  payment  of 
which  his  administrator  was  authorized  by  the  Orphans' 
Court  to  sell  his  real  estate,  and  for  the  payment  of  which 
he  did  sell  it  pursuant  to  that  authority,  were  contracted 
bv  him  after  the  date  of  that  deed  with  such  creditors,  and 
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that  they  were  fair  creditors  of  his  and  had  no  knowledge 
or  notice  of  it  until -after  such  debts  were  so  contracted, 
then  and  in  that  case  also  their  verdict  should  be  for  the 
plaintiffs;  for  if  such  were  the  facts  of  the  case,  the  deed 
would  be  in  contravention  clearly  of  the  manifest  design 
and  policy  of  the  statute  providing  for  the  sale  of  the  real 
estate  of  deceased  persons  by  their  executors  or  adminis- 
trators for  the  payment  of  their  debts,  and  the  provision 
of  the  statute  referred  to  requiring  a  deed  to  be  recorded 
in  the  proper  office  within  one  year  after  the  sealing  and  de- 
livery of  it,  if  it  was  not  strictly  contrary  to  the  literal  terms 
of  those  statutes;  and  it  would  consequently  be  null  and 
void  and  of  no  effect  as  against  the  mortgagees  mentioned 
and  the  other  creditors  of  the  deceased  for  the  payment  of 
whose  debts  the  tract  of  land  in  question  was  so  sold  as  a 
part  of  his  real  estate  by  his  administrator  and  was  pur- 
chased by  the  lessors  of  the  plaintiff,  because  Caleb  Osmond, 
the  grantee  in  it,  could  take  no  title  by  it  from  his  father, 
Aaron  P.  Osmond,  the  grantor  in  it,  under  such  circum- 
stances, that  would  avail  against  such  mortgages  and 
creditors  of  the  latter,  for  the  payment  of  whose  debts  it 
was  sold  to  the  lessors  of  the  plaintiffs  by  his  administrator 
pursuant  to  the  order  and  decree  of  the  Orphans'  Court 
made  for  that  purpose;  for  under  that  decree  and  by  force 
of  the  statute  they  take  directly  all  the  estate,  title  and 
claim  which  the  deceased  at  the  time  of  his  death  had  to 
the  tract  in  question,  and  which,  of  course,  at  that  time 
was  complete  and  absolute  so  far  as  this  case  is  concerned, 
if  the  deed  to  his  son  was  null  and  void  as  agianst  his 
creditors  for  the  reasons  stated.  If,  however,  the  jury 
should  not  be  satisfied  from  the  evidence  that  such  were 
the  facts  in  the  case,  then  their  verdict  should  be  in  favor 
of  the  defendants. 

The  plaintiffs  had  a  verdict. 
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James  H.  Wood  v.  Manlove  D.  Wilson. 

An  error  of  the  court  consisting  of  the  appointment  of  five,  instead  of 
three  persons  under  an  order  to  lay  out  ditches,  cannot  after  judgment 
in  the  proceeding  be  inquired  into  or  called  in  question  collaterally  in 
any  other  action  growing  out  of  it. 

Action  of  replevin,  and  special  plea  that  the  defendant, 
as  the  treasurer  duly  appointed  by  the  commissioners 
under  an  order  of  this  court  to  locate  and  open  certain 
ditches  in  New  Castle  county  described  in  the  plea, 
levied  upon  and  seized  the  goods  in  question  and  replevied 
in  the  action,  to  pay  taxes  assessed  and  imposed  on  the 
plaintiff  under  the  order  to  defray  the  expenses  of  opening 
the  ditches;  to  which  the  plaintiff  replied  that  the  order 
of  the  court  to  lay  out  the  ditches  referred  to  was  errone- 
ous, and  consequently  was  illegal,  inoperative  and  void, 
inasmuch  as  five,  instead  of  three  commissioners  were 
appointed  in  the  order  contrary  to  the  statute  in  such  case 
m.ade  and  provided;  and  general  demurrer  to  the  replica- 
tion. 

Spruance,  for  the  defendant.  The  replication  was  de- 
murrable generally,  for  whatever  error  or  defect  there 
might  have  been  in  the  order  or  proceeding  of  the  court 
to  lay  out  the  ditches  referred  to,  it  could  not  be  inquired 
of,  or  called  in  question  in  a  wholly  independent  proceed- 
ing and  in  a  collateral  action  founded  upon  it  such  as  this 
was. 

G.  B.  Rodney,  for  the  plaintiff.  This  was  more  than  a 
mere  irregularity  in  the  proceeding  referred  to.  It  was  a 
most  material  and  substantial  error  and  a  fatal  defect  to 
appoint  five,  instead  of  three  commissioners  in  the  order, 
for  it  was  not  only  without  warrant  or  authority  of  law  for 
it,  but  was  in  direct  contra '/ent ion  of  the  provision  of  the 
statute  which  expressly  limited  the  nimiber  to  three,  and 
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which  at  most,  conferred  but  a  special  and  hmited  juris- 
diction upon  the  court  in  such  cases.  Besides  such  orders 
were  obtained  on  the  ex  parte  motion  or  appHcation  of 
such  as  desire  them,  and  if  a  taxable  could  not  in  this 
manner  and  in  this  form  of  action  peaceably  controvert 
and  resist  such  an  illegal  and  void  proceeding  and  the 
seizing  of  his  property  under  it,  he  could  not  see  how  else 
it  could  then  or  now  be  done.  And  would  not  the  court, 
therefore,  entertain  the  question  and  avail  itself  of  this 
opportunity  to  correct  its  own  error?  One  court,  it  was 
true,  will  not  allow  the  judgment  of  another  having  com- 
petent jurisdiction  in  the  case,  to  be  called  in  question  in 
a  collateral  action  or  proceeding  merely  in  regard  to  the 
same  matter  in  that  court.  But  this  was  simply  asking 
one  and  the  same  court  to  revise  and  rectify  its  own  error 
in  a  previous  proceeding  before  it  in  reference  to  the  same 
subject  matter.  But  Griffith  v.  Frazier,  3  Curt.  Cond.  S.  C. 
Rep.  3,  was  an  authority  in  point  that  an  erroneous  judi- 
cial proceeding  similar  to  this  may  be  collaterally  inquired 
into  and  adjudged  to  be  void  even  in  another  trial  in 
another  court. 

Spruance  replied. 

By  the  Court.  In  the  case  cited  by  the  counsel  for  the 
plaintiff  it  was  held  by  the  Supreme  Court  of  the  United 
States  that  the  court  which  committed  the  error  com- 
plained of,  was  without  any  jurisdiction  whatever  in  the 
case,  and  that  the  proceeding  in  question  before  such  tri- 
bunal was,  therefore,  not  only  erroneous,  but  was  absolute- 
ly null  and  void.  But  in  this  case  this  court  had  jurisdic- 
tion of  the  matter  of  the  application,  and  the  only  error  in 
the  proceeding  was  the  appointment  of  five,  instead  of 
three  persons  under  the  order  to  determine  the  need  and 
propriety  of,  and  to  lay  out  the  ditches  applied  for,  and  we 
are  of  opinion  that  the  judgment  and  decree  of  this  court 
in  that  proceeding  cannot  now  be  inquired  into  or  called 
in  question  collaterallv  in  this  or  anv  other  action  before 
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this  court.  Had  an  application  been  made  to  the  court  at 
the  proper  time  and  in  the  proper  manner  for  the  purpose, 
the  proper  steps  would  have  been  taken  by  it  to  reform 
the  order  and  correct  the  error  complained  of.  Judgment 
must,  therefore,  be  entered  for  the  defendant  on  the  de- 
muiTcr. 


Wilson  &  Walton  v.  Robert  Walker. 

In  this  State  the  payee  of  a  negotiable  promissory  note  actually  negoti- 
ated and  put  into  circulation  before  its  maturity,  and  still  in  the  hands 
of  an  innocent  indorsee  without  notice  of  the  alleged  original  infirmity, 
or  any  other  defect  in  the  contract,  is  not  a  competent  witness  to  prove 
the  conditional  delivery,  or  the  failure  of  the  consideration  of  it. 

Assumpsit  on  a  promissory  note  of  the  defendant  for 
$212.25  at  sixty  days  to  the  order  of  William  H.  Walker, 
and  by  hira  indorsed  to  the  plaintiffs.  Proof  of  the  note 
and  the  indorsement  was  made  on  behalf  of  the  plaintiffs. 

Nields,  for  the  defendant,  called  William  H.  Walker  the 
payee,  as  a  witness  to  prove  the  conditional  delivery  and 
the  failure  of  the  consideration  of  it,  which  being  objected 
to  for  that  reason  by  the  counsel  on  the  other  side,  he 
cited  in  support  of  his  competency,  Martin  vs.  Hamilton's 
Admr.  5  Harr.  314.  Bush  vs.  Peckard,  3  Harr.  385.  Kennedy 
vs.  Murdick,  5  Harr.  458.  10  Johns.  231.  1  Greenl.  Ev.  sees. 
399,  400.  2  Greenl.  Ev.  sec.  207,  which  states  the  rule, 
thus:  "and  generally  the  payee,  after  having  indorsed  the 
note  is  competent  to  prove  any  matters  arising  after  the 
making  of  the  note,  which  may  effect  the  right  of  the 
holder  to  recover  against  the  maker." 

The  Court,  Gilpin,  C.  J.,  referring  to  and  reading  the 
summary  of  the  conflicting  decisions  upon  the  question  in 
England  and  the  different  States  in  this  cotmtry,  and  the 
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rule  based  on  the  weight  of  American  authority  on  the 
subject  as  stated  in  1  Greenl.  Ev.  Sec.  385,  excluded 
the  witness. 


Lore,  for  the  plaintiffs. 
Nields,  for  the  defendant. 


Newport  National  Bank  vs.  John  Tweed. 

Proof  that  the  witness  saw  notices  of  the  protest  of  a  promissory  note  for 
non  payment  prepared  and  one  of  them  addressed  to  the  defendant,  the 
indorser  of  it,  by  mail,  to  his  place  of  residence  by  the  Notary  Public, 
is  not  sufficient  without  the  further  proof  that  he  also  saw  him  inclose,, 
address  and  deposit  it  in  the  post  office. 

Assumpsit  on  a  promissory  note  for  $636.00  payable 
one  year  after  date,  by  John  Elliott  to  the  order  of  the 
defendant  and  by  him  indorsed  to  the  Bank. 

The  cashier  of  the  Bank  testified  to  the  making  and 
indorsement  of  the  note  and  the  discounting  of  it  by  the 
Bank,  also  to  the  non-payment  of  it  by  the  maker  at  matu- 
rity, and  that  it  was  duly  protested  for  non-payment,  and 
that  he  gave  the  Notary  Public  directions  to  issue  the 
notices  of  the  protest  and  to  address  one  of  them  by  mail 
that  day  to  the  defendant  at  his  residence  in  Newark,  and 
saw  the  notices  duly  prepared  by  him,  but  not  that  he  saw 
them  inclosed,  addressed,  or  deposited,  in  the  post  ofhce  at 
Newport. 

On  motion  of  the  counsel  for  the  defendant  the  plaintiff 
was  nonsuited. 

Harrington,  for  the  plaintiff. 

Whitely,  for  the  defendant. 
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Samuel  N.  Pusey  vs.   Cyrus  Pyle  and  Joseph  Pyle. 

In  an  action  on  a  promissory  note  by  an  indorsee  against  the  makers 
of  it  with  an  affidavit  of  the  cause  of  action  and  a  copy  of  the  note 
filed  with  the  declaration  by  the  indorsee,  but  without  containing 
a  copy  of  the  indorsement,  or  any  reference  to  it,  the  signature  of  the 
indorser  to  it  will  be  taken  to  be  admitted  unless  it  is  denied  by  the 
affidavit  of  the  defendants  when  they  filed  their  pleas. 

Assumpsit  on  a  promissory  note  for  $2500  at  three 
months  from  the  defendants  to  the  order  of  WilHam  Pyle 
and  by  him  indorsed  in  blank,  and  now  in  the  hands  of 
the  plaintiff.  A  copy  of  the  note  had  been  filed  with  the 
declaration  by  the  counsel  for  the  plaintiff,  but  the  defend- 
ants had  filed  no  affidavit  with  their  pleas  denying  their 
signatures  to  it. 

Gordon,  for  the  plaintiff,  without  proving  their  signatures 
to  it,  offered  the  note  in  evidence  as  admitted  by  virtue  of 
the  provision  of  the  statute,  that  in  such  a  case  the  de- 
fendants would  not  be  allowed  to  deny  their  signatures,  or 
that  of  any  party  to  the  instrument  without  such  an  affi- 
davit.   Rev.  Code  378,  sec.  5. 

Patterson,  for  the  defendants.  The  action  was  not  against 
the  makers  of  the  note  by  the  payee  of  it,  and 
who  had  simply  indorsed  his  name  in  blank  on  the 
back  of  it,  but  the  copy  of  the  note  filed  with  the 
declaration,  not  only  contained  no  copy  of  the  indorse- 
ment, but  contained  no  statement  of  it,  and  no  reference 
whatever  to  it.  Was  that  such  a  copy  of  the  note  as  was 
required  by  the  statute  to  be  filed  with  the  narr  when  the 
action  is  by  an  indorsee,  and  not  the  payee  of  it? 

By  the  Court.  The  words  of  the  statute  are  general  and 
broad  enough  to  cover  this  case,  and  the  copy  of  the  note 
filed  was  sufficient  to  apprise  the  defendants  of  the  note  on 
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which  they  were  sued,  and  which  it  is  alleged  in  the  narr 
was  made  to  Wm.  Pyle,  and  was  afterward  indorsed  by 
him,  and  if  they  intended  to  require  proof  of  his  indorse- 
ment at  the  trial,  they  should  have  denied  it  by  their  affi- 
davit filed  when  they  entered  their  pleas.  And  not  having 
done  so,  it  must  be  taken  to  be  admitted.  Besides,  the  copy 
of  the  note  filed  with  the  affidavit  of  the  plaintiff,  is  suffi- 
cient to  take  it  to  the  jury  without  any  proof  as  to  the 
making  of  the  note,  or  of  the  signatures  of  the  makers  of 
it  under  the  strictest  constrviction  of  the  words  of  the  stat- 
ute, and  that  of  itself  puts  it  in  evidence  before  them. 
The  objection  is,  therefore,  overruled  and  the  note  is  ad- 
mitted in  evidence. 


SUPERIOR  COURT. 

SPRING  SESSIONS. 
1870. 


The  State  for  the  use  of  Margaret  Cannon  v.  John  E. 
vSpicer  et  al. 

The  court  will  not  on  motion  strike  out  the  plea  of  nul  tiel  record  when 
joined  with  the  plea  of  tender  to  a  scire  facias  on  a  recognizance  in  the 
Orphans'  Court,  but  will  allow  the  writ  to  be  amended  to  avoid  material 
variance  between  it  and  the  record  of  the  recognizance  after  the  jury  is 
swom. 

In  such  case  the  direct  offer  of  the  share  due  on  the  recognizance  to  the 
party  entitled  by  the  recognizor  in  a  roll  of  legal  tender  notes  held  out 
in  hii>  hand  at  the  time,  without  stating  the  amount  of  them,  and  per- 
emptorily refused  by  the  other  party  without  inquiring  the  amount  of 
the  money  offered,  constituted  a  good  and  sufficient  tender  in  law. 

This  was  a  scire  facias  on  a  recognizance  in  the  Orphans' 
Court  in  and  for  Sussex  County,  to  recover  for  the  use  of 
Margaret  Cannon  her  share  of  the  value  of  the  intestate 
real  estate  of  her  mother  which  had  been  thereupon 
assigned  in  that  court  to  John  E.  Spicer,  the  recognizor 
in  it. 

Wright,  for  the  plaintiff,  called  the  attention  of  the 
court  to  the  pleadings  upon  the  record,  which  were  first, 
nul  tiel  record,  and  second,  tender  by  the  defendant  of  the 
amount  due  her  upon  the  recognizance,  and  asked  the 
court  to  strike  out  the  first  because  it  was  inconsistent  and 
could  not  properly  be  joined  with  the  second  plea.  1  Ch. 
PI.  562. 
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The  Court  overruled  the  motion. 

Proof  was  made  that  Margaret  Cannon  was  one  of  the 
children  and  heirs  at  law  of  the  intestate,  and  was  entitled 
to  the  one-seventh  share  or  part  of  the  sum  secured  to  be 
paid  by  the  recognizance,  the  record  of  which  was  then 
offered  in  evidence. 

~  Lay  ton,  for  the  defendant,  objected  to  its  admissibility 
on  the  ground  of  a  material  variance  between  it  and  the 
recognizance  alleged  and  set  out  in  the  scire  facias.  As 
alleged  in  the  writ,  the  date  of  it  was  March  10th,  1863, 
but  on  the  record  it  bore  date  March  11th,  1863;  and  the 
amount  of  the  principal  sum  alleged  to  be  due  and  paya- 
ble in  the  former  was  $2175.  whilst  in  the  latter  it  was 
stated  to  be  $2175.70  payable  with  interest  on  or  before 
the  11th  day  of  March,  1864,  instead  of  the  10th  day  of 
March  in  that  year,  as  alleged  in  the  former. 

Wright,  then  asked  the  leave  of  the  court  to  amend  the 
writ  forthwith  by  the  record  offered  so  as  to  conform  to  it 
in  each  of  the  particulars  mentioned  and  cited.  Rev.  Code, 
chap.  112,  Sees.  10,   11,  p.  407. 

The  Court  granted  the  leave  to  amend. 

Her  share  amounted,  principal  and  interest,  on  the  11th 
day  of  March  1864,  to  $329.50,  and  on  that  day  the  defend- 
ant tendered  to  her  the  amount  in  legal  tender  notes  in 
the  presence  of  a  witness  who  had  carefully  examined  and 
counted  it  but  a  moment  before.  The  notes  were  in  a 
roll  in  his  hand  when  he  walked  up  to  where  she  was  sit- 
ting and  offering  them  said  to  her,  "Miss  Cannon  here  is 
the  amount  of  money  due  to  you  under  the  recognizance 
from  your  mother's  land,"  to  which  she  replied  "I  shant 
take  it,"  and  said  no  more.  The  amount  of  which  was 
afterward  duly  deposited  in  this  court. 
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Cullen,  for  the  plaintiff.  The  tender  proved  was  not 
sufficient,  because  he  should  have  also  stated  to  her  the 
amount  of  the  money  then  offered  to  her  by  him.  He 
should  have  stated,  at  least,  the  amount  of  the  money 
contained  in  the  roll  of  notes  held  in  his  hand  when  he 
tendered  them  to  her  in  full  satisfaction  of  the  principal 
and  interest  then  due  her  upon  the  recognizance;  and  it 
was  not  a  sufficient  tender  without  that,  at  least.  2 
Greenl.  Ev.  sec.  602.  Alexander  vs.  Brown,  11  E.  C.  L.  R. 
395. 

Lay  ton,  for  the  defendant.  The  party  to  whom  the  ten- 
der was  made  well  knew  the  amount  of  money  in  his  hand 
when  it  was  offered,  and,  therefore,  made  no  inquiry  con- 
cerning it,  but  abruptly  and  peremptorily  refused  to  take 
it  without  assigning  any  reason  for  it,  or  asking  for  any 
information  about  it,  which  dispensed  with  the  necessity 
of  the  defendant's  saying  any  thing  more  to  her  concern- 
ing the  money  or  the  offer,  and  under  the  circumstances 
proved  constituted  it  a  sufficient  tender  in  law.  2  Greenl. 
Ev.  sec.  603.  2  Stark.  Ev.  1067.  2  Dall.  190.  4  Dall. 
325.  5  Esp.  48.  3  T.  R.  684.  12  E.  C.  L.  R.  35.  2 
Wash.  142.  8  Covu.  88.  She  was  to  be  presumed  to  know 
quite  as  well  as  the  defendant,  the  exact  amount  then  due 
her  upon  the  recognizance,  for  it  was  a  public  record  of 
the  Orphans'  Court,  and,  as  had  been  proved,  the  tender 
was  made  to  her  in  the  court  room  where  the  record  then 
was. 

Wright  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  That  as  there 
was  no  dispute  between  the  counsel  as  to  the  evidence,  or 
the  facts  proved  before  them,  or  that  the  amount  of  money 
produced  and  in  the  hand  of  the  defendant  when  he  for- 
mally offered  it  to  the  party  for  whose  use  the  suit  was 
brought,  was  the  amount  of  principal  and  interest  then 
properly  due  to  her  on  the  recognizance,  the  court  would 
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say  to  them  that  it  was  a  good  and  sufficient  tender  in  law, 
and  would  bar  her  of  her  right  to  recover  now  any  more 
than  that  amount,  or  any  interest  on  her  share  of  the  re- 
cognizance since  that  date. 


William  H.  Patterson  v.  The  Philadelphia,  Wilming- 
ton AND  Baltimore  Railroad  Company. 

A  person  injured  by  the  engine  or  cars  while  wrongfully  on  the  track  or 
siding  of  a  railroad  company  is  without  remedy,  unless  it  is  proved  by 
affirmative  evidence  that  the  servants  of  the  company  having  the  man- 
agement of  them,  could  with  ordinary  care  and  diligence  have  pre- 
vented it  under  the  circumstances,  or  that  they  willfully  or  wantonly 
did  it. 

The  terms  ordinary  care  and  diligence  when  applied  to  the  management 
of  railroad  engines  and  cars  in  motion,  must  be  understood,  however, 
to  import  all  the  care  and  circumspection,  prudence  and  discretion  which 
the  peculiar  circumstances  of  the  place  or  the  occasion  reasonably  re- 
quire of  such  servants,  and  this  will  be  increased  or  diminished  accord- 
ing as  the  ordinary  liability  to  danger  and  accident  and  to  do  injury  to 
others  is  increased  or  diminished  in  the  movement  and  operation  of 
them. 

But  even  a  person  who  is  rightfully  on  the  track  or  siding  of  a  railroad 
company,  is  also  bound  to  use  ordinary  care  and  diligence  for  his  own 
protection  and  to  preserve  himself  from  injury  by  the  movement  of  its 
engines  or  cars,  and  though  injured  by  them  through  negligence  on  the 
part  of  the  servants  of  the  company  having  the  management  of  them, 
yet,  if  he  has  by  his  own  negligence,  contributed  in  any  degree  to  the 
happening  of  the  injury  to  him,  he  cannot  recover  any  damages  for  it. 

Action  of  trespass  on  the  case  with  the  usual  pleas,  for 
corporeal  injuries  sustained  by  the  plaintiff  in  consequence 
of  the  alleged  negligence  of  the  servants  of  the  defend- 
ants. The  plaintiff  was  at  the  time  in  the  service  and 
employment  of  Jackson  &  Sharp  as  a  mechanic  in  their 
Car  Works  or  factory  in  the  city  of  Wilmington,  which 
is  adjacent,  or  near  to  the  main  tracks  of  the  railroad  of 
the  company,  which  had  before  the  occurrence  constructed 
a  siding   from  it  on  the  side  next   to  their  factory,   and 
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which  afterward  by  their  request  was  extended  by  a  curve 
along  the  length  of  and  into  it,  at  their  expense  and  for 
their  convenience  in  getting  cars  from  their  shops  to  the 
main  track  of  the  railroad.  The  straight  and  longer  por- 
tion of  it,  however,  remained  the  sole  property  of  the 
company,  and  which  had  continued  to  use  it  for  the  gen- 
eral purposes  of  a  siding  to  their  main  road  from  the  time 
of  its  construction.  A  short  time  before  the  injury  com- 
plained of  befell  the  plaintiff,  Jackson  &  Sharp  had  pur- 
chased of  the  company  a  sleeping  car  which  it  had  ceased 
to  use,  on  condition  that  they  would  take  it  to  pieces  and 
the  company  should  have  all  the  iron  and  they  all  the 
other  materials  in  it,  and  for  that  purpose  it  had  been  run 
up  on  their  part  of  the  siding  in  front  of  one  of  their 
shops,  where  the  plaintiff  and  another  workman  in  their 
employ,  were  at  the  time  engaged  by  their  directions  in 
taking  it  to  pieces.  There  were  three  new  cars  on  the 
siding  between  it  and  the  main  track  belonging  to  Jackson 
&  Sharp  which  they  had  that  day  requested  should  be  run 
on  to  the  main  track  in  order  to  be  sent  off  over  the  road, 
and  which  the  engineer  of  the  shifting  engine  of  the  com- 
pany had  been  ordered  to  do  by  the  proper  offfcer  of  it. 
They  were  however  not  coupled  together,  but  were  standing 
apart  several  feet  from  each  other,  and  the  old  one  on  which 
the  plaintiff  was  at  work,  was  only  a  few  feet  from  the  car 
nearest  to  it,  and  who  was  standing  on  the  siding  between 
the  two  at  work  upon  the  btimper  of  the  old  one  which  he 
had  just  removed,  when  the  shifting  engine,  after  having 
been  backed  up  twice  and  coupled  with  the  other  two,  in 
backing  up  to  connect  with  the  third  car  forced  it  back 
against  the  old  one,  catching  and  carrying  him  several  feet 
between  the  two  cars  and  crushing  and  injuring  him  in 
his  left  side  above  the  hip  so  badly  that  he  was  confined 
to  his  bed  for  several  weeks,  and  was  not  able  to  resume 
work  in  the  factory  until  four  months  afterward;  nor  then 
to  do  heavy  work  as  well  as  before  the  accident,  although 
his  wages  had  since  been  increased  in  consideration  of  it. 
There  was  no  bell  rung,  or  whistle  blown,  or  warning  of 
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any  kind  given  from  the  shifting  engine  of  its  approach 
upon  the  siding,  but  neither  the  engineer  on  the  engine, 
nor  the  servant  of  the  company  who  had  left  it  and  taken 
his  position  near  the  siding  to  signal  to  him  to  back  up 
with  care  to  make  the  coupling,  saw  the  plaintiff  at  the 
time  in  his  position  between  the  two  cars,  or  knew  that  he 
was  at  work  there  as  before  stated.  That  no  chocks  had 
been  placed  by  him  or  any  other  person  under  the  wheels 
of  the  cars  next  to  the  one  on  which  he  was  working, 
which  would  have  prevented  the  collision  and  the  injury 
resulting  from  it  to  him,  nor  was  there  any  cautionary 
signal  set  on  or  near  it  as  is  customary  when  repairing  a  car 
upon  a  siding  to  indicate  to  them  that  he  was  then  so  at 
work  upon  it,  although  it  was  usual  in  such  cases  to  set 
out  a  blue  flag  in  full  view  for  such  a  purpose.  It  was  also 
proved  that  the  foreman  who  had  charge  and  direction  of 
the  work  upon  the  car  on  the  siding,  had  frequently  ad- 
monished the  plaintiff  that  day  of  the  danger  of  his  posi- 
tion from  the  use  of  the  shifting  engine  upon  it,  because, 
as  he  stated,  he  thought  the  men  in  running  the  trains  in 
and  out  that  day  were  doing  it  incautiously  and  recklessly, 
and  that  was  his  reason  for  so  warning  him. 

Whitely,  for  the  plaintiff.  If  the  jury  should  find  from 
the  evidence  that  the  siding  in  question,  or  the  curved  por- 
tion of  it  extending  to  and  into  the  works  of  Jackson  & 
Sharp,  either  belonged  to  them  as  their  property,  or  if 
belonging  to  the  railroad  company,  that  it  permitted  them 
to  repair  cars  upon  it  and  to  keep  cars  standing  on  it. 
or  any  part  of  it  for  that  purpose,  and  the  plaintiff  was  at 
the  time  in  their  employ  and  engaged  by  their  direction, 
or  the  direction  of  any  of  their  foremen,  in  working  on 
the  old  car  which  they  were  there  breaking  up  or  taking 
to  pieces  when  the  accident  and  injury  occurred  to  him, 
then  the  court  should  instruct  them  that  he  was  there  law- 
fully and  rightfully,  and  not  as  a  trespasser,  or  as  one 
wholly  without  any  right  to  be  there  in  contemplation  of 
law.    Flinn  vs.  P..  W.  &  B.  R.  R.  Co.,  \.  Roust.  469.    And 
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such  would  have  been  the  conclusion  of  law  on  that  point 
even'  if  the  car  on  which  he  was  then  at  work,  had  been 
the  sole  and  exclusive  property  of  his  employers,  Jackson 
&  Sharp.  But  the  case  was  stronger  than  that,  for  the 
proof  showed  that  if  it  was  not  at  that  time  the  sole  and 
exclusive  property  of  the  railroad  company,  it  was  at  least, 
the  joint  property,  or  property  in  common  of  the  company 
and  Jackson  &  Sharp  who  had  received  it  from  the  com- 
pany under  an  agreement  that  they  were  to  perform  this 
work  upon  it  for  their  joint  profit  and  benefit  upon  the 
terms  stated  in  the  evidence.  The  proof  also  was  that 
the  railroad  company  had  never  used,  and  had  no  right  to 
use  the  siding  mentioned  above  Seventh  street,  or  the 
curved  part  of  it  extending  from  that  street  to  their  works, 
except  to  run  off  cars  for  them  to  and  from  the  main  track 
of  the  railroad,  and  then  only  at  their  will  and  pleasure; 
and  that  would  in  law  impose  upon  the  company  the  duty 
of  exercising  the  utmost  care  and  caution  to  avoid  doing 
any  injury  to  them  or  their  property  or  persons  in  their 
service  while  so  using  it. 

Harrington,  {Gdrdon  with  him)  for  the  defendant.  The 
railroad  company  built  and  owned  the  siding  on  which 
the  accident  occurred.  But  the  plaintiff  contends  that  he 
was  there  rightfully  and  lawfully  at  the  time,  and  was, 
therefore,  not  a  trespasser  on  the  property  of  the  company. 
That  we  deny.  But  admitting  it  for  the  sake  o^  argximent, 
still  if  it  had  been  proved  that  the  accident  was  in  any 
degree  attributable  to  negligence,  or  want  of  due  care  and 
caution  on  the  part  of  the  servants  of  the  defendant,  and 
that  it  was  also  at  the  same  time  in  any  degree  attributable 
to  the  negligence,  or  carelessness,  or  the  want  of  due  cau- 
tion and  prudence  on  the  part  of  the  plaintiff,  or  of  Jackson 
&  Sharp  whose  agent  and  servant  he  then  was,  or,  in  other 
words,  if  it  was  the  result  of  mutual  carelessness  and  neg- 
ligence on  the  part  of  all  concerned  at  the  time  in  remov- 
ing the  new  cars  from  the  siding,  and  in  dismantling  the 
old  one  upon  it,  then  he  would  not  be  entitled  to  recover. 
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That  was  a  sound  principle  of  law  and  was  subject  to  one 
exception  or  qualification  only,  and  that  is  where  the  di- 
rect cause  of  the  accident  and  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  negligence  of 
the  other,  or  injured  party,  to  exercise  and  exert  on  his 
own  part  a  proper  degree  of  care  and  effort  to  avert  the 
result  of  such  negligence.  Shearm.  &  Redf.  on  Neg.  sees. 
25,  38.  Pierce  on  Am.  Rail.  Law  172.  Bush  v.  Brainard,  1 
Coiv.  78.  Negligence,  however,  is  not  always  necessarily 
culpable  in  the  eye  of  the  law.  It  requires  from  no  man 
superhuman  wisdom  or  foresight,  and  no  one  is  guilty  of 
culpable  negligence  by  failing  to  take  precautions  which 
no  other  man  would  be  likely  to  take  under  the  circum- 
stances.   Shearm.  &  Redf.  on  Neg.  sec.  34. 

T.  F.  Bayard,  for  the  plaintiff.  Railroad  companies 
were  bound  to  use  ordinary  care  and  diligence  to  prevent 
doing  an  injury  to  either  persons  or  property  upon  their 
tracks,  but  it  was  not  the  ordinary  diligence  which  would 
be  required  of  the  proprietor  of  a  stage  coach,  or  other 
ordinary  common  carrier  for  the  same  purpose,  owing  to 
the  greater  danger  and  more  serious  and  fatal  injuries  to 
which  human  life  is  exposed  from  the  former  than  the 
latter;  for  it  is  their  duty  to  exercise  svich  care  and  caution 
against  danger  as  the  magnitude  of  the  peril  demands. 
The  ordinary  care  to  be  used  in  the  management  of  a  rail- 
road, may,  therefore,  and  sometimes  does,  require  precau- 
tions which,  if  used  in  any  business  involving  less  risk, 
would  be  deemed  equivalent  to  the  utmost  care.  Shearm. 
&  Redf.  on  Neg.  sec.  477.  And  the  ordinary  care  which 
railroad  companies  are  bound  to  exercise  is  the  utmost  care 
and  diligence,  and  for  the  purpose  of  avoiding  accidents 
endangering  life  or  property,  to  use  all  the  means  and 
measures  of  precaution  that  the  highest  prudence  would 
suggest,  and  which  it  was  in  its  power  to  employ.  Shearm. 
&  Redf.  on  Neg.  sec.  477  n.  1.  Johnson  vs.  H.  R.  R.  R.  Co., 
20  N.  Y.  65.  In  running  their  trains  or  locomotives  across 
public  highways  and  thoroughfares,  they  must  be  held  to 
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regulate  their  speed  and  to  give  such  signals  to  persons 
passing,  that  all  may  be  apprised  of  the  danger  of  cross- 
ing their  railroad  tracks;  and  they  should  also  keep  a 
lookout  so  as  to  foresee,  and  as  far  as  possible  prevent  peril 
or  danger  to  others  exercising  their  legal  rights.  A  failure 
in  any  of  these  duties  on  their  part  should  render  them 
liable  for  injuries  inflicted,  and  for  wrongs  resulting  from 
its  omission.  But  it  is  equally  the  duty  of  a  person  cross- 
ing the  track  of  a  railroad  to  be  on  his  guard,  and  to  see 
that  he  is  not  incurring  danger  to  himself  and  his  property; 
for  he  has  no  right  to  shut  his  eyes  and  close  his  ears  to 
the  danger  he  is  liable  to  incur  at  such  a  place,  and  if  he 
does,  then  he  must  be  responsible  for  the  consequences  of 
his  carelessness,  unless  the  other  party  has  been  guilty  of 
misconduct  still  more  gross  and  willful.  Chic.  &  Rock  I  si. 
R.  R.  Co.  vs.  Still,  19  III.  499.  When  the  engineer  of  a 
railroad  train  blows  the  whistle  and  rings  the  bell  and  runs 
it  at  a  reasonable  speed  in  approaching  a  crossing,  he  exer- 
cises reasonable  and  ordinary  care,  which  is  all  the  law 
requires.  Toledo  R.  R.  Co.  vs.  Goddard,  25  Ind.  185.  In 
the  case  of  the  P.  &  R.  R.  R.  Co.  vs.  Hagan,  47  Penna.  244,  it 
was  held  by  the  court  that  if  the  whistle  was  not  blown, 
nor  any  other  usual  notice  given  of  the  approach  of  the 
train,  the  party  injured  had  a  right  to  presume  that  the 
track  was  clear,  and  that  unless  the  jury  were  satisfied  by 
affirmative  proof  that  the  party  injured  did  not  use  ordi- 
nary care,  the  company  was  liable  for  the  injury  done  him. 
And  it  had  been  ruled  by  this  court  that  a  railroad  com- 
pany is  bound  to  provide  skillful  and  careful  servants, 
competent  in  every  respect  for  the  posts  they  are  appointed 
to  fill  in  their  service,  and  is  not  only  responsible  for  their 
possession  of  such  skill  and  carefulness,  but  also  for  the  con- 
tinued application  of  these  qualities  at  all  times.  Flinn  vs. 
P.,  W.  &  B.  R.  R.  Co.,  1  Houst.  500.  He  would,  therefore, 
ask  the  court  in  view  of  the  cases  and  authorities  which  he 
cited,  to  charge  the  jury  under  all  the  facts  proved,  in 
accordance  with  the  principles  of  law  thus  clearly  estab- 
lished bv  them. 
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The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  justice 
was  to  be  administered  in  the  case  without  respect  to  the 
character  or  pecunian^  abilities  of  the  parties.  They 
had  heard  the  evidence  in  regard  to  the  railroad  siding  on 
which  the  injury  to  the  plaintiff  had  occurred,  by  whom  it 
was  built  and  at  whose  expense,  and  the  purpose  for  which 
that  portion  of  it  on  which  the  accident  had  occurred  was 
constructed,  and  that  it  had  been  used  by  the  firm  of 
Jackson  &  Sharp  and  the  men  employed  in  their  car  works 
in  repairing  or  finishing  cars  whilst  standing  upon  it; 
but  whether  that  had  been  done  with  the  knowledge  and 
consent,  or  acquiescence  of  the  defendant,  the  railroad  com- 
pany, was  a  question  of  fact  to  be  decided  by  the  jury  upon 
the  evidence  before  them  in  regard  to  the  matter. 

The  first  legal  proposition  applicable  to  the  case,  and  to 
all  other  cases  of  like  character  is,  that  the  plaintiff  in 
order  to  entitle  himself  to  a  verdict,  must  show  by  compe- 
tent evidence  to  the  satisfaction  of  the  jury  that  the  injury 
complained  of  was  caused  by  the  negligence  of  the  defend- 
ants or  their  authorized  agents,  or  servants,  as  they  are 
frequently  termed  in  the  law,  in  their  employ.  They  act 
by  and  through  their  agents  or  servants,  and  are  responsi- 
ble for  their  acts,  as  such  agents,  done  or  performed  in  the 
course  of  their  usual  and  proper  employment.  It  is  well 
settled  in  law  that  railroad  companies  have  the  exclu- 
sive right  to  occupy,  use  and  enjoy  their  railway  tracks 
and  siding,  and  such  exclusive  right  is  absolutely  neces- 
sary to  enable  them  properly  to  perform  the  duties  of  their 
emplo\Tnent  as  common  carriers  for  hire  incorporated  by 
public  statutes  for  that  purpose;  and  any  person  going 
upon,  using,  or  occupying  a  track  or  siding,  or  any  part  of 
the  same,  of  a  railroad  company  without  the  consent  of  the 
company,  is  held  in  law  to  be  there  wrongfully,  and  there- 
fore, to  be  a  trespasser,  and  in  case  of  injury  happening  to 
his  person  or  property  whilst  so  a  trespasser  upon  it  from 
the  movement  of  the  engines  or  cars  of  the  company  over 
it,  he  is  without  remedy  and  cannot  recover  damages  for 
the  injury,  unless  it  is  at  the  same  time  proved  by  affirm- 
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ative  evidence  that  the  agents  or  servants  of  the  company 
having  the  direction  and  management  of  such  engines  or 
cars,  could  by  the  exercise  of  ordinary  care  and  dihgence 
on  their  part,  have  prevented  or  avoided  it  under  the 
circumstances,  or  that  they  willfully  or  wantonly  did  it. 
Such  a  company  may,  however,  waive  such  exclusive  right 
by  consent  and  by  conceding  to  others  the  privilege  of 
using  and  occupying  a  portion  of  their  track  or  siding  for 
standing  or  repairing  their  cars  upon  it,  or  for  any  other 
purpose  the  company  may  see  fit;  and  any  person  thus 
using  or  occupying  the  same  with  the  consent  of  the  rail- 
road company,  would  be  there  rightfully,  and,  of  course, 
not  as  a  trespasser.  And  such  consent  may  either  be 
express  or  implied.  Express  consent  is  when  the  consent 
is  actually  proved  to  have  been  expressly  granted  by  the 
party  giving  it;  implied  consent  is  when  it  is  not  so  proved, 
but  is  to  be  reasonably  inferred  or  presumed  from  all  the 
attending  circimistances  that  the  party,  at  least,  tacitly 
assented  to  it.  If  it  had  been  actually  proved  in  this  case 
that  the  defendants,  the  railroad  company,  had  expressly 
consented  to  the  use  of  the  siding  in  question,  or  any  por- 
tion of  it,  by  Jackson  &  Sharp  for  repairing  their  cars 
upon  it,  or  for  taking  to  pieces  the  particular  car  on  which 
the  plaintiff  was  at  work  when  he  received  the  injury  in 
question,  the  e  could  be  no  room  for  doubt  or  dispute  that 
he  was  there  rightfully,  and  not  wrongfully;  but  as  there 
had  not  been  such  proof  produced  or  offered  in  the  case, 
it  would  be  for  the  jury  to  determine  from  all  the  facts 
and  circumstances  disclosed  in  the  evidence  which  they 
had  heard  in  the  case,  whether  or  not  it  is  reasonable  to 
infer  and  presume  that  the  defendants,  at  least,  permitted, 
assented  to,  or  acquiesced  in  such  use  by  Jackson  &  Sharp 
of  that  part  of  the  siding  on  which  the  car  was  standing 
upon  which  the  plaintiff  was  at  work  at  the  time  when  he 
was  injured.  And  if  after  carefully  considering  and 
weighing  all  the  facts  and  circumstances  proved,  they 
should  conclude  that  there  was  such  an  implied  consent  on 
the  part  of  the  defendants  to  such  use  of  it,   then  the 
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plaintifE  was  there  rightfully,   and  not  wrongfully,   when 
he  received  the  injury  complained  of. 

But  he  would  further  say  that  if  they  were  satisfied 
from  the  evidence  that  the  portion  of  the  siding  in  front 
of  Jackson  &  Sharp's  shops  on  which  the  dismantled  car 
was  standing,  was  the  joint  property  of  the  railroad  com- 
pany and  that  firm,  or  was  occupied  and  used  by  them 
jointly  for  their  mutual  convenience  in  their  respective 
occupations  and  uses  of  it,  and  that  it  was  the  practice  of 
that  firm  to  have  work,  such  as  repairing  and  finishing, 
done  upon  their  cars  while  standing  on  the  siding  in  front 
of  their  shops,  then  and  in  that  case  also  the  plaintiff  was 
rightfully,  and  not  wrongfully,  on  the  siding  when  he  was 
injured.  And  the  same,  of  course,  would  be  the  case,  if 
they  should  be  satisfied  from  the  evidence  that  instead  of 
being  joint  owners  with  the  railroad  company,  Jackson  & 
Sharp  were  the  exclusive  owners  and  proprietors  of  that 
part  of  the  siding  at  the  time.  And  that  in  any  or  either 
of  the  cases  supposed  and  stated  by  him,  the  defendants 
were  bound  through  their  agents  or  servants  who  on  that 
occasion  had  the  management  and  direction  of  their  shift- 
ing engine  and  the  removal  of  the  new  cars  belonging  to 
Jackson  &  Sharp  from  that  part  of  the  siding,  to  use  ordi- 
nary care,  diligence  and  prudence  in  backing  the  engine 
to  make  the  coupling  or  connection  with  those  cars,  to 
prevent  and  avoid  the  contact  and  collision  between  them 
and  the  dismantled  car  on  which  the  plaintiff  was  then  at 
work,  standing  on  the  siding  between  it  and  the  new  cars 
before  mentioned,  and  the  injury  which  resulted  from  such 
contact  or  collision  to  him.  The  terms  ordinary  care  and 
diligence  when  applied  to  the  management  of  railroad 
engines  and  cars  in  motion  must  be  understood,  however, 
to  import  all  the  care  and  circumspection,  prudence  and 
discretion  which  the  peculiar  circumstances  of  the  place  or 
occasion  reasonably  require  of  such  servants,  and  this 
will  be  increased  or  diminished  according  as  the  ordinary 
liability  to  danger  and  accident  and  to  do  injury  to  others  is 
increased  or  diminished  in  the  movement  and  operation  of 
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them.  For  instance  to  illustrate  the  meaning  of  it  in  the 
present  case.  This  accident  occurred  in  shifting  cars 
from  a  siding.  If  on  that  occasion  the  engineer  on  the 
shifting  engine  knew  the  position  in  which  the  plaintiff 
then  was  upon  the  siding,  reason  would  have  dictated  and 
required  the  exercise  of  much  greater  care  and  caution 
and  the  application  of  less  motive  force  and  power  in 
backing  his  engine  to  make  the  coupling  with  the  new  car 
next  to  him,  than  it  would  have  required  if  the  plain- 
tiff had  not  been  in  such  a  dangerous  position  on  the  siding, 
or  if  the  engineer  did  not  know  that  he  was  there  at  that 
time. 

But  on  the  other  hand  it  is  equally  well  settled  as  a  prin- 
ciple of  law,  that  the  plaintiff  was  also  bound  at  the  same 
time  to  use  ordinary  prudence,  care  and  diligence  to  avoid 
the  accident  and  injury  which  occurred  to  him  on  that 
occasion.  Because  it  is  not  only  an  instinct  of  our  nature 
and  a  dictate  of  reason,  but  a  duty  which  the  law  imposes 
with  respect  to  the  legal  responsibilities  of  others,  upon 
every  person,  no  matter  how  he  may  be  engaged,  or  what 
may  be  his  position,  to  use  ordinary  care  for  his  own  pro- 
tection and  security  against  such  accidents.  And  the  care 
and  diligence  v/hich  he  is  bound  to  exercise,  must  be  in 
proportion  to  the  danger  to  be  avoided;  that  is  to  say,  he 
is  bound  to  use  such  care,  prudence  and  diligence  as  a 
reasonably  prudent  man  under  the  peculiar  circtimstances 
of  the  case,  would  exercise  to  preserve  himself  from  being 
injured.  You  will,  therefore,  perceive  that  although  the 
plaintiff  may  have  been  there  rightfully,  it  was  the  duty 
of  both  parties  to  use  ordinary  care,  prudence  and  vigi- 
lance to  avoid  the  accident.  The  obligation  was  mutual 
in  that  respect,  and  if  both  failed  to  use  proper  cire  and 
diligence  to  avoid  it,  they  were  each  in  the  eye  of  the  law, 
and  of  reason  likewise,  guilty  of  negligence  in  reference 
to  it.  And  if  the  jury  should  be  satisfied  from  the  evi- 
dence that  the  plaintiff  did  not  use  ordinary  and  proper 
care  and  prudence  on  the  occasion  under  all  the  facts  and 
circumstances  proved  to  avoid  the  accident  and  injury  sus- 
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tained  by  him,  then  his  consequent  negligence  in  contem- 
plation of  law  contributed  to  it,  and  at  the  same  time  the 
law  would  hold  that  if  his  negligence  contributed  in  any 
degree  to  the  happening  of  the  injury  to  him,  he  is  not 
entitled  to  maintain  the  action,  or  to  recover  any  damages 
for  it.  Because  if  he  thereby  contributed  to  it,  the  jury 
could  not  ascertain  and  determine  in  what  degree  or  pro- 
portion his  negligence  alone  contributed  to  it,  in  measur- 
ing the  damages  to  be  allowed  him  for  it,  and,  therefore, 
it  is  an  established  rule  of  law  in  such  cases,  that  where 
both  parties  are  in  fault  and  have  failed  to  exercise  the 
diligence  due  from  each  of  them  on  the  occasion,  and  the 
plaintiff  has  by  his  own  negligence  contributed  to  the 
result  complained  of,  he  shall  not  be  entitled  to  recover 
any  damages  whatever  for  it. 

If,  however,  the  jury  should  be  satisfied  from  all  the 
evidence  in  the  case  that  the  servants  of  the  defendants 
did  not  use  ordinary  care  and  diligence  on  the  occasion, 
and  that  in  consequence  of  their  negligence  alone  the 
accident  and  injury  complained  of  happened  to  the  plain- 
tiff, he  would  be  entitled  to  recover  in  the  action,  and 
their  verdict  should  be  in  his  favor  for  such  an  amount  of 
damages  as  it  had  been  proved  he  had  sustained  by  the 
injury,  and  which  should  be  precisely  equal  to  and  com- 
mensurate with  it. 

The  plaintiff  had  a  verdict  for  S5000. 


James  H.  Smith,  defendant  below,  appellant,  v.  Ann 
Btllany,  plaintiff  below,  respondent. 

The  eviction  by  a  landlord  of  his  tenant  from  the  demised  premises,  may 
be  given  in  evidence  under  the  plea  of  nil  debet  in  an  action  of  debt 
for  the  rent,  although  it  must  be  especially  pleaded  in  an  action  of  cove- 
nant for  it. 

To  constitute  an  eviction  there  must  be  an  actual  entry  and  expulsion  or 
exclusion  of  the  tenant  by  the  landlord  from  the  demised  premises,  or 
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some  such  intolerable  annoyance  and  interference  with  the  possession 
of  the  former  by  the  latter,  as  to  deprive  him  of  the  beneficial  enjoyment 
of  the  demised  premises. 

If  after  the  tenant  has  left  the  demised  premises,  the  landlord  advertises 
them  for  sale  or  rent,  and  agrees  to  rent  them  to  another,  which  agree- 
ment fails,  and  he  takes  possession  and  exercises  acts  of  ownership 
over  them  before  the  expiration  of  the  term  for  which  they  were  leased 
to  the  tenant,  it  will  not  be  evidence  of  an  eviction  of  the  tenant  by 
him,  nor  even  of  a  surrender  of  the  demised  premises  by  the  tenant 
to  the  landlord  with  their  mutual  consent,  either  express  or  implied. 

In  case  of  an  eviction,  however,  the  tenant  is  thereby  discharged  from  his 
liability  to  pay  any  rent  after  it,  but  the  landlord  is  entitled  to  recover 
the  rent  up  to  the  time  of  the  eviction. 

Pronarr  in  debt  on  appeal  for  rent  by  Ann  Billany,  the 
plaintiff  below,  against  James  H.  Smith,  the  defendant 
below.  The  lease  was  of  a  house  in  the  city  of  Wilming- 
ton from  the  29th  day  of  May,  1868,  to  the  25th  of  March, 
1869,  for  two  hmidred  dollars,  twenty  dollars  of  it  payable 
on  the  25th  day  of  June,  and  sixty  dollars  on  the  25th  day 
of  September,  December  and  March  following,  the  same 
to  be  paid  punctually,  and  the  lessee  to  quit  and  surren- 
der the  premises  at  any  time  before  the  day  last  mentioned 
after  having  received  thirty  days'  notice  from  the  lessor, 
in  as  good  condition  as  reasonable  use  and  wear  thereof 
would  permit.  The  pleas  were  nil  debet,  payment,  set  off 
and  the  act  of  limitations. 

The  evidence  was  that  the  lessee,  the  defendant,  had 
lived  in  the  house  from  July  to  October  in  that  year  and 
then  left  it,  having  paid  eighty  dollars  on  the  tent,  but 
there  was  no  proof  of  any  notice  verbal  or  written,  from 
the  lessor  to  quit,  or  of  any  surrender  of  the  premises  to 
her  with  her  express  consent,  nor  of  any  demand  for  rent 
until  the  25th  day  of  December,  1868.  The  defence  was 
that  the  defendant  had  been  evicted  from  the  premises  by 
the  plaintiff,  or  had  surrendered  them  with  her  approba- 
tion and  consent  during  the  term. 

A  witness  was  then  called  for  the  defendant  to  prove 
that  he  had  seen  an  advertisement  affixed  to  the  house  for 
rent  by  William  H.  Billany,  or  sale  by  another  person 
named  Wools  ton,  a  former  agent  of  the  plaintiff,  soon 
after  the  defendant  had  vacated  it. 
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Harrington,  for  the  plaintiff.  There  was  no  plea  in  the 
case  under  which  the  evidence  could  be  admitted.  Besides 
parol  evidence  was  not  admissible  to  contradict  or  vary  a 
written  lease.  If  a  tenant  abandons  the  property,  even 
though  he  leaves  some  of  his  goods  on  the  premises,  the 
landlord  may  enter  and  take  proper  care  of  the  premises 
without  being  guilty  of  an  eviction.  State  use  of  Thompson 
vs.  McClay  et  al.  1  Harr.  520. 

Lore,  for  the  defendant.  Under  the  plea  of  nil  debet  in 
the  case,  an  eviction,  payment  of  the  rent,  or  any  other 
discharge  or  defence,  except  that  the  plaintiff  had  no 
estate  in  the  premises,  might  be  given  in  evidence.  1  Ch. 
PI.  477. 

By  the  Court.  This  is  an  action  of  debt  for  rent,  and  in 
an  action  of  debt  for  rent  it  has  long  been  settled  that 
under  the  plea  of  nil  debet  the  eviction  of  the  defendant 
may  be  given  in  evidence,  but  in  an  action  of  covenant 
for  rent,  it  must  be  specially  pleaded.  1  Saund.  205,  n.  2. 
And  the  reason  for  the  distinction  is  that  in  covenant  the 
general  issue  non  est  factum  only  puts  in  issue  the  existence 
of  the  deed  or  lease  on  which  it  is  founded,  and  every 
other  defence  by  way  of  subsequent  discharge  from  the 
obligations  of  it,  must  be  specially  pleaded;  but  nil  debet 
is  the  general  issue  in  an  action  of  debt  when  it  is  founded 
on  simple  contract  or  legal  liability,  or  the  deed  or  lease 
is  but  inducement,  and  the  subsequent  occupation  and 
enjoyment  of  the  premises  is  the  foundation  of  the  action; 
and  as  it  puts  in  issue  only  the  existence  of  the  debt  claimed 
under  it  at  the  time  of  bringing  the  action,  any  thing  may 
be  given  in  evidence  under  it  which  shows  that  nothing 
was  then  due,  as  performance,  release,  eviction,  or  surren- 
der with  the  consent  of  the  landlord,  or  any  other  matter 
which  operates  by  way  of  the  subsequent  discharge  of  the 
obligation  to  pay  the  rent. 

The  defendant  then  proved  that  such  an  advertisement 
was  pasted  on  the  front  of  the  house  not  long  after  the 
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defendant  had  vacated  it,  and  also  that  the  plaintiff  was 
in  possession  of  the  key  of  it  and  let  her  agent  Woolston, 
have  it  in  the  latter  part  of  the  year  1868,  to  have  some 
repairs  done  on  the  roof  and  to  paint  the  house.  Also 
that  another  person  agreed  to  rent  it  of  Woolston  in 
November  of  that  year  from  month  to  month,  and  to  have 
the  immediate  possession  of  it,  but  declined  to  take  it 
because  he  did  not  consider  it  tenantable. 

The  Court,  Houston,  J.,  charged  the  jury,  that  the  plain- 
tiff having  received  eighty  dollars,  a  portion  of  the  rent, 
was  entitled  to  recover  the  balance  of  it  for  the  whole 
term  for  which  she  had  rented  the  premises  in  question  to 
the  defendant  with  interest  from  the  respective  dates  when 
it  became  due  and  payable  by  the  terms  of  the  lease,  which 
were  twenty  dollars  on  the  25th  day  of  June,  1868,  and 
sixty  dollars  every  three  months  thereafter  until  the  25th 
of  March,  1869,  unless  the  jury  should  be  satisfied  from 
the  evidence  that  the  defendant  had  in  the  meantime  been 
evicted  from  the  premises  by  the  plaintiff,  or  her  agent  or 
agents  acting  under  her  orders  for  that  purpose,  or  had 
surrendered  the  possession  of  the  house  to  her  by  her 
consent.  The  lease  and  the  possession  of  the  premises 
under  it  by  the  defendant  having  been  established,  it  was 
incumbent  upon  him  to  prove  that  he  had  been  .evicted, 
or  turned  out  of  the  possession  of  them  during  the  term, 
by  some  kind  of  direct  and  positive  evidence,  and  that  it 
was  done  by  her  or  by  some  one  or  more  persons  by  her 
authority  and  direction,  for  it  could  not  be  inferred,  or 
presumed  from  any  facts  or  circumstances,  which  had 
been  stated  in  the  evidence.  In  general,  an  eviction 
can  only  be  proved  by  an  actual  entry  of  the  land- 
lord with  what  is  implied  in  law  as  force,  upon  the 
possession  of  the  tenant  and  putting  him  against  his 
will  out  of  the  possession,  or  depriving  him  of  the 
use  and  occupation  of  the  premises,  when  the  eviction 
is  alleged  to  be  from  the  entire  premises,  or  of  such 
part   of  them,   when  a   partial  eviction  only   is  asserted; 
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although  it  has  been  held  in  one  case,  at  least,  that  there 
may  be  in  law  what  is  termed  a  constructive  eviction,  as 
where  the  landlord  rented  a  portion  of  his  house  to  a 
respectable  family,  retaining  the  other  portion  in  his  own 
possession,  and  afterward  received  visits  in  it  from  disrep- 
utable and  profligate  women  in  such  a  manner  and  who 
were  guilty  of  such  riotous  and  outrageous  disturbances, 
as  to  render  it  intolerable  for  a  decent  family,  to  reside  or 
remain  in  the  portion  rented  by  the  tenant,  and  who  for 
that  reason  left  the  premises,  it  was  held  to  be  equivalent 
to,  and  to  constitute  in  effect,  an  eviction  of  the  tenant 
under  such  circumstances,  and  that  it  was,  therefore,  a 
good  legal  defence  from  that  time  to  the  action  of  the 
landlord  for  rent.  But  there  must  be  an  actual  entry  and 
an  expulsion,  or  exclusion  by  the  landlord  of  the  tenant 
from  the  premises,  or  some  such  intolerable  annoyance 
and  disturbance  by  the  former  of  the  possession  of  the  lat- 
ter, as  would  deprive  him  of  the  beneficial  enjoyment  of 
them,  to  have  the  effect  in  law  to  suspend  or  extinguish 
the  landlord's  right  to  recover  the  rent.  But  the  fact  that 
the  house  was  advertised  for  sale  or  pent  by  the  plaintiff 
and  that  she  agreed  to  rent  it  to  another,  but  which  agree- 
ment failed,  and  that  she  had  the  key  of  it  and  was  in 
possession  of  it,  and  was  exercising  acts  of  ownership  over 
it  after  the  defendant  had  vacated  and  left  it,  but  before 
the  expiration  of  the  term  for  which  he  had  rented  it, 
would,  of  itself,  be  no  evidence  whatever  of  an  eviction  by 
her,  or  by  any  other  person. 

Nor  would  such  acts  be  sufficient  evidence  even,  to 
prove  a  surrender  of  the  premises  during  the  term  by  the 
defendant  to  the  plaintiff,  with  the  mutual  consent  or 
agree^ient  of  the  parties  either  express  or  implied.  It 
did  not  appear  in  the  evidence  for  what  reason,  nor  pre- 
cisely when,  the  defendant  left  them.  By  the  terms 
of  the  lease  the  right  was  reserved  to  the  plaintiff  to 
terminate  the  letting  at  any  time  during  the  term,  after 
having  given  thirty  days'  notice  of  her  desire  and  inten- 
tion to  do  so  to  the  defendant,  but  there  was  no  corres- 
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ponding  right  or  privilege  reserved  to  him  to  terminate 
the  letting  during  the  term  under  any  circumstances 
whatever.  And  there  was  no  evidence  of  any  notice  from 
her  to  him  to  leave  it,  and  without  more  direct  and  strong- 
er proof  than  had  been  produced,  that  he  in  fact  left  it 
with  her  consent,  the  jury  could  not  find  that  there  had 
been  even  a  surrender  of  the  premises  during  the  term  by 
the  mutual  consent  of  the  parties.  For  if  he  left  the  house 
without  her  consent,  the  subsequent  steps  taken  by  her, 
as  before  mentioned,  with  regard  to  it,  would  not  deprive 
her  of  her  right  to  sue  for  and  recover  whatever  balance 
of  the  rent  might  be  due  to  her  under  the  lease  for  the 
residue  of  the  term  up  to  the  25th  of  March,  1869,  after 
deducting  the  payment,  or  payments  made  by  him  on 
account  of  it.  If,  however,  there  had  been  an  eviction, 
or  any  evidence  of  it  produced  in  the  case,  then  the 
defendant  would  have  been  discharged  in  law  from  his 
liability  under  the  lease  to  pay  any  rent  for  the  demised 
premises  from  and  after  the  time  of  such  eviction;  but  in 
that  case  the  plaintiff  would  have  been  entitled  to  recov- 
er any  balance  of  rent,  if  any,  that  might  have  been  due 
up  to  the  time  of  the  eviction,  after  deducting  the  pay- 
ment already  received  by  her  on  account  of  it. 
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George  Wiest,  Complainant  below,  Appellant,  v.  Ran- 
dall B.  Garman,  Alexander  McConaughy  and  James 
B.  RiGGS,  Defendants  below.  Respondents. 

After  the  parties  to  a  contract  for  the  sale  of  lands  have  gone  so  far  as  to 
execute  the  contract  by  conveyance  of  title,  the  transfer  of  possession 
and  the  payment  or  securing  of  the  purchase  money,  the  Court  of 
Chancery  will  not  unravel  the  transaction  merely  to  relieve  against  the 
hardship,  or  even  great  injustice  of  an  unequal  bargain.  A  contract 
executed  will  be  set  aside  only  where  either  there  has  been  mistake 
materially  affecting  the  subject  matter  of  it,  and  with  respect  to  which 
the  contract  cannot  be  reformed,  or  where  the  contract  has  been  pro- 
cured by  fraud,  in  some  of  its  forms  of  misrepresentation,  circumven- 
tion, or  undue  influence. 

But  misrepresentations  made  by  the  vendor  to  the  purchaser  of  a  farm  at 
an  exorbitant  price  as  to  the  value  of  the  crops  produced  and  the  cost 
of  improvements  made  on  it  the  preceding  year,  at  the  time  of  selling 
it  to  him,  even  if  they  form  a  material  inducement  on  the  part  of  the 
purchaser  to  buy  it,  will  not  be  ground  for  a  decree  rescinding  the  sale. 

With  reference  to  the  effect  of  fraudulent  misrepresentations  by  a  vendor 
touching  the  property  sold,  there  is  a  material  distinction  in  a  court  of 
equity,  whether  the  bill  is  for  the  specific  performance  of  a  contract  yet 
unexecuted,  or  it  is  a  bill  to  rescind  a  contract  which  has  been  executed. 
It  is  in  this  last  class  of  cases'  that  courts  of  equity  so  stringently  apply 
the  maxim  caveat  emptor,  a  hard,  ^tern  maxim,  but  one  founded  both 
on  justice  and  policy. 
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Although  for  mere  inadequacy  of  consideration  without  other  circumstan- 
ces, a  contract  executed  will  not  be  rescinded,  yet  an  unconscionable 
bargain  made  with  a  person  of  such  weak  understanding  as  to  be  inca- 
pable of  self -protection,  though  not  an  idot  or  lunatic,  raises  a  pre- 
sumption that  it  was  procured  through  some  fraud,  or  undue  influence; 
and  on  this  ground  equity  will  relieve  such  a  person  against  a  transac- 
tion which  it  would  not,  if  it  had  been  made  with  one  of  ordinary  capac- 
ity. However  the  court  interferes  in  this  class  of  cases  with  great  cau- 
tion, and  only  where  the  mental  weakness  to  such  a  degree  as  disables 
the  party  for  self  protection  is  clearly  made  out  in  the  proof. 

In  all  the  cases  in  which  the  question  of  fraud,  undue  influence,  or  inca- 
pacity is  raised,  inadequacy  of  consideration  is  a  material  element; 
that  is,  by  it  proof  on  these  points  which  otherwise  would  be  doubtful, 
may  be  rendered  decisive.  In  a  case  where  the  capacity  of  a  party  to 
bargain  is  left  in  doubt,  the  very  exorbitancy  of  the  bargain  may  con- 
vince the  court  that  the  party  must  have  been  unfit  to  transact  business 
and  have  become  the  dupe  of  some  imposition.  But  to  have  this  effect 
the  inadequacy  must  be  gross,  and  such  as  to  shock  the  conscience  and 
confound  the  judgment  of  any  man  of  common  sense.  In  all  the  cases 
in  which  inadequacy  of  price  or  value,  has  been  treated  as  a  material 
consideration,  it  has  been  of  this  gross  character;  and  the  inequality 
has  not  been  less  than  half  the  value. 

Appeal  from  the  decree  of  the  Chancellor  sitting  in  and 
for  Kent  County,  dismissing  the  bill  of  complaint  in  the 
court  below,  before  Gilpin,  C.  J.,  Wootten,  Houston  and 
Wales,  Associate  Judges. 

The  bill  of  the  complainant,  George  Wiest,  stated  that 
prior  to  the  month  of  August,  1868,  he  was  a  citizen  of 
the  State  of  Pennsylvania,  and  had  been  engaged  nearly 
all  his  life  in  farming  in  Snyder  County  in  that  State; 
that  he  had  seen  but  little  of  the  country  beyond  it,  and 
had  no  experience  in  business,  except  what  pertained  to 
the  daily  and  ordinary  transactions  of  life;  was  of  German 
extraction,  and  generally  spoke  that  language,  and  the 
English  but  rarely  and  imperfectly;  that  he  never  was  a 
good  judge  of  the  value  of  real  estate  anywhere,  and  that 
at  the  time  of  the  transactions  hereafter  stated,  he  had  no 
knowledge  whatever  of  the  value  of  real  property  in  this 
State,  except  only  what  he  received  from  others,  and  that 
he  was  credulous  and  much  inclined  readily  to  credit  and 
implicitly  rely  upon  the  statements  and  representations  of 
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other  parties  in  such  matters  without  hesitation  or  suspi- 
cion. 

That  about  the  time  before  mentioned  two  of  the  defend- 
ants, Alexander  McConaughy  and  James  B.  Riggs,  whose 
business  was  that  of  general  agents  for  the  sale  of  real 
estate,  and  who  resided  in  the  town  of  Clayton  in  said 
county  in  this  State,  addressed  to  him  at  his  residence  in 
Pennsylvania,  a  printed  circular  together  with  a  written 
letter  containing  a  ver^^  favorable  and  flattering  description 
of  a  certain  farm  which  they  had  in  hand  for  sale  near 
there,  and  inviting  him  to  visit  them  and  take  a  look  at  it 
and  to  buy  it  if  he  liked  it,  particularly  stating  as  one  of 
the  inducements,  that  the  owner  has  the  year  before  made 
over  four  thousand  dollars  from  the  products  of  it,  and 
that  it  was  the  best  and  cheapest  farm  they  had  for  sale. 
That  relying  upon  the  truth  and  honesty  of  their  repre- 
sentations, he  soon  after  visited  them  and  was  immediately 
conducted  by  them  to  the  farm  and  house  of  Randall  B. 
Garman,  the  other  defendant,  who  then  owned  it  and  lived 
upon  it.  That  the  latter  took  him  over  the  farm  to  view 
it,  giving  him  all  the  while  as  they  proceeded,  the  most 
encouraging  and  flattering  accounts  of  its  value  and  pro- 
ductiveness, and  repeated  particularly  the  statement  before 
mentioned,  that  he  had  made  four  thousand  dollars  off  it 
the  year  before;  and  when  asked  expressly  by  him,  if  he 
had  made  that  much  from  it  the  preceding  year,  he  emphat- 
ically reiterated  the  assertion  without  any  qualification 
whatever.  The  complainant  then  inquired  the  price  he 
asked  for  it,  to  which  he  replied  that  he  would  not  take 
less  than  twenty-two  thousand  dollars  for  it — that  was  his 
lowest  price,  the  other  two  defendants  who  were  present 
at  the  same  time  affirming  that  it  was  the  cheapest  farm 
they  had  for  sale;  and  that  Garman  on  the  same  occasion 
informed  him  that  he  had  expended  five  thousand  dollars 
in  improvements  upon  it,  and  his  only  reason  for  selling 
was  that  he  was  tired  of  farming.  That  relying  upon  the 
statements  and  representations  so  made  to  him,  he  agreed 
to  buy  it  at  the  price  stated,  and  paid  him  thereon  at  the 
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time  as  earnest  money  to  bind  the  bargain,  one  thousand 
doHars. 

That  after  his  return  to  his  home  in  Pennsylvania  he 
received  a  letter  from  the  other  two  defendants,  addressed 
to  him  as  "Dear  Friend,"  warning  him  against  meddle- 
some persons  who  they  found  would  try  to  dissatisfy  him 
with  his  bargain.  That  it  was  whispered  about  that  such 
persons  were  writing  to  him  to  throw  it  up,  and  which  he 
had  a  right  then  to  do  under  the  stipulations  of  the  con- 
tract, on  account  of  the  excessive  price  he  was  to  pay  for  it; 
and  also  that  Garman  might  have  got  twenty-five  thousand 
dollars  for  it  a  short  time  after  he  had  agreed  to  buy  it, 
but  the  latter  would  not  fly  from  his  bargain.  That  he 
believed  the  same  was  concocted  and  written  by  all  of  the 
defendants  for  the  purpose  of  forestalling  his  judgment 
against  any  friendly  advice  that  might  be  given  him  on 
the  subject,  as  the  defendants  well  knew  that  the  price 
which  he  had  agreed  to  pay  for  it,  was  exorbitant  and  far 
greater  than  it  was  actually  worth,  and  if  he  should  dis- 
cover its  true  value,  and  the  imposition  which  had  been 
practiced  upon  him,  he  would  immediately  renounce  the 
bargain  and  take  the  proper  measures  to  rescind  the  con- 
tract. That  he  removed  to  the  farm  in  August,  1868,  and 
on  the  seventh  of  that  month  took  a  deed  for  it  from  him, 
paying  him  at  that  time  seven  thousand  dollars  in  addi- 
tion to  the  one  thousand  before  paid  him  upon  it,  and 
made  and  executed  to  him  a  bond  and  mortgage  on  it  to 
secure  the  deferred  payments  of  the  purchase  money, 
which  amounted  in  the  aggergate  to  fourteen  thousand 
dollars  payable  as  follows:  four  thousand  on  the  1st  of 
April  1869,  one  thousand  on  the  1st  of  January,  1870, 
and  one  thousand  on  the  first  day  of  January  in  each  year 
thereafter  with  the  accruing  interest  with  the  condition 
incorporated  in  the  bond  and  mortgage  that  if  default 
should  be  made  for  sixty  days  in  the  payment  of  any  instal- 
ment, the  whole  balance  then  unpaid  should  become  due 
and  payable  forthwith,  and  the  defendant  might  proceed 
by  due  process  of  law  to  collect  it.     But  that  no  such  con- 
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dition  was  in  the  original  contract,  and  v/as  no  part  of  it, 
but  was  inserted  at  the  instance  of  the  defendant  and  in 
fraud  of  the  agreement.  That  as  soon  as  he  discovered  it, 
he  enquired  what  it  meant,  and  objected  to  it,  but  the 
defendant  said  it  was  only  a  matter  of  form,  and  that  he 
did  not  mean  to  take  any  advantage  of  it,  and  if  he  should 
not  have  the  money  when  any  of  the  payments  became 
due,  they  (meaning  himself  and  this  complainant)  could 
get  the  money  of  the  Bank  of  Smyrna  to  meet  it,  in  con- 
sequence of  which  assurances  and  profession  of  friendship 
and  kindness  on  his  part,  and  especially  upon  his  assurance 
that  he  would  take  no  advantage  of  that  condition,  he  exe- 
cuted the  bond  and  mortgage  as  so  drawn. 

But  not  being  prepared  to  pay  the  instalment  of  four 
thousand  dollars  with  interest  when  it  became  due  on  the 
1st  day  of  April  1869,  the  defendant  on  the  26th  day  of 
the  same  month  caused  an  execution  to  be  issued  to  the 
sheriff  of  the  county  on  the  judgment  entered  upon  the 
bond,  and  afterward  a  writ  of  scire  facias  on  the  mortgage 
to  foreclose  it,  returnable  to  the  October  Term  of  the 
Superior  Court  in  that  year;  and  that  under  the  coercion 
of  the  execution,  and  to  prevent  the  threatened  sale  of  his 
personal  property  on  which  it  had  been  levied,  and  in 
ignorance  of  certain  material  facts  hereafter  to  be  stated, 
he  paid  in  the  month  of  August  in  that  year,  four  hun- 
dred and  fifty  dollars  to  him,  making  in  all,  eight  thou- 
sand four  hundred  and  fifty  dollars,  which  he  had  paid  him 
of  the  purchase  money,  the  balance  of  which  was  thirteen 
thousand  five  hundred  and  fifty  dollars  with  interest 
upon  it,  and  that  it  was  after  the  last  payment  made  of 
four  hundred  and  fifty  dollars,  the  defendant  caused  the 
writ  of  scire  facias  to  be  issued  on  the  mortgage  with 
the  view  and  for  the  purpose,  as  he  believed,  of  regain- 
ing the  possession  of  the  farm  and  the  legal  title  to  it, 
and  so  to  defraud  him  out  of  the  money  he  had  thus 
paid  on  it,  inasmuch  as  it  was  not  worth  and  would 
not  sell  for  more  than  the  balance  of  the  purchase 
money     remaining     unpaid     upon     it.        That     since    his 
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removal    to    this    State    and    within    the    present    year, 
he  had  learned  that  the   price  which  he  had   agreed   to 
pay  for  it  was  excessive  and  exorbitant,  and  that  at  the 
time  when  he  purchased  it,  the  farm  was  not  worth  more 
than  fifteen  thousand  dollars,  and  has  not  been  since,  and 
would  not  now  sell  for  more  than  that  sum,   if  sold  on 
time,  nor  near  so  much  as  that,  if  sold  for  cash.    That  the 
defendant  had  not  made  on  it  the  year  before,  as  he  had 
falsely  stated  to  him,  four  thousand  dollars,  nor  even  three 
thousand  dollars,  nor  had  he  expended  five  thousand  dol- 
lars in  improvements  upon  it,  as  he  had  also  falsely  repre- 
sented to  him,  or  even,  one-half  of  that  amount,  and  that 
he  never  was  offered    twenty-five  thousand  dollars  for  it 
after  he  had  bargained  to  sell  it  to  him,  and  the  said  letter 
so  informing  him  was  false  and  a  trick  and  a  deceit  of  the 
defendants  to  induce  him  to  believe  that  he  was  obtaining 
a  good  and  advantageous  bargain  in  the  purchase  of  it,  and 
to  close  his  ears  against  any  suggestions  from  others  to  the 
contrary,  which  they  apprehended  might  be  made  to  him, 
and  that  they  would  be  thereby  prevented  from  selling  it 
to  him   at   such   an  exorbitant   and  unconscionable  price. 
That  he  had  in  vain  formally  applied  to  him  and  besought 
him  before  filing  the  bill,  to  avoid  litigation,  and  as  an  act 
of  mere  justice  to  him  under  the  circumstances,  to  make 
some  abatement  and  reduction  in  the  price  agreed  to  be 
paid  for  the  farm,  but  which  he  had  refused  to  do,  and  had 
proposed  to  him  to  take  the  farm  back  and  refund  to  him 
$5500,  of  the  purchase  money  already  paid,  and  he  would 
cheerfully  lose  IjtiSOOO  on  it;    but  which  offer  he  had  like- 
wise refused.     That  by  the  original  contract  of  sale  the 
defendant  covenanted  to  give  him  a  deed  of  general  war- 
ranty for  the  farm  with  the  usual  full  covenants,  and  free 
of  all  incumbrances;    but  he  had  within  a  few  days  dis- 
covered for  the  first  time,  that  the  deed  executed  by  him 
contained  neither  a  general  or  special  warranty,   and  no 
covenants  whatever;    and  that  there  were  at  the  time  of 
the  delivery  of  it,  and  still  were,  liens  against  the  farm  on 
the  records  of  the  Superior  Court  in  and  for  the  county, 
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discovered  on  a  partial  examination,  to  the  amount  of  over 
eleven  hundred  dollars.  And  that  by  the  contract  of  sale 
it  was  also  agreed  that  the  complainant  was  to  have  the 
landlord's  share  of  the  crops  then  growing  upon  the  farm, 
but  before  he  had  left  it  and  he,  the  complainant,  had 
moved  on  it,  he  had  carried  off  a  part  of  said  share  of  the 
crops,  and  appropriated  them  to  his  own  use  without  the 
knowledge  and  consent  of  the  complainant. 

The  prayer  of  the  bill  was  that  the  sale  might  be  entirely 
rescinded,  and  the  portion  of  the  purchase  money  paid  by 
the  complainant  might  be  refunded  to  him,  on  his  recon- 
veying  the  farm  to  the  defendant ;  for  an  injunction  against 
further  proceedings  on  the  judgment  and  mortgage,  and 
the  scire  facias  and  execution  thereon,  and  for  a  preliminary 
injunction  to  issue  forthwith  to  stay  proceedings  in  the 
meanwhile,  and  for  general  relief. 

The  defendants  in  their  answers  stated  that  neither  of 
them  had  any  acquaintance  with,  or  knowledge  of  the 
complainant,  until  his  first  visit  to  Clayton  early  in  the 
spring  of  the  year  of  1868,  for  the  purpose  of  purchasing 
a  farm  in  the  State,  although  he  had  prior  to  that  occa- 
sion been  as  far  down  as  Camden  for  the  same  purpose, 
and  had  contracted  for  one  in  that  vicinity,  but  which  the 
owner  had  afterward  declined  to  sell,  and  that  he  was  then 
on  his  way  to  that  section  again  when  by  a  mistake  of  his, 
he  was  left  by  the  train  of  cars  in  which  he  was  travelling 
at  Clayton,  where  Riggs,  one  of  the  defendants,  first  became 
acquainted  with  him,  and  who  afterward  introduced  him, 
first  to  his  partner  in  their  business  as  real  estate  agents, 
McConaughy,  and  several  months  later  to  Garman,  the 
other  defendant.  That  they  believed  from  what  he  had 
told  them  that  he  was  of  German  extraction,  but  that  he 
spoke  the  English  language  so  well  that  no  one  could 
have  supposed  that  he  could  speak  any  other.  He  then 
informed  Riggs  of  the  object  of  his  visit,  and  on  his 
expressing  a  desire  to  see  some  of  the  farms  for  sale  in 
that  vicinity,  and  at  his  own  request  the  latter  took  him 
out  to  see  several  of  them,  but  not  the  one  in  question,  as 
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it  had  not  up  to  that  time  been  offered  for  sale,  all  of 
which  he  observed  with  care  and  attention,  but  none  of 
which  suited  him;  and  that  during  the  ride  he  said  to 
Riggs  that  he  had  been  a  farmer  and  dealing  in  land  ever 
since  he  had  been  in  business  for  himself,  and  when  he 
looked  at  a  piece  of  land,  he  could  tell  what  it  would  do 
better  than  any  one  could  tell  him,  and  that  he  would 
depend  on  his  own  judgment  in  that  respect,  or  words  to 
that  effect.  That  in  viewing  all  the  farms  then  shown  to 
him  he  manifested  more  than  ordinary  care,  prudence  and 
judgment  in  observing  the  good  and  bad  qualities  of  them, 
and  was  not  credulous,  but  seemed  to  rely  on  nothing  that 
was  said  to  him,  unless  it  was  confirmed  by  his  own  obser- 
vation and  judgment  after  an  examination  of  the  premises 
concerning  which  any  representations  had  been  made  to 
him. 

That  he  again  visited  Clayton  some  weeks  later,  and 
was  taken  around  a  second  time  by  the  said  defendant  to 
see  other  farms  in  the  vicinity  as  before,  but  still  finding 
none  to  suit  him,  he  told  him  and  his  partner  the  kind  of 
a  farm  he  would  like  to  buy.  and  before  leaving  a  second 
time  for  his  home  in  Pennsylvania,  particularly  requested 
them,  if  they  should  afterward  have  such  a  farm  for  sale, 
that  they  would  write  to  him  and  let  him  know  it;  and  it 
was  after  his  second  visit,  and  shortly  before  the  first  of 
June  1868,  that  the  farm  in  question  was  put  in  their  hands 
for  sale  by  Garman,  the  other  defendant,  when  they  wrote 
to  him,  on  or  about  the  first  of  that  month,  a  letter  describ- 
ing it  and  inviting  him  to  come  and  see  it,  and  at  the  same 
time  sent  him  one  of  their  printed  general  circulars,  and 
which  letter  they  supposed  to  be  the  same  that  was  first 
referred  to  in  the  bill  of  complaint,  for  they  had  retained 
no  copy  of  it  and  had  not  seen  it  since  it  was  mailed  to 
him;  but  it  was  written  and  sent  to  him  without  the 
request,  and  without  any  knowledge  whatever  of  it  on  the 
part  of  Garman,  the  owner  of  the  farm,  and  solely  because 
of  his  own  request,  as  before  stated,  and  their  own  suppo- 
sition that  it  might  suit  him.     The  statement  contained  in 
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it  that  the  farm  had  yielded  in  products  the  preceding  year 
as  much  as  four  thousand  dollars  in  value  at  the  prices  then 
prevailing,  from  the  information  which  they  had  in  regard 
CO  them,  they  believed  to  be  true  when  they  wrote  the  let- 
ter, and  they  believed  so  still;  and  no  false  or  fraudulent 
representations  were  made  by  them,  or  intended  to  be 
made  by  them  in  it.  That  in  a  short  time  after  it  was  written 
the  complainant  again  visited  Clayton,  and  soon  after  his 
arrival  there  by  his  own  request  he  was  taken  out  by  them 
to  see  the  farm  for  himself,  and  where  he  for  the  first  time 
met  Garman,  and  was  introduced  to  him,  and  where  he 
spent  two  or  three  hours  in  walking  over  and  viewing  it 
with  particular  attention  and  observation  in  company  with 
all  of  the  defendants.  The  corn  was  then  knee  high,  and 
there  was  wheat  and  clover  growing  on  it.  He  said  the 
soil  was  good,  and  Garman  then  stated  to  him  that  the 
products  of  the  farm  the  previous  year  were  worth  four 
thousand  dollars,  and  also  that  he  had  expended  in  all 
between  four  and  five  thousand  dollars  in  improvements 
upon  it;  and  when  asked  by  the  complainant  after  he 
had  completed  his  examination  of  it,  what  he  would  take 
for  the  farm,  he  replied  to  him  that  he  would  take 
twenty-three  thousand  dollars  for  it,  but  in  response 
to  which  the  complainant  made  no  further  remark, 
until  he  and  the  other  two  defendants  were  about  leav- 
ing it  to  return  to  Clayton,  when  he  said  to  him  that 
if  he  would  take  twenty-two  thousand  dollars  for  the 
farm,  meet  him  at  Clayton  when  he  came  back  from 
Camden,  and  he  would  take  it,  or  words  to  that  effect. 
The  other  defendants  had  said  to  the  complainant  that 
they  considered  it  at  the  time  the  best  and  cheapest  farm 
they  had  for  sale,  and  considering  the  improvements  which 
had  been  made  upon  it,  and  its  location  so  near  the  rail- 
road station  at  Clayton,  and  the  price  of  produce  at  that 
time,  they  then  believed  and  still  believed  it  was  so.  On 
his  return  from  Camden  to  Clayton  a  few  days  afterward, 
Garman  was  not  there,  and  he  thereupon  requested 
McConaughy,   one  of  the  defendants,   to  ride  out  to  the 
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farm  and  bring  him  into  Clayton  which  he  did  in  accord- 
ance with  his  request,  when  an  agreement  for  the  sale  of 
it  was  entered  into  and  executed  by  him  and  the  complain- 
ant in  the  office  of  the  other  defendants.  That  a  letter 
was  afterward  written  by  the  latter  to  the  complainant 
about  the  thirtieth  day  of  July  1868,  informing  him  that 
Garman  could  have  got  twenty-five  thousand  dollars  for 
the  farm,  if  he  had  not  sold  it  to  him.  It  was  not  written 
however,  at  the  instance  or  suggestion  of  Garman,  or  with 
any  privity  or  knowledge  of  it  whatever  on  his  part,  but 
in  compliance  with  another  request  made  by  him  before 
leaving  again  for  his  home  on  the  occasion  last  mentioned, 
that  they  would  keep  him  advised  of  any  thing  occurring 
in  the  neighborhood.  They  had  retained,  however,  no 
copy  of  the  letter,  and  could  only  speak  from  imperfect 
recollection  of  its  contents;  and  in  their  belief  the  farm 
was  worth  at  that  time  the  price  he  had  agreed  to  pay 
for  it. 

In  addition  to  the  foregoing,  Carman's  answer  stated 
positively  that  the  crops  of  the  farm  the  preceding  year 
were  worth  in  the  aggregate  four  thousand  dollars,  at 
least,  and  that  he  had  expended  from  time  to  time  in  lime 
and  fertilizers,  in  draining,  planting  hedges,  apple,  peach 
and  pear  trees,  erecting  buildings,  fences  and  otherwise, 
between  four  and  five  thousand  dollars;  and  that  he 
would  not  have  sold  it  at  the  time  to  any  other  person  for 
less  than  the  price  the  complainant  agreed  to  pay  for  it, 
as  he  considered  and  believed  it  to  be  worth  that  much 
money.  That  the  complainant  had  frequently  expressed 
his  entire  satisfaction  with  the  purchase  and  the  price  he 
was  to  pay  for  it,  before  and  since  he  had  taken  possession 
of  the  farm,  and  was  never  heard  to  complain  of  it,  or  to 
express  any  other  opinion  in  regard  to  it,  until  he  made 
default  in  the  payment  of  the  first  instalment  of  the  pur- 
chase money  secured  by  his  judgment  bond  and  mortgage 
upon  it.  That  on  the  same  day  on  which  he  executed  and 
delivered  the  bond  and  mortgage  to  secure  the  deferred 
payments  of  the  balance  of  the  purchase  money,  amount- 
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ing  to  fourteen  thousand  dollars,  he  also  executed  and 
delivered  to  him  his  judgment  bond  for  one  thousand  dol- 
lars, which  he  had  agreed  to  pay  him  for  his  interest  in 
the  crops  then  growing  on  the  farm,  for  the  year  1868,  he 
having  entered  into  possession  of  it  under  his  purchase  of 
it  in  the  month  of  August  preceding,  and  which  was  not 
collateral  to,  but  was  wholly  independent  of  the  mortgage 
for  the  balance  of  the  purchase  money  to  be  paid  for  the 
farm.  That  there  was  no  specific  provision  in  the  agree- 
ment of  sale  that  the  bond  and  mortgage  for  the  deferred 
payments  of  the  balance  of  the  purchase  money  should 
contain  the  condition  referred  and  objected  to  in  the  bill 
of  complaint,  to  the  effect  that  a  default  in  the  payment  of 
any  instalment  should  work  as  entire  forfeiture  of  the 
bond  and  mortgage,  but  that  he  was  fully  apprised  and 
advised  of  such  condition,  and  of  the  operation  and  effect 
of  it  by  the  counsel  for  Garman,  who  prepared  and  drew 
the  instruments,  several  hours  before  he  executed  and 
delivered  them,  on  his  own  special  inquiry  in  regard  to  the 
matter;  and  that  the  defendant  never  said  to  the  com.plain- 
ant  that  such  a  provision  or  condition  was  only  inserted 
in  them  as  a  matter  of  form,  or  promised  him,  if  at  any 
time  he  should  make  such  default,  that  he  the  defendant, 
would  not  take  any  advantage  of  it,  or  that  he  would  join 
with  him  in  borrowing  money  out  of  "bank  to  meet  it;  but 
that  he  had,  on  the  contrary,  from  the  first,  informed  him 
that  he  would  want  and  would  expect  the  money  when, 
and  as  it  became  due  and  payable;  and  although  the  deed 
from  him  to  the  complainant  for  the  farm  was  not  in  con- 
formity to  the  stipulations  of  the  contract  of  sale  in  respect 
to  general  warranty  and  full  covenants  as  alleged  in  the 
bill  of  complaint,  nevertheless  after  the  deed  had  been  read 
to  the  complainant  at  the  same  time  his  bond  and  mort- 
gage to  the  defendant  was  read  to  him,  and  by  the  same 
counsel,  the  complainant  particularly  inquired  of  him  if 
the  deed  was  in  accordance  with  the  usual  form  of  deeds 
made  for  lands  in  this  State,  and  was  informed  by  him  that 
it  was,  when  he  expressed  himself  satisfied  with  it,   and 
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several  hours  afterward  received  and  accepted  it  without 
any  objection  to  it  on  that,  or  any  other  ground.  That 
the  execution  issued  on  the  twenty-sixth  day  of  April 
1869,  on  the  judgment  entered  on  the  bond  for  an  instal- 
ment of  interest  due  upon  it  on  the  first  day  of  January 
in  that  year,  and  an  instalment  of  interest  and  principal 
(the  principal  thereof  being  four  thousand  dollars)  due 
April  1st,  1869,  referred  to  in  the  bill  of  complaint,  was 
issued  at  the  instance  and  request  and  on  the  special  appli- 
cation of  the  complainant  himself,  made  to  the  defendant 
to  anticipate  the  levy  of  another  execution  upon  his  goods 
which  he  was  apprehending  would  soon  be  issued  on  a 
judgment  then  about  to  be  recovered  against  him  by  the 
firm  of  Stehman,  Clarkson  &  Co.  of  the  State  of  Pennsyl- 
vania, in  the  Superior  Court,  of  this  county,  on  a  prom- 
issory note  of  his  held  by  them,  and  as  that  was  the  pur- 
pose for  which  it  was  issued,  it  was  stayed  as  soon  as  it  was 
levied  on  his  goods  by  the  order  of  the  defendant  pursuant 
to  his  agreement  with  the  complainant  in  regard  to  it, 
and  was  so  returned  by  the  sheriff.  And  that  in  fact  only 
one  incumbrance,  to  the  amount  of  one  thousand  dollars 
and  interest  and  costs,  existed  and  rested  on  the  farm  at 
the  time  of  the  sale  of  it,  and  that  was  made  known  to 
the  complainant  by  the  defendant  before  the  deed  was 
executed  and  delivered  to  him,  but  which  was  not  then 
due,  and  against  which,  by  an  arrangement  between  them 
(and  particularly  stated  in  the  answer)  had  been  amply 
secured  to  his  entire  satisfaction.  The  answer  admitted 
that  the  complainant  had  applied  to  him  to  take  the  farm 
back,  and  to  refund  the  money  already  paid  on  it,  less 
two,  instead  of  three  thousand  dollars,  and  that  the 
defendant  had  refused  to  accede  to  the  proposition.  It 
also  admitted  the  suing  out  of  the  scire  facias  on  the  mort- 
gage as  alleged  in  the  bill  of  complaint,  but  denied  that 
it  was  his  design  or  desire  to  force  the  farm  to  a  sale  at  a 
sacrifice,  or  to  buy  it  and  become  again  the  owner  of  it. 

The  evidence  in  the  case  will  sufficiently  appear  in  the 
statement  of  it  in  the  opinion  of  the  Chancellor  delivered 
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in  his  Court,  dissolving  the  injunction,  and  dismissing  the 
bill,  so  far  as  it  prayed  for  relief  by  the  rescinding  of  the 
sale. 

Wales,  J.,  in  the  absence  of  Bates,  Chancellor,  and  by 
his  request,  read  his  opinion  delivered  in  the  case  in  the 
court  below : 

It  is  a  rule  well  settled  that  after  the  parties  to  a 
contract  for  the  sale  of  lands  have  gone  so 'far  as  to  execute 
the  contract  by  the  conveyance  of  title,  the  transfer  of  pos- 
session and  the  payment  or  securing  of  the  purchase  money, 
this  court  will  not  unravel  the  transaction  merely  to  relieve 
against  the  hardship,  or,  even,  great  injustice  of  an  unequal 
bargain.  A  contract  executed  will  be  set  aside  only  where 
either,  1st,  there  has  been  a  mistake  materially  affecting  the 
subject  matter  of  it,  and  with  respect  to  which  the  con- 
tract cannot  be  reformed;  or,  2d,  where  the  contract  has 
been  procured  by  fraud  in  some  of  its  forms  of  misrepre- 
sentation, circumvention,  or  undue  influence. 

The  present  case  goes  upon  the  ground  of  fraud.  It  is 
alleged  that  this  was  an  exorbitant  bargain  procured 
through  fraudulent  misrepresentations  and  arts  practiced 
by  Garman  and  the  other  defendants  in  concert  upon  a 
weak  and  credulous  purchaser  mentally  incapable  of  pro- 
tecting himself.  Such  is  in  substance  the  case  made  by 
the  bill.  This  charge  of  fraud  was,  in  the  argument  for 
complainant,  sought  to  be  maintained  upon  two  general 
grounds.  Each  of  them  has  received  a  distinct  and  care- 
ful consideration.  The  first  of  these  grounds  is  the 
alleged  gross  and  fraudulent  misrepresentations  by  Gar- 
man  as  to  the  value  of  the  improvements  made  upon  the 
farm,  and  the  income  received  from  it  for  the  year  1867. 
The  allegation  on  this  point  is,  that  pending  the  negotia- 
tion in  June  1868,  and  while  the  farm  was  under  examina- 
tion by  the  complainant,  Garman  as  an  inducement  to  the 
purchase,  represented  1st,  that  he  had  put  upon  the 
farm  improvements  "to  the  amount  and  value  of  $5000"; 
and  2d,  that  "he  had  made  $4000  off  it  the  year  before." 
The  bill  then  denies  that  Garman  had  made  improvements 
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to  more  than  one  half  the  amount  of  $5000.  It  also  denies 
that  he  had  made  off  the  farm  $4000,  or  even  ;$3000. 

The  first  step  in  the  investigation  of  this  charge  should 
be  to  ascertain  precisely  what  were  the  representations 
which,  according  to  the  record,  Garman  must  be  taken  to 
have  made.  Let  it  be  here  observed  that  no  person  other 
than  the  parties  to  this  bill,  viz.:  the  complainant,  Garman, 
McConaughy  and  Riggs,  were  present  during  the  negotia- 
tion in  the  course  of  which  the  statements  by  Garman  as 
to  improvements  and  income  are  alleged  to  have  been 
made;  nor  is  there  proved  any  admission  on  the  part  of 
either  of  the  defendants  as  to  what  transpired  during  that 
interview.  The  whole  transaction  rests  in  the  bosoms  of 
these  parties,  and  we  have  in  the  cause  no  disclosure 
touching  any  representations  made  by  Garman,  except  the 
allegations  of  the  complainant  in  his  bill,  and  Garman's 
counter-statement  in  his  answer.  McConaughy  and  Riggs 
in  their  answers  are  silent  on  this  point.  Garman's  answer 
not  being  made  to  interrogatories  filed  with  the  bill  is  not, 
under  the  recently  adopted  rules  of  court,  evidence  in  his 
favor;  yet  it  may  be  used  by  the  complainant  against  him 
as  an  admission  in  the  cause  so  far  as  it  may  go  to  support 
the  complainant's  allegation;  and  it  is  only  by  using  Gar- 
man's answer  on  this  point  as  an  admission  that  the  com- 
plainant can  draw  from  the  record  any  proof  whatever  as 
to  the  representations  made  by  Garman  during  the  nego- 
tiation. It  is  hardly  necessary  to  add,  that  Garman's 
statement,  if  used  as  an  admission  and  is  uncontradicted 
by  evidence,  must  be  accepted  as  it  is  made. 

This  result  obliges  the  Court  to  one  of  two  alternatives, 
that  is,  either  to  dismiss  from  consideration,  as  wholly 
unproved,  the  alleged  false  representations  touching  the 
improvements  and  income  of  the  farm,  or  to  consider  this 
allegation  of  the  bill  upon  the  assumption  that  the  repre- 
sentations made  were  such  as  Garman's  answer  states 
them  to  have  been.  This  leads  directly  to  what  is  the 
only  admissible  inquiry  under  this  branch  of  the  case,  viz.; 
how  far  the  evidence  as  to  the  value  of  the  improvements 
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and  the  amount  of  income  supports  the  representations 
which  Garman  admits  chat  he  made  on  these  points.  And 
first,  as  to  the  improvements.  Garman  admits  his  having 
stated  to  the  complainant  that  improvements  had  been 
made  "to  the  value  of  between  $4000  and  $5000."  To 
what  extent  then  were  improvements  made  in  1867?  The 
testimony  at  large  shows  that  fruit  trees  were  set  out,  new 
fences  set  and  the  old  repaired,  lime  extensively  spread 
and  other  fertilizers  used,  that  there  was  ditching  and 
underdraining,  a  new  carriage  house  and  stable  built,  the 
dwelling  house  repaired  and  the  grounds  improved.  The 
fact  that  these  improvements  were  made  is  not  disputed. 
It  is  their  amount  and  value  that  is  in  controversy,  and 
about  which  we  proceed  to  inquire.  Let  us  premise  the 
inquiry  by  a  very  material  and  obvious  consideration.  It 
is  that  for  the  purposes  of  this  cause  the  amount  and  value 
of  tliese  improvements  need  not  be  so  exactly  ascertained, 
as  would  be  necessary  in  an  action  to  recover  their  cost; 
but  rather  the  question  is,  whether  Garman's  representa- 
tions were  so  wide  of  the  truth  as  not  to  be  accounted  for 
by  the  usual  disposition  to  over-estimate  the  value  of  one's 
own  property,  especially  the  value  of  improvements 
attempted  upon  any  considerable  scale,  a  disposition  stim- 
ulated, it  may  be,  to  some  exaggeration  by  the  effort  to 
drive  a  good  bargain;  in  other  words,  whether  there 
were  over-statements  so  gross  as  to  be  attributable  only  to 
a  fraudulent  design  to  cheat  and  over-reach.  I  am  not 
able  upon  the  proof  to  reach  this  conclusion.  After  col- 
lating the  testimony  of  all  the  witnesses  as  to  the  several 
items  of  improvement  and  calculating  their  cost,  it  does 
appear  that  their  total  cost  could  not  have  fallen  much,  if 
any,  short  of  $4000.  If  this  be  so,  then  a  statement  by 
the  vendor  made  in  driving  a  bargain,  to  the  effect  that 
he  had  improved  to  an  amount  of  from  $4000  to  $5000, 
though  somewhat  exaggerated,  cannot  be  treated  as  will- 
fully false  and  fraudulent,  such  as  to  lay  a  ground  for 
rescinding  the  sale. 
We  next  take  up  the  other  alleged  fraudulent  misrepre- 
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sentation,  the  one  touching  the  income  for  1867.  Garman 
admits  that  pending  the  negotiation,  he  did  say  to  the 
complainant  that  "during  the  preceding  year  (1867)  he 
had  produced  from  the  farm  crops  which  in  the  aggregate 
had  amounted  to  $4000."  The  difference  on  this  point 
between  the  bill  and  answer  is  doubtless  as  to  the  sense  in 
which  the  word  "made"  was  used;  whether  the  statement 
that  Garman  had  "made  $4000  off  the  farm,"  applied  to 
the  gross  value  of  the  produce,  or  to  the  net  income  of 
the  business  of  the  year.  The  latter  construction,  which 
is  that  given  by  the  bill,  is  unsupported  by  any  evidence. 
The  only  evidence  adduced,  AarOn  Wiest's  testimony,  falls 
short  of  it.  He  says,  "I  heard  Randall  B.  Garman  tell  my 
father,  George  Wiest,  that  he  made  $4000,  off  the  farm  in 
1867.  Four  thousand  dollars  was  the  net  value  of  the 
crops.  I  heard  him  tell  my  father  so."  The  date  of  this 
conversation  here  becomes  material.  It  is  fixed  by  the 
cross-examination.  "He  told  my  father"  says  the  witness, 
"the  farm  was  very  good  and  that  he  (Randall  B.  Garman) 
made  $4000  from  it  in  one  year,  viz.:  1867,  clear  of  all 
expenses."  "This  conversation"  the  witness  proceeds  to 
say,  "occurred  in  1868,  in  the  month  of  August  in  the 
afternoon."  This  in  the  words  of  the  witness,  is  the 
whole  testimony  as  to  what  Garman  said  at  any  time  on 
this  subject.  I  am  unable  to  accept  it  as  proof  of  this 
allegation  of  the  bill:  First,  because  it  does  not  go  to  the 
time  of  the  negotiation,  which  was  in  June.  The  witness 
speaks  of  a  conversation  held  in  August  after  the  purchase 
had  been  made.  Such  representation  then  made  is  not  in 
accordance  with  the  allegation,  and  what  is  of  more  con- 
sequence, it  could  not  under  the  rule  of  law  be  material; 
for  a  false  representation  in  order  to  be  ground  for  rescind- 
ing a  sale,  must  have  been  made  before  the  sale,  and  have 
been  an  inducement  to -it.  Nor,  again,  can  the  fact  that 
such  a  representation  was  made  in  August,  after  the  pur- 
chase, support  an  inference  that  a  like  statement  had  been 
made  previously  in  June,  pending  the  negotiation.  It 
would  be  dangerous  in  the  extreme  to  subject  executed 
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sales  of  real  estate  to  the  risk  of  being  set  aside  upon 
inferential  evidence  so  slender  as  this.  Thus  appears  the 
insufficiency  of  this  evidence  even  supposing  Aaron  Wiest 
to  have  correctly  understood  Carman's  meaning.  But 
here  arises  a  second  observation  to  which  this  testimony 
is  open,  and  that  is  the  inherent  infirmity  of  testimony 
which  does  not  concern  some  act  or  transaction  about 
which  the  witness  could  not  be  supposed  to  be  mistaken, 
but  which  rests  upon  the  witness'  impressions  as  to  the 
terms  or  purport  of  a  conversation,  a  conversation  held, 
as  in  this  case,  eighteen  months  ago,  and  on  a  point  so 
liable  to  misconstruction  as  whether  Garman,  speaking  of 
the  productiveness  of  the  farm,  referred  to  its  gross  pro- 
duce or  to  its  net  income.  Without  questioning  in  the 
least  degree  Aaron  Wiest's  veracity,  I  should  be  unable  if 
the  case  depended  upon  it,  to  accept  his  impressions  of 
that  conversation,  standing  alone  as  his  testimony  does,  as 
evidence  of  that  clear  and  satisfactory  nature  which  is 
necessary  to  warrant  so  serious  an  interference  of  the 
Court  as  is  the  setting  aside  a  contract  deliberately  exe- 
cuted, such  as  this  has  been. 

There  remains  then  to  the  complainant,  as  his  only 
means  of  showing  that  any  representations  as  to  income 
were  made  pending  the  negotiation.  Carman's  answer 
used  as  an  admission.  It  goes  to  this  extent,  that  he 
represented  the  value  of  the  crops  produced  in  the  year 
1867  at  $4000.  Then  the  only  inquiry  open  to  us  is,  how 
far  does  the  evidence  sustain  this  admission  by  Carman? 
Let  us  see.  Dougherty  who  measured  and  delivered  the 
corn  crop  and  took  receipts  for  it,  puts  it  at  nearly  2200 
bushels.  He  is  corroborated  by  B.  F.  Hurlock,  who 
helped  to  get  out  the  corn,  also  by  J.  A.  Hurlock  who  bought 
part  of  it,  1700  bushels,  at  $1.00  per  bushel.  Crawford 
the  complainant's  witness,  estimates  that  there  were  1800 
bushels  raised.  The  positive  statement  of  the  measurer 
must  be  preferred  to  any  estimate.  This  gives  at  least 
2100  bushels,  which  being  sold  at  $1.00  per  bushel  was 
worth  $2100.     Dougherty  also  measured  the  other  crops. 


136        COURT  OF   ERRORS  AND  APPEALS. 


the  wheat  crop  at  550  to  560  bushels,  say  550  bushels; 
the  oats  at  250  bushels,  and  the  potatoes  at  260  bushels.  The 
wheat  was  sold  at  $2.50  per  bushel,  the  potatoes  at  85  cents. 
What  the  oats  sold  for  does  not  appear,  but  the  market 
price  at  the  time  Hurlock  states  as  60  cents.  Taking  these 
quantities  and  prices,  the  gross  value  of  the  products  of  the 
year  was  $3846.50,  falling  it  is  true,  a  little  short  of  $4000; 
yet  certainly  not  sufficiently  so  to  stamp  as  fraudulently 
false  a  statement  by  Garman  that  the  crops  had  amounted 
to  $4000.  This  is  the  extent  of  his  admission  in  the  answer 
and  nothing  beyond  this  is  proved.  The  conclusion  to 
which  this  examination  of  the  evidence  leads,  is  that  the 
alleged  fraudulent  misrepresentations  touching  improve- 
ments upon  the  farm  and  its  income  are  not  proved. 

But  again,  even  supposing  that  Garmans'  represen- 
tations to  the  complainant  as  to  the  improvements  and 
income  were  more  in  excess  of  the  truth  and  formed  a 
material  inducement  to  the  purchase,  this  would  not  be 
ground  for  a  decree  rescinding  the  sale.  In  the  course 
of  the  decisions  touching  misrepresentations  by  vendors  in 
a  bargain,  two  distinct  classes  are  recognized  with  differ- 
ent effect.  First,  are  those  which  concern  the  essence 
or  subject  matter  of  the  contract;  as  for  example,  a  repre- 
sentation that  the  property  contains  a  valuable  gold  mine, 
when  in  fact  there  is  none.  Against  a  misstatement  of 
this  nature,  whether  it  be  the  result  of  fraud,  or  only  of 
mistake.  Equity  will  relieve:  and  this  because  the  pur- 
chaser does  not  get  the  thing  which  he  contracted  for;  of 
this  class  were  the  cases  cited  for  the  complainant  from  2 
Paige's  R.  390,  Livingston  vs.  The  Peru  Iron  Co.;  3  Paige's 
R.  313,  Wiswell  vs.  Hall;  and  Rosevelt  vs.  Fulton,  5  Johns. 
Ch.  R.  174.  2  Cow.  129.  The  other  class  of  representa- 
tions are  those  which  concern  not  the  essence  or  subject 
matter  of  the  contract,  but  the  value  of  the  property  sold; 
such  as  the  usual  commendations  made  by  the  vendor,  and 
rarely  without  exaggeration,  touching  the  fertility,  produc- 
tiveness, improvements,  income  and  general  advantages  of 
the  property.     Representations  of  this  nature  a  purchaser 
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is  not  presumed  to  rely  upon.  If  material  at  all,  they 
should  put  him  upon  examination  or  inquiry;  and  the 
omission  of  a  purchaser  to  exercise  his  own  judgment  in 
such  matters  upon  examination  or  inquiry,  or  to  seek  dis- 
interested advice,  should  his  own  experience  or  judgment 
not  be  reliable,  Equity  will  not  relieve  against;  that  is, 
observe,  not  so  far  as  to  rescind  a  sale  already  executed. 
To  this  rule  there  are  some  exceptions.  These  are  where, 
under  special  circumstances,  an  examination  of  the  prop- 
erty is  very  difficult,  or  the  misstatement  concerns  a  mat- 
ter of  peculiar  skill  and  judgment  on  the  part  of  the  ven- 
dor, or  there  is  an  abuse  of  confidential  relations  between 
the  parties  dealing,  or  imposition  upon  a  mental  capacity 
too  feeble  to  bargain.  In  these  exceptional  cases,  and  I 
have  endeavored  to  comprehend  all,  Equity  excuses  the 
purchaser's  reliance  upon  the  vendor,  and  his  omission  of 
the  usual  precautions  for  self  protection;  but  otherwise, 
the  maxim  Caveat  emptor  applies  to  all  such  representations 
by  a  vendor  as  relate  to  the  value,  quality  and  advantages 
of  the  thing  sold.  For  illustrations  of  this  rule  take  a  few 
of  the  adjudged  cases  in  which  relief  has  been  refused. 
In  Fenton  vs.  Brown,  14  Ves.  Jr.  144,  a  leasehold  estate 
offered  for  sale  was  stated  to  be  nearly  equal  to  a  freehold, 
being  renewable  upon  a  small  fine.  It  turned  out  that  the 
lease  of  the  premises  being  held  of  Magdalene  College, 
Oxford,  was  renewable  only  at  the  discretion  of  the  Col- 
lege, by  which  a  large  fine  (£700)  was  demaT:ided.  In  Scott 
vs.  Hanson,  1  Scin.  13,  the  land  was  described  as  "uncommon- 
ly rich  water  meadow  land,"  whereas  it  was  imperfectly 
watered.  In  Taylor  vs.  Fleet,  4  Bark.  N.  Y.  Repts.  95,  the 
misstatement  charged  in  the  bill  was  that  a  farm  on  Long 
Island  was  full  as  early,  if  not  earlier,  than  any  other  land 
on  the  west  end  of  Long  Island  for  raising  market  produce, 
which  was  the  object  of  the  purchaser.  It  turned  out  that 
there  was  earlier  land  on  the  Island.  There  was  some 
contrariety  of  evidence  as  to  what  were  precisely  the  ven- 
dor's statements,  but  the  Court  held  that,  at  all  events, 
these  were  not  such  representations  as  a  purchaser  should 


138        COURT  OF   ERRORS  AND  APPEALS. 


reJy-upon  without  examination  and  inquiry,  and  that  his 
disappointment  was  not  a  sufficient  ground  to  rescind  the 
sale.  A  case  more  strixing,  and  in  its  facts  much  like  the 
present  one,  is  Tindall  vs.  Harkinson,  19  Ga.  448.  The 
bill  charged  that  Tindall  desiring  to  invest  in  lands,  and 
being  inexperienced,  applied  to  Harkinson  for  truthful 
information  as  to  his  lands,  which  Harkinson  promised  to 
give.  After  showing  Tindall  a  portion  of  the  lands, 
Harkinson  assured  him  that  the  rest  was  equally  good; 
that  he  had  made  40  bales  of  cotton  that  year  (1853) ;  that 
the  land  yielded  800  to  1200  lbs.  of  cotton  per  acre,  and  15 
to  20  bushels  of  com;  that  land  in  the  neighborhood  sold 
for  $14  per  acre,  the  price  he  asked  for  his;  that  it  was  a 
lively,  thrifty  soil  and  well  remunerative;  all  which  state- 
ments Tindall  confided  in,  and  bought  the  land  at  $10  per 
acre.  The  bill  charged  falsehood  in  all  these  statemeni;s. 
The  case  came  up  on  a  motion  to  dissolve  an  injunction 
after  answer  filed  denying  the  charges  of  the  bill;  but  the 
Court  distinctly  considered  the  sufficiency  of  the  bill  on  its 
face  and  expressed  a  strong  opinion  against  it. 

The  cases  cited  for  the  complainant,  such  of  them  as 
were  accessible,  have  been  examined.  They  range  them- 
selves clearly  within  the  exceptions  before  referred  to,  in 
which  the  purchaser  is  excused  from  diligence.  In  some 
of  them  there  were  confidential  relations  between  the 
parties,  as  in  Pinksion  vs.  Brown,  3  Jones  Eq.  494.  Hunt  vs. 
Moore,  2  Barv  105.  In  one,  Cornelius  vs.  Molloy,  7  Barr 
293,  the  misstatement  related  to  a  matter  depending  upon 
skilled  judgment,  and  not  discoverable  by  inspection,  it 
being  a  sale  of  composition  metal  represented  to  be  cop- 
per. Others,  such  as  Jackson  vs.  Summerville,  1  Harris  359, 
were  cases  of  imposition  upon  extreme  old  age  and  imbe- 
cility, and  in  that  case  this  was  connected  with  gross  inad- 
equac}\  The  case  most  relied  on  for  the  complainant  was 
Irving  vs.  Thomas,  18  Me.  418.  A  lessee  of  a  tavern  took 
the  lease  at  a  high  rent  under  a  misrepresentation  by  the 
owner  as  to  the  profits  of  the  business.  He  paid  part  of 
the  year's  rent,   and  being  sued   at  law  for  the  balance, 
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defended  upon  the  ground  of  fraud.  The  court  sustain 
the  defence.  They  do  so  however  with  this  express  quali- 
fication, that  the  misrepresentation  would  not  have  been 
a  sufficient  ground  to  set  aside  the  lease,  so  as  to  enable 
the  lessee  to  recover  back  what  he  had  paid,  but  that  it 
served  only  as  a  defence  against  any  further  claim  for 
rent. 

It  is  very  material  to  a  right  decision  as  to  the  effect  of 
fraudulent  misrepresentations  by  a  vendor  touching  the 
property  sold,  whether  lands  or  goods,  to  observe  how  the 
question  comes  before  the  Court,  whether  the  fraud  be  used 
as  a  defence  in  a  suit  at  law  for  the  price,  or  as  the  ground 
of  an  action  for  deceit;  or  if  in  Equity,  whether  the  bill 
IS  for  the  specific  performance  of  a  contract  yet  unexecu- 
ted, or  as  here,  it  is  a  bill  to  rescind  a  contract  which  has 
been  executed.  It  is  in  this  last  class  of  cases  that  Equity 
so  stringently  applies  the  maxim  caveat  emptor;  a  hard, 
stern  maxim,  but  one  founded  upon  both  justice  and  poli- 
cy; upon  justice,  because  a  purchaser,  who  is  not  within 
the  exceptions  before  stated,  may  reasonably  be  required 
to  exercise  the  ordinary  means  of  self  protection  before 
asking  the  aid  of  the  law  to  undo  his  bargains;  and  a 
maxim  of  sound  policy  also,  since  without  it  business  deal- 
ings must  become  greatly  unsettled. 

To  return  to  the  case  before  the  Court.  The  evidence 
upon  the  record  discloses  nothing  which  can  excuse  a  pur- 
chaser from  forming  his  own  judgment  by  personal  inspec- 
tion as  to  the  improvements  which  Garman  had  made,  or 
by  inquiry  as  to  the  productiveness  of  the  farm.  The 
means  of  doing  so  were  accessible.  No  artifice  to  prevent 
examination  or  inquiry  is  in  proof.  To  some  extent,  the 
subject  was  one  upon  which  the  vendor  must  be  supposed 
to  be  more  accurately  informed  than  others  could  be,  yet 
there  was  no  question  of  peculiar  skill  or  experience 
involved,  such  as  any  purchaser  of  ordinary  intelligence 
could  not  by  reasonable  care  judge  of,  so  as  to  protect 
himself.  Again,  there  were  no  confidential  relations 
between  these  parties  to  warrant  a  reliance  upon  Carman's 
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sole  statement;  and  finally,  and  what  perhaps  is  the  more 
material  point  in  this  cause,  I  am  unable,  as  the  sequel  of 
this  opinion  will  more  fully  show,  to  find  from  the  evidence 
such  a  degree  of  mental  incapacity  on  the  part  of  the 
complainant,  as  to  exempt  him  from  the  ordinary  diligence 
required  of  purchasers  who  seek  the  aid  of  this  Court  to 
set  aside  their  contracts. 

We  now  come  to  the  other  general  ground  upon  which 
in  the  argument  the  charge  of  fraud  in  this  contract  was 
maintained.  It  was  insisted  that  although  no  direct  acts 
of  fraud,  such  as  misrepresentation,  circumvention,  or 
imposition  might  be  disclosed  in  proof,  that  nevertheless 
the  making  of  so  unconscionable  a  bargain  as  this  is 
alleged  to  be,  with  a  weak  and  credulous  purchaser,  is  of 
itself  fraudulent  and  a  ground  of  relief  in  Equity.  It  is 
true,  that  although  for  mere  inadequacy  of  consideration, 
without  other  circumstances,  a  contract  executed  will  not 
be  rescinded,  yet  an  unconscionable  bargain  made  with  a 
person  of  such  weak  understanding  as  to  be  incapable  of 
self  protection,  though  not  an  idiot  or  a  lunatic,  raises  a 
presumption  that  it  was  procured  through  some  fraud  or 
undue  influence;  and  on  this  ground  Equity  will  relieve 
such  a  person  against  a  transaction  which  would  bind  one 
of  ordinary  capacity,  exempting  him  from  the  maxim  caveat 
emptor  before  considered.  It  is  however  material  to  observe 
that  the  Court  interferes  in  this  class  of  cases  with  great 
caution,  and  only  where  the  mental  weakness,  to  such  a 
degree  as  disables  the  party  for  self  protection,  is  clearly 
made  out  in  the  proof.  This  I  gather  as  the  result  of  the 
authorities.  It  is  unnecessary  to  review  them.  Shelford, 
on  Lunatics,  1  LawLibr.  267.  1  Fonhlanque's  Eq.  B.  I.  Ch.  2, 
Sec.  3,  n.  (2).  1  Story  Eq.  Sec.  235.  6  Clarkson  vs.  Hanway, 
2  Pr.  Wms.  202.  Bennett  vs.  Vade,  2  Atk.  324'.  Gartside  vs. 
Isherwood,  1  Bro.  C.  C.  558.  Blackford  vs.  Christian,  1  Knapp, 
77,  cited  in  2  Sto.  Eq.  sec.  237 .  Of  this  class  are  the  cases 
cited  for  complainant  from  4  Sneed  498;  8  Humph.  145; 
27  Ga.  444;  and  19  Tex.  390. 

Unquestionably  the  bargain  in  this  case  is  a  hard  and 
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improvident  one;  but  is  the  complainant  a  person  of  such 
weak  understanding  as  to  bring  him  within  the  principle 
of  these  authorities?  The  opinions  of  the  complainant's 
witnesses,  who  are  numerous  and  respectable,  ^o  go  to 
the  extent  of  holding  him  wholly  incompetent  for  any 
serious  business  transactions.  But  the  opinions  of  wit- 
nesses upon  a  quescion  so  uncertain  as  that  of  mental 
capacity,  is  not  a  safe,  nor  a  sufficient  ground  for  judicial 
action  of  so  grave  a  nature  as  is  here  sought,  unless  these 
opiniotis  be  well  supported  by  the  facts  entering  into  the 
history,  acts  and  transactions  of  the  person  whose  capacity 
is  in  question.  A  degree  of  mental  incapacity  for  busi- 
ness, such  as  should  exempt  one  from  the  ordinary  require- 
ments of  diligence  and  precaution  and  justify  the  court  in 
undoing  his  transactions,  must  have  shown  marked  results 
in  his  past  business  life.  Either  the  affairs  of  such  a  per- 
son will  be  found  to  have  slipped  out  of  his  hands  and 
have  come  under  the  management  of  others,  or  his  own 
management,  if  allowed  to  continue,  must  have  been 
attended  with  disaster  beyond  the  making  of  one  improvi- 
dent bargain.  Again,  such  a  degree  of  incompetency 
could  hardly  fail  to  have  left  traces  of  itself  in  his  mode 
of  dealing  in  the  particular  transaction  inquired  of.  Now, 
I  am  not  able  by  these  tests  to  find  the  complainant  incom- 
petent to  the  degree  required.  In  the  first  place,  the  com- 
plainant during  more  than  half  an  ordinary  lifetime  has 
been  in  active  business,  pursuing  several  vocations,  farm- 
ing, milling  and  merchandizing,  in  all  which  he  has  man- 
aged his  own  affairs,  and  although  doubtless  not  with  as 
much  wisdom  or  thrift  as  have  many  or  most  others  in  his 
sphere  of  life,  yet  without  any  marked  failure  or  mis- 
carriage, except  that  as  testified  by  one  witness,  he  lost 
money  at  storekeeping  which  a  farmer,  or  miller,  however 
competent  for  his  own  business,  is  very  likely  to  do.  And 
through  all  he  has  reared  a  family,  maintained  a  fair 
status  in  society  and,  until  this  purchase,  accomplished 
if  not  any  marked  success,  yet  not  a  failure  in  business 
life.     In  the  next  place,  looking  to  this  purchase  and  to 
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the  circumstances  attending  it,  we  do  not  observe  in  his 
acts  and  mode  of  deaUng  the  marks  we  should  expect  to 
find  of  signal  incapacity  to  bargain.  In  carrying  out  his 
purpose  to  buy  lands  in  Delaware,  he  acted  deliberately, 
made  several  visits,  not  less  than  three,  to  Delaware, 
visited  lands  in  both  Kent  and  Sussex  counties,  examined 
three  farms  near  Camden,  and  contracted  for  one  on  terms 
not  so  hard  upon  himself  but  that  the  vendor,  McBride, 
retracted.  In  the  negotiation  with  Garman,  even  taking 
the  statement  of  the  bill,  there  was  not  betrayed  undue 
haste,  excitability  or  extreme  credulity.  He  personally 
examined  the  farm,  formed  a  judgment  upon  it,  good  or 
bad,  and,  as  the  circumstances  of  the  case  indicate,  he 
made  his  offer,  left,  returned  in  a  few  days  from  below, 
found  his  offer  accepted  and  closed  the  bargain.  In  all 
this  there  appears  nothing  but  what  ordinarily  attends  such 
transactions,  even  if  we  include  a  no  small  anxiety  on  the 
part  of  Garman  to  sell,  and  of  the  land  agents  to  forward 
the  sale.  It  is  also  a  noticeable  and  significant  fact  that 
throughout  the  complainant's  efforts  to  buy  land  in  Dela- 
ware, and  especially  during  the  two  months  which  elapsed 
after  the  purchase  from  Garman  before  it  was  completed, 
no  interest,  anxiety  or  interference  appears  on  the  part  of 
his  friends  to  see  that  he  might  not  be  imposed  upon. 

But  now  we  come  to  the  unhappy  feature  of  this  case, 
one  which  more  than  all  besides  has  brought  into  question 
the  complainant's  mental  capacity.  That  is,  the  exorbi- 
tant price  at  which  he  bought.  It  is  evidently  upon  the 
folly  of  this  purchase  that  the  witnesses  have  formed  their 
opinions.  The  most  emphatic  among  them — the  Delaware 
witnesses — could  have  nothing  else  to  rest  upon,  for  they 
have  known  him  in  no  other  transaction.  Their  opinion 
is  based  upon  the  assumption,  that  the  price  was  about 
double  the  value  of  the  farm,  their  average  estimate  of 
the  farm  being  $12,000,  against  a  price  amounting  to 
$22,000. 

Now,  it  is  certainly  true  that  in  all  cases  in  which  the 
question  of  fraud,  undue  influence,  or  incapacity  is  raised, 
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inadequacy  of  consideration  is  a  material  element;  that  is 
by  it  proof  on  these  points  which  otherwise  would  be 
doubtful,  may  be  rendered  decisive.  In  a  case  where  the 
capacity  of  a  party  to  bargain  is  left  in  doubt,  the  very 
exorbitancy  of  the  bargain  may  convince  the  court  that 
the  party  must  have  been  unfit  to  transact  business,  and 
have  become  the  dupe  of  some  imposition.  But  to  have 
this  effect  the  inadequacy  must  be  gross.  1  Sto.  Eq.  Sec. 
246.  The  bargain  must  be  as  described  by  Lord  Hard- 
wicke  in  Chesterfield  vs.  Jansen,  2  Ves.  Sr.  155,  "such  as  no 
man  in  his  senses  and  not  under  delusion  would  make  on 
the  one  hand,  and  as  no  honest  and  fair  minded  man  would 
accept  on  the  other";  or  as  Chancellor  Kent  puts  it  in 
Osgood  vs.  Franklin,  2  Johns.  Ch.  R.  23,  "such  as  to  shock 
the  conscience  and  confound  the  judgment  of  any  man  of 
common  sense."  In  all  the  cases  in  which  inadequacy  of 
price  or  value  has  been  treated  as  a  material  considera- 
tion, it  has  been  of  this  gross  character.  The  inequality 
has  not  been  less  than  half  the  value,  the  English  and 
American  cases  seeming  practically  to  apply  what  in  the 
civil  law  was  an  artificial  rule  on  this  point.  In  the  cases 
cited  for  the  complainant  there  was  in  none  no  less  dis- 
parity than  one  half  the  value,  in  many  of  them  much 
more.  For  example,  in  Stewart  vs.  Hubbard,  3  Jones  Eq. 
186,  sixty  dollars  was  paid  for  a  share  in  an  unsettled 
estate,  the  share  being  worth  $1200.  In  Brooke  vs.  Berry, 
2  Gill,  84,  three  thousand  seven  hundred  dollars  was  the 
consideration  for  land  valued  by  the  Court  at  six  thousand 
five  hundred  and  twenty  dollars.  In  Bruch  vs.  Smith,  15 
Texas  219,  two  hundred  and  fifty  dollars  was  the  consid- 
eration for  a  widow's  interest  in  an  unsettled  estate  of  her 
husband  worth  eighteen  hundred  and  seventy-three  dollars 
and  fifty-seven  cents.  Now  to  apply  this  test  to  the  present 
case; — it  is  true  that  the  complainant's  witnesses  estimate 
this  farm  at  an  average  value  of  only  $12,000,  which  is 
but  little  above  half  the  price  paid,  $22,000.  But  their 
estimates  manifestly  do  not  include  the  improvements  put 
upon  the  farm  in  1867,  at  a  cost  clearly  proved  of  hardly 
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less,  than  $4000.  The  witnesses,  14  in  number,  being 
cross-examined  as  to  these  improvements,  six  profess  to 
know  nothing  about  them,  and  six  more  speak  of  them 
very  partially  and  express  themselves  as  unable  to  set  a 
value  upon  them. 

Two  of  them,  Crawford  and  Ross,  undertake  to  estimate 
the  value  of  the  improvements,  but  at  a  value  much  below 
their  proved  cost,  not  equal  to  half  of  it.  It  must  be  fair 
to  assiime  that  from  1866,  when  Carman  bought  at 
$11,000,  to  1868  when  he  sold,  the  enhanced  value  of  the 
property  in  consequence  of  improvements,  was  at  least 
equal  to  their  cost,  say  $4000;  and  as  upon  the  testimony 
of  all  the  witnesses,  prices  of  real  estate  had  not  begun  to 
decline  in  the  summer  of  1868,  it  may  be  considered  that 
in  June  1868,  this  farm  had  a  market  value  of  from  $15,C03 
to  $17,000;  that  is,  estimated  according  to  the  prices  and 
expectations  which  then  prevailed,  and  not  under  the  de- 
pression which  afterward  followed.  Then  the  question  re- 
mains, and  it  is  the  final  and  decisive  one,  is  this  so  gross 
a  disparity  of  value  as  can  be  accounted  for  only  on  the 
ground  of  imposition  upon  mental  weakness,  so  as  to  be, 
as  the  phrase  goes,  "demonstrative"  of  incapacity  and 
fraud?  I  conclude  it  is  not,  but  rather  that  the  case  must 
be  treated  as  one  of  the  unfortunate  fruits  of  the  specula- 
tion in  real  estate  prevalent  in  this  State  for  some  years, 
and  which  culminated  at  about  the  time  of  this  sale.  All 
have  seen,  and  not  a  few  have  felt  its  effects.  The  ordi- 
nary and  reliable  valuations  of  real  estate  resting  upon 
sober  calculations  as  to  productiveness  and  income,  gave 
place  to  fanciful  and  false  estimates  based  upon  exagger- 
ated prospects  of  advanced  prices  destined  never  to  be 
realized;  and  these  again  by  a  natural  law  are  succeeded 
by  depression  and  a  decline  of  prices  quite  below  the  real 
value.  Our  own  people  largely  fell  under  this  influence,  and 
immigrants  from  other  States  much  more  so.  Now,  there 
are  in  every  community — we  may  see  such  any  day — per- 
sons inexperienced,  ill  judging,  over-sanguine  and  vision- 
ary, who  in  these  periods  of  inflation  fall  into  rash  and 


WIEST  V.   GARMAN   et  al.  145 


improvident  bargains.  Such  cases  appeal  strongly  to  our 
personal  sympathies,  but  in  the  absence  of  fraud  the  law 
cannot  relieve  against  these  follies.  To  do  so  would 
largely  unsettle  the  business  of  society. 

Fulton,  for  the  appellant.  A  seller  is  held  to  a  stricter 
rule  in  regard  to  his  representations  than  a  buyer,  and 
the  former  should  be  strictly  bound  to  disclose  the  real 
nature  of  the  subject  of  the  contract.  The  strong  leaning 
of  the  courts  is  properly  against  the  seller.  Because  he 
is  presumed  to  know  all  about  it,  and  the  buyer  usually 
confides  in  his  representations.  Siig.  on  Vend.,  Chap.  1, 
Sec.  3.  The  owner  of  an  estate  is  supposed  to  be  pecu- 
liarly cognizant  of  its  quantity  and  quality;  and  a  person 
coming  to  purchase  or  lease,  naturally  and  properly 
looks  to  him  for  information  and  has  a  right  to  expect 
the  truth  from  him.  Mitchell  vs.  Zimmerman,  4  Tex.  Rep.  75. 
In  the  present  case  the  application  for  the  relief  sought, 
is  in  tmie.  In  White  vs.  Lightbourne,  2  Bro.  Pari.  Cases,  a 
deed  which  had  been  executed  eighteen  years  before, 
was  set  aside  for  fraud;  and  in  Gould  vs.  Okeson,  3  Ibd. 
560,  a  deed  for  the  same  reason  was  set  aside  after  the 
death  of  the  grantor  and  the  lapse  of  twenty  years  from 
the  time  of  its  execution.  And  deeds  may  be  set  aside  for 
deception  and  fraud  at  any  time.  Irvine  vs.  Kirkpairick^  3 
E.  L.  &  E.  Rep.  17.  For  in  cases  of  fraud,  every  day  it 
remains  undiscovered,  is  but  a  repetition  of  the  wrong. 
Adams  Eq.  176.  Fraud  is  a  valid  defence  at  all  times. 
Hopkins  vs.  Beard,  6  Cal.  Rep.  664.  Where  a  defendant 
did  not  admit  the  justice  of  the  claim,  but  said  he  would 
rather  pay  than  go  to  law,  and  after  making  his  last  pay- 
ment on  the  purchase,  asked  further  time  upon  the 
balance,  it  was  held  by  the  court  that  he  was  not 
estopped  from  showing  that  nothing  was  due  on  the 
ground  of  fraud.  Mitchell  vs.  Zimmerman,  4  Tex.  75.  And 
time  will  be  allowed  a  purchaser  to  ascertain  whether 
the  representation  of  the  seller  is  true  or  false.  Winslou; 
vs.  Bailey,   16  Maine  319.     A  party  cannot  be  justly  re- 
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garded  as  voluntarily  confirming  a  contract  believed  to 
be  fraudulent,  because  he  did  not  repudiate  it  upon  a 
violent  presitmption  of  fraud,  but  waited  until  it  was 
clearly  shown  in  time  chat  it  was  a  fraud.  Irving  vs. 
Thomas,  18  Maine  418. 

The  rule  of  caveat  emptor  does  not  apply  m  cases  of 
fraud;  for  fraud  constitutes  an  exception  to  every  rule. 
Sug.  on  Vend.,  Chap.  2,  Sec.  11.  It  does  not  apply  where 
one  party  enters  into  the  contract  by  reason  of  the  false 
and  fraudulent  representations  of  the  other;  and  this 
principle  extends  even  to  public  and  judicial  sales  tainted 
by  such  representations.  Mitchell  vs.  Zimmerman,  4  Tex.  75. 
Irving  vs.  Thomas,  18  Maine  418.  Crayton  vs.  Munger,  9  Tex. 
285.  A  conveyance  was  set  aside  where  it  appeared  that 
the  vendor  had  acted  upon  the  misrepresentations  of  the 
vendee,  and  the  latter  was  not  allowed  to  prove  that  all 
but  one  of  his  representations  were  true.  Reynell  vs.  Spye, 
13  E.  L.  &  E.  Rep.  74.  A  misdescription  of  distance,  as 
where  the  property  was  described  as  about  a  mile  from 
Horsham,  and  it  was  between  three  and  four  miles  from 
that  place,  was  held  to  entitle  the  purchaser  to  a  recision 
of  the  contract,  or  to  compensation  for  the  difference. 
So  where  a  house  was  described  as  a  brick-built  dwelling, 
and  it  was  built  of  brick  and  timber,  the  contract  was 
not  enforced.  Sug.  on  Vend.  Chap.  1,  Sec.  3.  Where  a 
purchaser  has,  by  mistake,  given  an  unreasonable  price 
for  an  estate,  the  court  will  in  a  proper  case  wholly  re- 
scind the  contract.  Ihd.  Chap.  2,  Sec.  3.  2  McCord's  Ch. 
159.  A  purchaser  has  a  right  to  rely  upon  the  vendor 
for  the  number  of  acres,  and  may  and  usually  does  place 
implicit  confidence  in  his  statements,  and  that  he  was  a 
neighbor  and  had  been  over  the  farm  many  times  makes 
no  difference  in  a  case  of  such  misrepresentation.  Course 
vs.  Boyles,  3  Green  s  Ch.  Rep.  149. 

But  executed,  as  well  as  executory  contracts  when  pro- 
cured by  fraud,  are  relievable  against  in  courts  of 
equity;  and,  even,  a  decree  after  enrollment  may  be 
opened  for  fraud.     Adams'  Eq.  397.     And  fraud  and  collu- 
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sion  even  in  a  sale  made  by  order  of  the  court,  will  entitle 
the  party  defrauded  to  have  the  confimiation  taken  oflE. 
Sug.  on  Vend.  Chap.  2,  Sec.  3.  The  deed  of  an  ignorant 
and  illiterate  party  has  been  set  aside,  although  read  to 
him,  there  being  no  proof  that  he  fully  understood  the 
import  and  eflEect  of  it.  Price  vs.  Price,  12  E.  L.  &  E.  Rep. 
144.  Relief  may  be  granted  after  deed  executed.  Hayes 
vs.  Doan,  3  Stock.  84.  And  a  decree  of  court  founded  on  a 
fraudulent  deed  will  be  set  aside  and  annulled.  Jackson  vs. 
Summerville,  1  Har.  359.  And  it  is  clearly  settled  be- 
yond controversy,  that  a  court  of  chancery  will  decree  a 
return  of  the  purchase  money  for  insufficiency  of  title, 
even  after  the  purchase  has  been  carried  into  execution 
by  delivery  of  the  deed  and  payment  of  the  money,  and 
whether  the  deed  was  with  or  without  covenants,  pro- 
vided there  had  been  a  fraudulent  representation  as  to 
the  title.  Mar  eland  vs.  Atchison,  19  Tex.  303.  The  original 
terms  of  a  bargain  are  not  necessarily  merged  in  the  in- 
strument employed  to  give  it  eflEect.  Tyson  vs.  Passmore,  2 
Barr  122.  The  court  may  resort  to  the  previous  agree- 
ment to  ascertain  what  the  parties  meant,  in  order  to 
carry  that  into  execution,  even  after  deed  passed.  A^.  /. 
Zink  Co.,  vs.  Boston  Franklinite  Co.,  2  McCarter's  Rep.  418. 
So,  false  and  fraudulent  representations  as  to  the  value, 
income,  improvements,  or  incumbrances  of  the  estate 
will  have  the  same  effect,  and  do  not  come  within  the 
rule  that  the  party  making  them  is  not  responsible  for 
the  deception,  by  reason  of  its  being  a  matter  which 
may,  or  should  be  known  to  both  of  the  parties.  Sug.  on 
Vend.  Chap.  1,  Sec.  3.  Irving  vs.  Thomas,  18  Maine  418. 
And  When  in  such  cases  the  question  of  fraud  arises,  the 
price  is  a  material  and  important  consideration,  for  if 
the  inadequacy  be  gross  and  manifest,  and  such  as  to 
shock  the  conscience,  as  it  has  been  said,  the  court  will 
even  infer  fraud  and  misrepresentation  in  the  matter. 
Adams'  Eq.  79.  But  though  not  of  itself,  perhaps,  con- 
clusive evidence  of  fraud,  it  always  has  its  proper  weight 
with    other    circumstances    in    determining    the    question. 
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Hayes  vs.  Doan,  3  Stock.  84.  Stewart  vs.  Hubbard,  3  Jones  186. 
Brooke  vs.  Berry,  2  Gill  83.  Burch  vs.  Smith,  15  Tex.  219. 
Great  inadequacy  of  price  paid  for  lands  as  compared 
with  their  actual  value,  is  sufficient  to  put  the  purchaser 
on  notice  of  a  fraud  by  his  vendor.  Argenti  vs.  San  Fran- 
cisco, 6  Cal.  677.  Inadequacy  of  value  although  not 
enough  of  itself  to  avoid  a  sale,  is  yet  of  great  weight 
when  cotipled  with  circumstances  of  oppression  in  order 
to  procure  it.    Cockell  vs.  Taylor,  \S  E.  L.  &  E.  Rep.  101. 

The  condition  and  relative  capacity  of  the  parties  con- 
tracting will  also  be  considered  by  a  court  of  equity  in 
granting  relief  in  such  cases.  A  simple  and  unsuspect- 
ing person  is  not  to  be  held  to  so  strict  a  rule,  as  a  sharp 
and  shrewd  one  in  such  cases.  Green  vs.  Morris  &  Essex 
R.  R.  Co.,  1  Beasley  165.  The  condition  of  the  party 
seeking  relief,  the  unconscionableness  of  the  bargain,  and 
all  the  circumstances  enter  into  the  inquiry  when  relief 
is  sought.  Freeman  vs.  Dvuiggins,  2  Jones'  Eq.  Rep.  162. 
And  the  court  will  look  into  the  reasonableness  of  the 
transaction  in  order  to  do  equity.  Stewart  vs.  Hubbard,  3 
Tbd.  186.  Age,  infirmity,  and  mental  weakness  are  ele- 
ments to  be  considered  in  deciding  on  the  validity  or 
effect  of  an  act.  Pinckston  vs.  Strower,  3  Ibd.  494.  Where 
the  parties  are  not  in  a  position  of  perfect  equality  to 
judge  of  the  article,  false  representations  of  the  seller  will 
avoid  the  contract.  Bigler  vs.  Flickinger,  5  P.  F.  Smith's 
Rep.  279.  General  habit,  intemperance,  extravagance 
and  thoughtlessness  are  all  evidence  in  a  case  of  fraud. 
Kaufman  vs.  Swar,  5  Barr  230.  The  law  especially  pro- 
tects those  who  cannot  protect  themselves;  and  all 
transactions  with  feeble  persons,  whether  they  are  so 
from  age,  sickness  or  infinnity  of  mind  are  carefully 
watched.  2  Pars,  on  Contr.  774.  Malin  vs.  Malin,  2  John's 
Ch.  Ca.  338.  Blatchford  vs.  Christian,  1  Knapp  77. 
Where  one  with  superior  information  professes  superior 
knowledge,  even  of  the  law,  and  thereby  obtains  an  un- 
conscientious advantage  of  another  who  is  confessedly 
ignorant,  and  who  has  not  been  in  a  situation  to  be  in- 
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formed,  the  injured  party  is  as  much  entitled  to  reHef  on 
the  ground  of  fraud,  as  if  the  misrepresentation  were  in 
regard  to  a  matter  of  fact;  and  this  principle  is  applica- 
ble to  the  case  of  an  immigrant  to  the  State,  who  just 
arrived,  meets  with  an  old  citizen  who  professes  to  be 
familiar  with  the  land  titles  of  the  country,  and  proposes 
to  sell  him  land  to  which  he  assures  the  immigrant  that 
he  has  a  perfectly  good  title.  M  or  eland  vs.  Atchison,  19 
Tex.  303.  Although  a  contract  made  by  a  man  of  sound 
mind  and  fair  understanding  may  not  be  set  aside  mere- 
ly because  it  is  a  rash,  improvident  or  bad  bargain,  yet, 
if  the  same  contract  be  made  with  a  person  of  a  weak 
understanding,  there  does  arise  a  natural  inference  that 
it  was  obtained  by  fraud,  circumvention  or  undue  infli:- 
ence.  Ellis  vs.  Mathevus,  19  Tex.  390.  Although  there 
may  be  legal  capacity,  yet  in  a  case  of  fraud,  or  no 
fraud  in  the  procuration  of  a  contract  of  suretyship,  the 
weak  capacity  of  the  surety  is  a  proper  matter  of  con- 
sideration. Causey  vs.  Wiley,  27  Georgia  Rep.  444.  To 
set  aside  obligations  on  the  ground  of  mental  incapacity, 
it  is  not  necessary  to  prove  partial  derangement.  It  is 
sufficient,  if  it  appears  that  the  mental  weakness  is  such 
as  to  incapacitate  the  party  from  guarding  himself 
against  imposition  or  undue  influence.  Johnson  vs.  Chad- 
well,  8  Humph.  148.  It  is  not  positive  insanity  or  lunacy 
alone  in  the  bargainor  of  a  deed  or  other  instnmient  of 
conveyance  that  will  authorize  a  court  of  chancery  to 
annul  it  on  the  ground  of  mental  incapacity,  but  in  the 
absence  of  any  actual  alienation  of  mind,  if  it  appears 
that  the  bargainor  was  so  imbecile  of  mind  and  infirm 
of  purpose  as  to  render  him  an  easy  victim  of  imposi- 
tion and  fraud,  and  that  such  influences  were  successful- 
ly used  upon  him  in  procuring  the  conveyance,  a  court 
of  chancery  will  set  it  aside.  Gas  vs.  Mason,  4  Sneed. 
497.  Hunt  vs.  Moore,  2  Barr  105.  Hall  vs.  Perkins,  3 
Wend.  626.  Fraud  may  be  inferred  from  the  circum- 
stances and  condition  of  the  parties.  Belden  vs.  Henrigues, 
8  Cal.  87.     All  the  cases  concur  in  this  result,  that  when 
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the  misrepresentation  is  willful  or  designed,  it  amounts 
to  fraud,  and  upon  general  principles  of  law  avoids  the 
contract  altogether.  Sug.  on  Vend.  40,  50.  Livingston  vs. 
Peru  Iron  Co.,  2  Paige  390.  Wisujall  vs.  Hall,  3  Paige  313. 
Prentice  vs.  Achorn,  2  Paige  30.  '  Havitt  vs.  Crane,  2  Halst. 
159.  Rosevelt  vs.  Fulton,  2  Cow.  129.  Turnbull  vs.  Gadsden, 
2  Strob.  Eq.  14.  And  fraud  may  be  inferred  from  circum- 
stances calculated  to  establish  it.  Kaine  vs.  Weigley,  10 
Har.  179.  If  the  party  making  the  misrepresentations 
know  them  to  be  false,  it  was  legal  fraud,  but  if  he  did  not 
know  them  to  be  false,  yet  made  representations  without 
knowing  they  were  true,  and  they  turned  out  to  be  false,  it 
was  actual  fraud.  Joyce  vs.  Taylor,  6  Gill  &  Johnson,  54. 
Although  fraud  is  not  to  be  presumed,  yet  it  is  not  neces- 
sary to  prove  it  by  positive  and  direct  testimony;  but 
being  usually  wrapt  up  in  my.stery,  if  well  executed,  it  is 
generally  by  circumstances  only,  some  of  them  often 
apparently  trivial,  that  it  can  be  brought  to  light  and 
defeated;  and  on  such  a  question  any  fact,  however  sHght, 
if  not  wholly  irrelevant,  may  be  admitted  in  evidence. 
Davis  vs.  Calvert,  5  Gill  &  Johns.  300,  303.  And  fraud  may 
be  proved  by  intrinsic  evidence  of  unfairness  in  the  trans- 
action itself,  or  by  evidence  of  facts  and  circumstances 
attending  it,  which  by  the  ordinary  tests  by  which  we 
judge  of  the  motives  to  actions,  appear  inconsistent  with 
an  honest  purpose.  Burrh  vs.  Smith,  15  Tex.  219.  Where 
a  party  intentionally  misrepresents  a  material  fact,  or  pro- 
duces a  false  impression  by  Vv'ords  or  acts  in  order  to  mis- 
lead, or  obtain  an  undue  advantage,  it  is  a  case  of  mani- 
fest fraud.  It  is  a  rule  in  equity  that  all  the  material  facts 
must  be  known  to  both  parties,  to  render  the  agreement 
fair  and  just;  and  if  there  be  any  intentional  misrepre- 
sentation or  concealment  of  material  facts  in  the  making 
of  a  contract  in  cases  in  which  the  parties  have  not  equal 
means  of  information,  it  will  avoid  the  contract.  Mitchell  vs. 
Zimmerman,  4  Tex.  75.  Fraud  has  been  well  defined  to 
be  almost  always  a  matter  of  mfercnce  from  circumstances. 
Direct  proof  of  it  can  seldom  be  expected,  for  concealment 
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and  disguise  are  often  essential  ingredients  in  it.  It  con- 
sists in  intention,  which,  if  nefarious,  will  not  be  avowed; 
still  it  must  be  proved,  and  the  question  is  how  shall  it  be 
proved.  The  answer  is  by  circumstantial  evidence.  The 
demeanor  of  the  party  impUcated,  the  nature,  tendency 
and  effect  of  his  acts,  are  to  be  carefully  examined.  A 
train  of  circumstances,  sometimes  more  and  sometimes 
less  intimately  connected  with  the  particular  act  to  be 
proved,  may  be  presented  from  which  inferences  may  be 
drawn  as  to  the  object  and  design  of  the  person  charged 
with  having  committed  the  fraud.  Ingersoll  vs.  Barker,  21 
Maine  474.  And  many  of  the  cases  already  cited,  as  well 
as  a  few  more  which  I  shall  next  cite,  show  that  the  proper 
measure  of  relief,  and  the  appropriate  remedy  in  all  such 
cases  is  a  recision  of  the  contract.  Sug.  on  Vend.  chap.  2, 
sec.  3.  2  McCord's  Ch.  chap.  159.  Coote  vs.  Coote,  2  Ired.  Eq. 
Rep.  159.  Stone  vs.  Denny,  4  Mete.  151.  Alcarez  vs.  Bramon 
7  Cal.  503. 

The  appellant,  besides  being  a  weak,  credulous  and  con- 
fiding person,  was  an  utter  stranger  in  the  State,  until  a 
few  months  previous  to  the  purchase,  and  had  no  knowl- 
edge of  the  quality  or  value  of  land  here,  and  both  Garman 
and  his  agents,  the  other  defendants,  equally  eager  and 
anxious  to  sell  the  farm  to  him,  deliberately  misrepresented 
the  value  of  it  to  him,  the  former  declaring  to  him  that 
he  had  the  preceding  year  realized  four  thousand  dollars 
from  the  crops  of  it,  and  had  expended  over  five  thousand 
in  improvements  upon  it;  and  the  latter  more  than  once 
assuring  him  that  at  the  price  of  twenty  thousand  dollars, 
it  was  the  best  and  cheapest  farm  then  for  sale  in  the 
neighborhood,  while  but  one  witness  out  of  the  many  who 
had  been  examined,  had  valued  it  as  high  as  fourteen 
thousand  dollars,  another  at  ten  thousand,  and  the  others 
at  about  twelve  thousand  dollars  at  that  time.  As  to  the 
crops  in  1867,  the  proof  as  to  the  amount,  as  well  as  the 
value  of  them  was  uncertain  and  conflicting.  They  did 
not,  however,  exceed,  he  thought  he  was  safe  in  saying, 
twenty -five  hundred  dollars.     But  whatever  the  deficiency 
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or  uncertainty  of  the  proof  might  be  on  that  point,  it  was 
and  had  been  perfectly  competent  for  Garman  to  show  the 
amount  almost  exactly  which  he  had  expended  in  the  im- 
provements made  by  him  during  that  year  upon  the 
premises,  which,  however  he  had  made  no  effort  to  exhibit, 
or  to  prove,  and  the  court,  therefore,  should  and  would 
construe  his  absolute  silence  in  regard  to  that  matter  most 
unfavorably  for  him. 

Massey,  for  the  respondents.  The  case  depends  on  two 
points  only,  namely,  fraud  and  the  capacity  of  the  appel- 
lant to  make  such  a  contract.  In  the  bill  of  complaint  he 
pretends  that  he  was  induced  by  a  letter  received  from 
McConaughy  and  Riggs,  the  agents  of  Garman,  to  come 
to  this  state  and  buy  the  farm  in  question,  and  was  thus 
entrapped  by  the  contrivance  of  all  three  of  them  into  the 
purchase  of  it  at  the  exorbitant  price  alleged  and  com- 
plained of  by  him;  whereas,  the  proof  is  that  before  the 
date  of  that  letter,  he  had  been  twice  down  into  both  this 
and  Sussex  county  in  search  of  a  farm  to  suit  him,  and 
had  actually  contracted  for  two  in  this  county,  but  neither 
of  which  contracts  had  been  consummated.  His  boast  and 
repeated  declarations,  had  also  been  proved  by  several 
witnesses,  that  he  was  not  to  be  cheated  by  real  estate 
agents  here,  who  asked  too  much  for  the  lands  they  had 
for  sale,  and  that  he  knew  the  value  of  land  as  well  as 
they  did,  because  he  had  bought  and  sold  land  before  that 
time  in  Pennsylvania.  It  was  also  alleged  and  made  a 
matter  of  grave  complaint  m  the  bill  that  after  they  had 
thus  artfully  drawn  him  into  the  State  to  make  the  pur- 
chase, they  hurried  up  the  sale  with  such  impatient  haste 
and  celerity  as  to  give  him  no  time  or  opportunity  for 
observation  or  reflection,  or  to  retract  the  offer  which  he 
liad  made  for  it.  But  the  testimony  on  that  point  was 
also  equally  conclusive  to  the  contrary.  For  the  proof 
was  that  after  having  taken  a  deliberate  view  of  the  farm, 
its  soil  and  improvements,  and  the  crops  then  growing 
upon  it,  he  said  to  Garman,  like  a  man  who  means  busi- 
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ness,  thinks  for  himself  and  means  to  waste  no  time  mak- 
ing up  his  mind  as  to  the  exact  price  which  he  would  give 
for  it,  that  if  he  would  take  twenty-two  thousand  dollars 
for  it,  to  meet  him  at  Clayton  on  his  return  from  Camden, 
and  it  would  be  a  bargain.  He  immediately  left  without 
any  further  remarks  by  either  on  that  subject,  and  after 
giving  Garman  three  days,  and  himself  as  many,  to  con- 
sider and  reconsider  his  offer,  he  returned  from  his  visit 
to  some  of  his  Pennsylvania  German  friends  settled  in  the 
vicinity  of  Camden,  and  where  he  had  ample  opportunity 
in  the  meanwhile  to  learn  what  such  people  think  of  the 
quality  and  value  of  lands  in  this  county,  and  reached 
Clayton,  not  only  still  entirely  satisfied  with  his  offer,  but 
apparently  more  eager  and  impatient  than  even  Garman 
himself  was,  to  conclude  the  bargain.  For  the  latter,  it 
seems,  instead  of  being  at  Clayton  every  day  in  the  mean- 
time waiting  for  him,  had  to  be  sent  for  by  him  imme- 
diately on  his  arrival  there,  and  the  contract  was  then  pre- 
pared and  executed  by  them  with  no  undue  haste  or  pre- 
cipitation on  the  part  of  any  one  concerned  in  the  trans- 
action; and  the  first  syllable  of  dissatisfaction  ever  heard 
from  him  in  regard  to  it  was  not  until  about  one  year  after- 
ward. Was  there  anything  in  this  to  show  precipitation 
or  undue  haste  on  the  part  of  either  of  the  defendants,  or 
of  weakness  and  imbecility,  simplicity  or  uncommon  cred- 
ulity on  the  part  of  the  appellant  in  connection  with  the 
matter?  Or  that  he  was  hastily,  or  fraudulently  entrapped 
into  such  a  bargain?  But  in  addition  to  that,  the  appel- 
lant had  sixty  days  after  the  signing  of  the  contract  to 
consummate  the  purchase,  and  went  home  and  had  ample 
time  to  consult  his  friends,  and  to  maturely  consider  the 
subject. 

The  declaration  of  Garman  that  the  farm  had  produced 
the  preceding  year  crops  to  the  amount  of  four  thousand 
dollars,  of  course,  had  reference  to  the  gross,  and  not  the 
net  value  of  them  after  deducting  expenses,  and  so  con- 
sidered the  proof  had  sustained  the  declaration.  His  dec- 
laration also  in  regard  to  the  improvements  made  upon 
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it,  of  course,  had  reference  to  the  cost  of  them  in  the 
aggregate.  The  purchase  and  planting  of  a  large  quantity 
of  fruit  trees  costs  no  little,  while  peach  trees  well  set  and 
in  a  thrifty  condition,  are  generally  valued  at  a  dollar  per 
tree;  and  the  same  remark  was  to  some  extent,  applicable 
to  hedge  plants  in  a  like  condition.  The  whole  farm  had 
in  the  meantime  been  dressed  with  lime  according  to  the 
testimony  of  the  witnesses  who  were  best  acquianted  with 
it;  and  althotigh  there  was  no  direct  evidence  as  to  the 
cost  of  the  tiles  laid,  or  the  expense  of  the  draining  done 
on  the  farm  by  him,  it  was  well  known  to  all  who  had  any 
experience  in  such  matters,  that  it  is  a  very  expensive 
operation  to  any  one  who  undertakes  it.  Nor  was  there 
any  proof  as  to  the  cost  of  the  gas  lime  put  upon  it. 
But  materials  and  labor  all  taken  together,  an  approximate 
estimate  of  four  to  five  thousand  dollars  would  probably 
not  more  than  cover  the  entire  cost  of  such  improvements. 
As  to  the  value  of  the  farm,  he  considered  the  tax  assess- 
ment of  it  in  1868,  with  the  rates  adopted  by  our  county 
assessors,  which  are  rarely  higher  than  two-thirds  of  the 
actual  value  in  assessing  real  estate,  as  fair  and  true  a  cri- 
terion as  can  be  applied  to  it,  and  which  it  had  been  proved 
was  that  year  thirteen  thousand  eight  hundred  dollars,  and 
which  on  the  basis  just  stated,  would  carry  its  actual  value 
up  to  twenty  thousand  seven  hundred  dollars. 

But  where  it  appears  that  there  was  capacity  to  contract, 
a  court  of  equity  will  not  attempt  to  measure  that  capacity, 
Nor  is  it  to  be  measured  by  the  amount  of  money  or  proper- 
ty involved  in  the  contract.  For  if  the  party  has  suffi- 
cient legal  capacity  to  make  a  bargain  involving  five,  fifty  or 
a  hundred  dollars,  he  is  competent  in  the  eye  of  the  law  to 
contract  to  the  amount  of  thousands  of  dollars.  It  had  been 
proved  that  the  appellant  had  not  only  managed  and  con- 
ducted his  own  business  in  Pennsylvania,  and  had  been 
both  a  miller  and  a  merchant,  as  well  as  a  farmer  there 
from  the  time  he  was  of  age  and  competent  to  act  for  him- 
self, but  one  or  more  of  his  familiar  acquaintances  in  that 
State  had  deposed  in  the  case,  that  he  had  sold  thousands 
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of  dollars'  worth  of  goods  to  him  whilst  he  was  a  mer- 
chant there.  As  to  the  opinions  of  such  witnesses  as  may 
have  impugned  his  mental  capacity,  or  spoken  of  him  as 
a  man  of  inferior  business  capacity,  they  were  entitled  to 
no  weight  or  consideration  with  the  court,  and  furthermore, 
even  what  they  had  said  is  not  evidence  in  the  case 
without  a  statement  of  the  facts  and  circumstances  and 
the  particular  grounds  on  which  they  had  formed  such 
opinions,  in  order  that  the  court  may  be  able  to  judge  of 
the  weight  and  worth  of  them.  But  it  was  apparent  from 
the  depositions  that  the  opinions  of  most  of  them  were 
formed  and  based  alone  upon  the  one  sided  view  which  they 
have  hastily  taken  of  the  ver^^  contract  now  in  question. 

A  great  distinction,  however,  exists  between  executory 
and  executed  contracts  in  this  respect,  and  when  the 
rescission  of  the  latter  is  sought  in  a  court  of  equity  on 
the  ground  of  alleged  fraud,  the  proof  if  it  must  be  strong 
and  conclusive.  But  a  false  affirmation  of  the  value 
merely  of  the  thing  sold,  is  not  such  proof  of  fraud.  Sug. 
on  Vend.  3.  Kinaird  vs.  Lord  Dean,  Sug.  on  Vend.  4  w.  2. 
Dawes  vs.  King,  1  Stark.  75.  Sanford  vs.  Rose,  2  Tyler  429. 
Mann  vs.  Betterly,  21  Ver.  326.  Smith  vs.  Richards,  13  Pet.  26. 
Taylor  vs.  Fleet,  4  Barb.  S.  C.  Rep.  95.  Dunn  vs.  Chambers,  4 
Barb.  S.  C.  Rep.  376.  Tindall  vs.  Harkinson,  19  Ga.  448. 
As  to  inadequacy  of  price  or  consideration,  in  no  case  has 
a  sale  of  real  estate  been  set  aside  on  that  ground,  unless 
it  was  so  gross  as  to  be  of  itself  evidence  of  fraud.  Osgood 
vs.  Franklin,  1  Johns.  Ch.  Rep.  23.  Mann  vs.  Betterly,  21  Ver. 
326.  2  Kent's  Com.  471.  Deaton  vs.  Monroe,  4  Jones'  Eq.  39. 
Taylor  vs.  Taylor,  6  Ired.  26.  Barratt  vs.  Spratt,  4  Ired.  171. 
Courts  of  law,  as  well  as  courts  of  equity,  afford  protec- 
tion to  those  who  are  of  unsound  mind.  They  draw  a 
well  known  line  between  sanity  and  insanity,  but  they  can- 
not distinguish  between  different  degrees  of  intelligence. 
Against  the  consequences  of  mere  imprudence,  folly,  or 
that  deficicncv  of  intellect,  even  when  it  is  clearly  proved 
to  exist,  which  makes  mistakes  easy,  but  does  not  amount 
to  unsound  or  di'-ordered  intellect,   even  equity  can   give 
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no  relief,  unless  it  is  positively  and  satisfactorily  proved 
that  the  other  party  has  taken  advantage  of  it  to  do  a  cer- 
tainly wrongful  act.  1  Pars.  Contr.  387.  Osmond  vs.  Fitzroy 
3  Pr.  Wms.  129.  Moth  vs.  Atwood,  5  Ves.  Jr.  845.  Rippes 
vs.  Grant,  4  Ired.  443.  Ruppert  vs.  Dunn,  1  Richards  101. 
Seymour  vs.  Delancy,  3  Covu.  446.  Hunt  vs.  Hunt,  2  Beasl.  161. 

Fulton.  In  the  case  of  Osmond  vs.  Fitzroy,  3  Pr.  Wms. 
129,  the  bond  executed  and  delivered  was  set  aside  by  the 
Master  of  the  Rolls  because  the  defendant  was  of  weak 
mind  merely,  and  the  plaintiflf  had  been  guilty  of  a  fraud 
in  the  contemplation  of  a  court  of  equity,  in  procuring  it 
from  him  as  such.  And  it  is  on  the  same  ground,  and  also 
because  the  law  specially  protects  those  who  cannot  pro- 
tect themselves,  that  all  transactions  with  feeble  minded 
persons,  whether  they  are  so  from  age,  sickness,  or  infirm- 
ity of  intellect,  are  carefully  watched.  The  whole  law  of 
infancy  illustrates  the  principle;  and  applies  it  in  many 
cases,  by  avoiding  on  this  account  transactions  as  fraudu- 
lent, which  would  not  have  been  so  characterized  had 
both  parties  been  equaly  competent  to  take  care  of  them- 
selves.   3  Pars,  on  Contr.  774. 

Gilpin,  C.  J.,  announced  the  decision  of  the  Court.  It 
is  a  maxim  of  chancery  jurisprudence  that  there  can  be 
no  equitable  incapacity  to  contract  on  the  ground  of  men- 
tal weakness  or  infirmity,  without  a  legal  incapacity  to 
contract  for  the  same  reason;  and  the  court  does  not  con- 
sider that  the  evidence  in  this  case  shows  the  complainant 
to  be  as  incapable  of  making  such  a  contract,  as  his  coun- 
sel seemed  to  think  and  had  contended  for  in  his  argimient. 
Whatever  may  have  been  his  want  of  judgment,  prudence, 
or  of  strength  of  mind,  his  capacity  to  attend  to  and  con- 
duct his  own  affairs  in  the  several  branches  of  business  in 
which  he  had  been  engaged,  and  even  to  purchase  and  sell 
real  estate  before  he  moved  into  this  State,  seems  never 
to  have  been  questioned  in  any  serious  manner,  at  least, 
in  the  State  from  which  he  came;    while  no  one  could  fail 
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to  observe  that  the  witnesses  residing  in  this  State,  and 
who  had  only  known  him  since  he  moved  into  it,  and  so 
state  in  their  depositions,  were  very  much,  if  not  entirely 
influenced  by  the  views  which  they  have  taken  of  the  pur- 
chase in  question,  in  the  impressions  which  they  have 
expressed  as  to  his  mental  capacity  and  fitness  to  make 
such  a  contract,  but  which  should  not  have  been  made  the 
main  or  sole  test  by  which  the  question  of  his  capacity  is 
to  be  determined  in  this  case.  For  however  unwise  or 
unfortunate  for  him  it  may  have  been,  if  it  was  the  only 
unwise  or  imprudent  contract  he  lias  ever  made,  it  cer- 
tainly would  not  be  sufficient  of  itself  to  establish  his  inca- 
pacity to  contract  for  the  purchase  of  another  farm  at 
that,  or  any  other  price.  As  to  the  mental  infirmities  of 
the  complainant  more  particularly  stated  and  relied  on  in 
the  bill,  that  of  want  of  knowledge  and  judgment  in 
regard  to  the  productive  quality  and  the  value  of  land  in 
this  State,  and  that  degree  of  credulity  which  would  ren- 
der him  the  ready  dupe  and  easy  victim  of  unscrupulous 
and  designing  parties  in  a  matter  of  contract  like  this,  we 
must  say  that  the  first  would  not  be  evidence  of  inherent 
mental  waakness  or  imbecility,  if  clearly  established,  while 
the  latter  is  certainly  not  proved  by  the  facts  and  the  evi- 
dence in  the  case.  And  as  this  constitutes  one  of  the  main 
grounds  of  the  bill  and  the  prayer  for  rescission  of  the 
contract,  as  well  as  of  the  argument  of  the  counsel  for  the 
complainant,  and  the  mere  matter  of  the  misrepresenta- 
tions alleged  and  complained  of,  admitting  them  to  have 
been  proved  as  alleged,  could  not  alone  entitle  him  to  the 
relief  prayed  for,  according  to  the  equity  on  which  the 
whole  case  proceeds,  we  must  confirm  the  decree  of  the 
Chancellor  in  the  case  in  all  respects;  and  let  the  decree 
of  this  court  be  so  entered. 
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William  J.  Clarke,  Treasurer  of  the  State  of  Dela- 
ware, V.  The  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company. 

An  Act  of  the  Legislature  imposing  on  every  person,  corporation,  or  asso- 
ciation or  company  of  persons  not  a  corporation,  engaged,  or  engaging 
in  the  business  of  carrying  passengers  by  steam  power,  whether  on  land 
or  water,  in,  through,  upon,  over,  or  across  any  portion  of  this  State, 
or  within  the  territorial  limits  of  it,  a  State  Tax  at  and  after  the  rate  of 
ten  cents  for  every  passenger  so  transported  within  this  State  to  be  paid 
into  the  hands  of  the  State  Treasurer  for  the  use  of  the  State;  and 
further  providing  that  in  case  there  be  in  the  charter  of  any  corporation 
liable  to  the  provisions  of  the  act,  any  clause  or  provision  so  restricting 
the  amount  of  toll  to  be  charged  for  the  transportation  of  passengers, 
as  that  the  act  would,  according  to  the  present  rate  of  charges  of 
such  corporation,  operate  unjustly,  then  such  corporation  shall  have 
the  right  to  increase  the  said  toll  to  the  amount  of  said  tax;  but 
excluding  soldiers  and  sailors  of  the  United  States  when  so  trans- 
ported, from  the  number  of  passengers  required  to  be  returned 
monthly  by  such  person,  association,  company,  or  corporation  to  the 
State  Treasurer  by  the  act;  and  also  providing  that  when  the  trans- 
portation of  a  passenger  shall  be  by  railroad,  and  the  direction 
and  length  of  his  journey  shall  be  such  as  to  require  him  to  travel  on 
more  than  one  road  on  the  same  occasion,  there  shall  be  but  one  tax 
paid  to  the  State  Treasurer,  and  that  shall  be  paid  by  the  person,  asso- 
ciation, company,  or  corporation  upon  whose  road  his  journey  begins, 
is  not  an  act  which  imposes  the  tax  upon  the  business  of  the  carrier,  to 
be  measured  by  the  number  of  passengers  transported,  but  an  act 
which  imposes  the  tax  upon  the  passengers  so  transported,  to  be  col- 
lected by  the  carrier  for  the  State,  and  so  far  as  it  operates  upon  per- 
sons entering  into,  departing  from,  or  passing  through  the  State,  is  in 
effect  an  act  to  regulate  commerce  between  this  and  other  States,  and  is, 
therefore,  inoperative  and  invalid  under  the  provision  of  the  Constitu- 
tion of  the  United  States  which  confers  on  Congress  the  power  "to 
regulate  commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes." 

This  case  came  up  from  the  Superior  Court  in  and  for 
New  Castle  County  at  the  late  November  term  of  that 
Court,  on  a  case  stated,  as  if  found  by  a  special  verdict 
of  a  jury  for  the  opinion  of  the  court;  upon  the  question 
of   law   therein    stated   and   reserv^ed   and   directed   to   be 
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heard  in  the  Court  of  Errors  and  Appeals,  and  which 
was  heard  before  all  the  Judges  in  this  Court.  The  case 
stated  was  as  follows : 

1.  The  Plaintiff  is  the  Treasurer  of  the  State  of 
Delaware. 

2.  The  Defendant,  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  was  formed  in  the  year 
1838  by  the  union  and  consolidation  of  the  Baltimore 
and  Port  Deposit  Railroad  Company  of  Maryland,  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany of  Pennsylvania,  and  the  Wilmington  and  Susque- 
hanna Railroad  Company  of  Delaware  and  Maryland; 
the  last-named  company  having  been  formed  in  the  year 
1836  by  the  union  and  consolidation  of  the  Wilmington 
and  Susquehanna  Railroad  Company  of  the  State  of 
Delaware,  and  the  Delaware  and  Maryland  Railroad 
Company  of  the  State  of  Maryland. 

The  original  Wilmington  and  Susquehanna  Railroad 
Company  of  Delaware  was  incorporated  under  and  in 
pursuance  of  an  act  of  the  General  Assembly  of  the 
State  of  Delaware,  entitled  "An  Act  to  incorporate  the 
Wilmington  and  Susquehanna  Railroad  Company," 
passed  on  the  eighteenth  day  of  January,  1832,  and  pos- 
sessed all  the  franchises,  rights  and  privileges  by  the  said 
act,  and  the  several  supplements  thereto  conferred; 
among  others,  that  of  constructing,  maintaining  and 
operating  a  railroad  extending  from  the  Pennsylvania 
State  Line  to  the  City  of  Wilmington,  and  thence  to  the 
line  of  the  State  of  Delaware  towards  the  Susquehanna 
River,  in  the  direction  of  the  City  of  Baltimore  in  the 
State  of  Maryland. 

The  Delaware  and  Maryland  Railroad  Company  was 
incorporated  under  and  in  pursuance  of  the  provisions 
of  an  act  of  the  General  Assembly  of  the  State  of  Mary- 
land, passed  at  their  December  Session,  1831,  entitled 
"An  Act  to  incorporate  the  Delaware  and  Maryland 
Railroad  Company,"  and  possessed  all  the  franchises, 
rights  and  privileges  by  the  said  act  and  the  several  sup- 
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plements  thereto  conferred;  among  others,  that  of  con- 
structing, maintaining  and  operating  a  railroad  extend- 
ing from  a  point  on  the  Delaware  and  Maryland  line, 
through  the  town  of  Elkton,  to  some  point  on  the  Sus- 
quehanna River. 

The  said  Wilmington  and  Susquehanna  and  Delaware 
and  Maryland  Railroad  Companies  were  united  and 
consolidated  into  a  corporation  known  as  The  Wilming- 
ton and  Susquehanna  Railroad  Company,  by  authority 
of  an  act  of  the  General  Assembly  of  the  State  of 
Delaware,  entitled  "A  further  supplement  to  an  act  en- 
titled 'An  Act  to  incorporate  the  Wilmington  and  Sus- 
quehanna Railroad  Company',"  passed  the  24th  day  of 
July,  A.  D.  1835,  and  of  an  act  of  the  General  Assembly 
of  the  State  of  Maryland,  passed  at  their  December  Ses- 
sion, A.  D.  1835,  entitled  "A  further  supplement  to  the 
act  entitled  'An  Act  to  incorporate  the  Delaware  and 
Maryland  Railroad  Company',"  and  in  pursuance  of 
certain  "Articles  of  Union,"  adopted,  certified  and  re- 
corded as  directed  by  law,  a  copy  of  which  certificate  is 
hereto  annexed,  marked  Exhibit  A. 

The  Baltimore  and  Port  Deposit  Railroad  Company 
was  incorporated  under  and  in  pursuance  of  the  provi- 
sions of  an  act  of  the  General  Assembly  of  the  State  of 
Maryland,  passed  at  their  December  Session,  A.  D.  1831, 
entitled  "An  Act  to  incorporate  the  Baltimore  and  Port 
Deposit  Railroad  Company,"  and  possessed  all  the  fran- 
chises, rights  and  privileges  by  the  said  act  and  the 
several  supplements  thereto  conferred;  among  others, 
that  of  constructing,  maintaining  and  operating  a  rail- 
road from  the  City  of  Baltimore,  in  the  State  of  Mary- 
land, to  Port  Deposit  in  the  same  State. 

The  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company  of  Pennsylvania,  was  originally  incorporated 
as  "The  Philadelphia  and  Delaware  County  Railroad 
Company,"  under  and  in  pursuance  of  an  act  of  the 
General  Assembly  of  the  Co 'nmon wealth  of  Pennsylva- 
nia,  approved  the  2d  day  of  April,   A.   D.   1831,  entitled 
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''An  Act  authorizing  the  Governor  to  incorporate  the 
Philadelphia  and  Delaware  County  and  Southwark  Rail- 
road Companies,"  and  possessed  all  the  franchises,  rights, 
and  privileges  by  the  said  acts  and  the  several  supple^ 
ments  thereto  conferred;  among  others,  that  of  con- 
structing, maintaining  and  operating  a  railroad  from  the 
City  of  Philadelphia  to  the  boundary  line  of  the  State  of 
Delaware.  The  name  of  the  said  company  was  changed  to- 
that  of  the  Philadelphia,  Wilmington  and  Baltimore 
Railroad  Company  by  a  supplement  to  the  act  of  incor- 
poration, approved  the  14th  day  of  March,  1836. 

The  union  of  the  consolidated  Wilmington  and  Sus- 
quehanna Railroad  Company,  the  Baltimore  and  Port 
Deposit  Railroad  Company,  and  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company,  of  Pennsyl- 
vania, was  effected  by  the  execution  of  certain  "Articles- 
of  Union,"  (a  copy  of  which  is  hereto  annexed,  marked 
Exhibit  B),  by  the  said  three  companies,  on  the  5th  day 
of  February,  1838,  under  the  authority  and  in  pursuance 
of  the  Acts  of  Assembly  therein  recited. 

Before  the  last  mentioned  union,  by  which  the  present 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany was  formed,  the  Baltimore  and  Port  Deposit  Rail- 
road Company  had  constructed  a  railroad  extending  from 
Baltimore  to  the  west  bank  of  the  Susquehanna  River;, 
the  consolidated  Wilmington  and  Susquehanna  Railroad 
Company  had  constructed  a  railroad  extending  from  the 
east  bank  of  the  Susquehanna  River  to  the  City  of  Wil- 
mington, and  the  original  "Philadelphia.  Wilmington 
and  Baltimore  Railroad  Company"  of  Pennsylvania, 
had,  under  and  in  pursuance  of  a  transfer  by  the  Wil- 
mington and  Susquehanna  Railroad  Company,  made  in 
accordance  with  the  second  section  of  an  act  of  the 
General  Assembly  of  the  State  of  Delaware,  passed  on 
the  13th  day  of  January  1837,  entitled  "A  further  sup- 
plement to  an  act  entitled  'An  Act  to  incorporate  the 
Wilmington  and  Susquehanna  Railroad  Company',"  of 
its  rights  and  privileges  in  the  premises,  constructed  that 


162         COURT   OF   ERRORS   AND  APPEALS. 


portion  of  the  railroad  originally  intended  to  have  been 
constructed  by  the  Wilmington  and  Susquehanna  Rail- 
road Company,  which  extended  from  the  City  of  Wil- 
mington to  the  divisional  Une  between  the  States  of 
Delaware  and  Pennsylvania,  and  had,  under  the  power 
conferred  by  its  own  charter,  constructed  a  railroad  from 
the  said  divisional  line  to  a  point  within  the  now  corpo- 
rate limits  of  the  City  of  Philadelphia. 

The  railroads  constructed  by  the  said  three  companies 
formed  a  continuous  line,  extending  from  a  point  at  or 
near  the  City  of  Philadelphia  in  the  State  of  Pennsylva- 
nia, through  the  State  of  Delaware,  to  Baltimore  in  the 
State  of  Maryland,  excepting  the  interval  between  the 
eastern  terminus  of  the  railroad  of  the  Baltimore  and 
Port  Deposit  Railroad  Company,  on  the  west  bank  of  the 
Susquehanna  River,  and  the  western  terminus  of  the 
railroad  of  the  Wilmington  and  Susquehanna  Company, 
on  the  east  bank  of  the  said  river,  between  which  ter- 
mini communication  was  maintained  by  means  of  a  ferry 
boat  belonging  to  the  two  companies  owning  the  rail- 
roads terminating  at  the  river. 

Since  the  consolidation  of  the  said  three  companies, 
the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company  has  been,  and  was  on  the  11th  day  of  August, 
1864,  engaged  in  the  business  of  transporting  passengers 
by  steam  power  on  the  said  line  of  railroad,  which,  by 
the  completion  of  a  railroad  bridge  across  the  Susque- 
hanna river,  in  the  year  1866,  was  rendered  a  continuous 
line,  extending  without  break  or  interval,  from  the  City 
of  Philadelphia  in  the  State  of  Pennsylvania,  through 
the  State  of  Delaware,  to  the  City  of  Baltimore  in  the 
State  of  Maryland.  The  said  line  of  railroad  forms  part 
of  a  great  line  of  travel  and  transportation  between  the 
northern  and  southern  States  of  the  Union.  The  capital 
invested  in  its  maintenance  and  operation  by  the  present 
•consolidated  company  has  been  largely  increased  since 
the  formation  of  the  said  company,  being  now  represented 
by  186,088  shares  of  capital  stock  of  the  par  value  of 
fifty  dollars  per  share. 
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The  said  company  is,  and  was  on  the  11th  day  of 
August,  1864,  also  engaged  in  the  transportation  of  pas- 
sengers by  steam  power  on  a  Hne  of  railroad  operated, 
but  not  owned  by  it,  of  which  it  is  the  lessee,  connecting 
with  its  aforesaid  main  line  of  road  at  New  Castle  Junc- 
tion in  the  State  of  Delaware,  and  thence  extending  south- 
wardly to  the  southern  boundary  of  the  State  of  Dela- 
ware, and  there  connecting  with  the  Eastern  Shore  Rail- 
road, extending  to  Crisfield,  in  the  State  of  Maryland. 

On  the  Uth  day  of  August,  1864,  the  General  Assembly 
of  the  State  of  Delaware  passed  an  act  entitled  "An  act  to 
raise  revenue  for  this  State,"  a  copy  of  which  is  hereto 
annexed. 

Between  the  1st  day  of  November,  1868,  and  the  1st  day 
of  November,  1869,  the  said  corporation,  defendant,  trans- 
ported by  steam  power  on  the  railroads  aforesaid,  in  a 
continuous  course  of  transportation,  either  through  the 
State  of  Delaware,  between  points  beyond  the  limits  of 
that  State,  or  between  a  point  beyond  and  a  point  within 
the  limits  of  that  State,  or  between  a  point  within  and  a 
point  beyond  the  limits  of  that  State,  pas- 

sengers, as  follows: 

In  the  month  of  November,  1868, 

December,     " 

January,       1869, 

February, 

March, 

April, 

May, 

June, 

July, 

August, 

September, 

October, 

Of  which  number  were  transported  exclusively 

on  the  main  line  of  railroad  extending  as  aforesaid  from 
Philadelphia  to  Baltimore. 

Under  the  provisions  of  the  said  act  of  August  11,  1864, 
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the  said  company  would  be  liable,  at  the  rate  of  ten  cents 
per  passenger,   to   a  tax  of   $  assuming  that   the 

act  is  applicable  to  the  entire  number  of  passengers  thus 
as  aforesaid  transported,  and  to  a  tax  of  $  assum- 

ing that  the  said  act  is  inapplicable  to  the  passengers  thus 
as  aforesaid  transported  on  the  main  line  of  railroad 
extending  from  Philadelphia  to  Baltimore. 

The  corporation  defendant  has  hitherto  refused  and  still 
refuses  to  pay  the  said  sum  or  any  portion  to  the  plaintiff, 
or  to  any  other  officer  or  agent  of  the  State  of  Delaware, 
alleging  that  the  aforesaid  act  of  August  11,  1864,  so  far 
as  the  same  is  applicable  to  the  whole  number  of  passen- 
gers carried  as  aforesaid,  is  in  conflict  with  the  Constitution 
of  the  United  States,  and  especially  with  the  provision 
thereof  which  gives  to  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
States,  and  with  the  right  of  transit  free  from  State  taxa-r 
tion  between  the  several  States,  which,  under  the  said  Con- 
stitution, is  a  privilege  of  citizens  of  the  United  States; 
and  so  far  as  the  said  act  is  applicable  to  the  passengers 
transported  on  the  main  line  of  railroad  extending  from 
Philadelphia  to  Baltimore  aforesaid,  is  in  conflict  with  the 
clause  in  the  Constitution  of  the  United  States  which  for- 
bids any  State  passing  a  law  impairing  the  obligation  of  a 
contract. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover  the  tax  for  the  whole  number  of  pas- 
sengers above  mentioned,  then  judgment  shall  be  entered 
in  his  favor  for  the  sum  of  $  ,  but  if  the  Court  shall 

be  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
tax  for  all  except  those  transported  on  the  aforesaid  main 
line  of  railroad  extehding  from  Philadelphia  to  Baltimore, 
then  judgment  shall  be  entered  in  his  favor  for  the  sum  of 
$  ;    but  if  the  Court  shall  be  of  opinion  that  the 

plaintiff  is  not  entitled  to  recover  the  said  tax  for  any  of 
the  passengers  aforesaid,  then  judgment  shall  be  entered 
for  the  defendant,  either  party  to  have  the  right  to  remove 
the   record   to   the   Court   of   Errors   and   Appeals   of  this 
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State,  and  to  sue  out  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  said  Court  of  Errors  and 
Appeals.  It  is  further  agreed  that  either  party  may  refer, 
in  the  argument  of  the  case,  to  any  act  of  the  legislatures 
of  Delaware,  Maryland  or  Pennsylvania,  relating  to  any 
of  the  four  railroad  companies  now  represented  by  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany, or  to  the  said  last  mentioned  company  itself,  and 
that  any  and  all  acts  of  Assembly  thus  referred  to  shall 
be  considered  as  and  form  part  of  this  case  stated,  also  the 
original  articles  of  union,  (copies  of  which  are  hereto 
annexed) . 

Witness  our  hands  this  second  day  of  December,  A.  D. 
1869. 

CHARLES  B.  LORE,  ] 

Att'yGen'l.    I     For  the 
T.  F.  BAYARD,  (Plaintiff. 

ELI  SAULSBURY,  J 

GEORGE  C.  GORDON, 

For  the  Defendant. 
And  now,  December  2d,  A.  D.  1869,  the  foregoing  case 
stated  having  been  read  and  filed,  it  is  considered  by  the 
Court  that  the  questions  of  law  therein  contained  ought 
to  be  decided  before  all  the  Judges;  it  is  therefore,  on  the 
joint  application  of  the  parties  to  this  suit,  ordered  by  the 
Co  art,  and  they  do  hereby  direct  that  the  same  shall  be 
heard  in  the  Court  of  Errors  and  Appeals  at  the  next  term 
thereof. 

E.  W.  GILPIN,  C.  J. 
EDWARD  WOOTTEN,  J. 
JOHN  W.  HOUSTON,  J. 

Articles  of  Union  of  the  Wilmington  and  Susquehanna  and  the 
Delaware  and  Maryland  Railroad  Companies. 

These  presents  certify  to  the  Recorder  of  Deeds  of  New 
Castle  county  that  at  a  meeting  of  the  stockholders  for  the 
Wilmington  and   Susquehanna  Railroad  Company  and  of 
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the  Delaware  and  Maryland  Railroad  Company,  held  pur- 
suant to  due  and  legal  notice  in  that  behalf  given,  at  the 
office  of  the  Wilmington  and  Susquehanna  Railroad  Com- 
pany, in  the  city  of  Wilmington,  on  the  eighteenth  day  of 
April,  in  the  year  of  our  Lord  eighteen  hundred  and 
thirty-six,  the  holders  of  a  major  part  in  amount  of  the 
stock  of  each  of  the  said  companies  attending  in  person  or 
by  proxy  at  that  time  and  place,  did  decide  that  the  said 
railroad  companies  should  be  united  and  together  form 
one  body  politic  and  corporate  by  the  name,  style  and  title 
of  "The  Wilmington  and  Susquehanna  Railroad  Com- 
pany" upon  the  following  terms  and  stipulations,  deemed 
by  them  proper  and  expedient: 

First. — There  shall  be  fifteen  directors  to  manage  the 
business  and  affairs  of  the  corporation,  who  shall  be  elected 
by  the  stockholders  at  this  present  meeting,  and  at  each 
annual  meeting  hereafter,  and  they  shall  elect,  by  ballot, 
one  of  their  number  as  president  of  the  company  within 
three  days  after  each  annual  election  of  directors. 

Second. — The  annual  meetings  of  the  company  shall  be 
held  in  the  city  of  Wilmington  on  the  second  Monday  of 
January,  in  each  and  every  year  hereafter;  and  the  offi- 
cers elected  at  this  meeting  shall  hold  .their  offices  till  the 
first  annual  meeting  hereafter,  and  until  their  successors 
be  duly  chosen. 

Third. — All  officers  and  agents  of  the  said  company, 
other  than  the  directors,  shall  be  elected  or  appointed  by 
a  majority  of  the  directors. 

Fourth. — All  by-laws  shall  be  passed,  made  and  altered 
or  repealed  by  a  majority  consisting  of  not  less  than  two- 
thirds  of  the  directors;  Provided,  That  no  by-laws  shall 
contravene  any  of  these  terms  and  stipulations;  and  the 
by-laws  of  the  Wilmington  and  Susquehanna  Railroad 
Company  shall  be  the  by-laws  of  this  company  until 
altered  or  repealed  by  two-thirds  of  the  directors,  as 
aforesaid. 

Fifth. — All  rules  and  regulations  necessary  and  proper 
for  the  management  and  conduct  of  the  business  and  affairs 
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of  the  company,  not  provided  for  in  a  by-law,  may  be  made 
by  the  directors,  and  the  business  and  affairs  of  the  com- 
pany shall  be  conducted  and  managed  by  them;  and  five 
directors  shall  constitute  a  quorum  for  the  transaction  of 
business. 

Sixth. — All  the  existing  stockholders  in  either  of  the 
said  companies  hereby  united,  shall  be  and  become  hence- 
forth stockholders  in  this  company,  and  the  corporate  seal 
of  che  Wilmington  and  Susquehanna  Railroad  Company 
shall  be  and  be  used  as  the  corporate  seal  of  this  company 
until  otherwise  provided  by  a  by-law;  and  certificates  shall 
be  issued  to  the  stockholders  for  their  respective  shares  in 
the  capital  stock  of  this  company  upon  the  surrender  of 
their  respective  certificates  for  the  same  number  of  shares 
of  stock  in  either  of  the  companies  hereby  united. 

In  testimony  whereof  we,  William  Seal,  chairman,  and 
Edward  W.  Gilpin,  Secretary  of  the  said  meeting,  have 
hereunto  subscribed  our  names  this  eighteenth  day  of 
April,  eighteen  hundred  and  thirty-six. 

WILLIAM    SEAL,  Chairman. 

Attest:  E.  W.  Gilpin,  Secretary. 

Articles  of  Union  of  the  Philadelphia,  Wilmington  and  Balti- 
more, the  Wilmington  and  Susquehanna,  and  the  Baltimore 
and  Port  Deposit  Railroad  Company. 

Articles  of  union  made  and  concluded  this  fifth  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-eight,  between  the  Wilmington  and  Sus- 
quehanna Railroad  Company,  the  Baltimore  and  Port 
Deposit  Railroad  Company,  and  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company,  by  virtue  and 
in  pursuance  of  an  act  of  the  General  Assembly  of  the 
State  of  Delaware,  entitled  "A  further  supplement  to  an 
act  entitled  'An  act  to  incorporate  the  Wilmington  and 
Susquehanna  Railroad  Company',"  and  an  act  of  the  Gen- 
eral Assembly  of  Maryland  entitled  "An  act  to  authorize 
the  union   of  the   Baltimore   and    Port    Deposit   Railroad 
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Company,  the  Wilmington  and  Susquehanna  Railroa«i 
Company,  and  the  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company,"  and  of  an  act  of  the  General 
Assembly  of  Pennsylvania  entitled  "An  act  supplemen- 
tary to  the  act  incorporating  the  Philadelphia,  Wilming- 
ton and  Baltimore  Railroad  Company." 

First. — The  said  three  corporations  are  hereby  united, 
and  from  and  after  the  first  election  of  directors  hereinaf- 
ter provided  for  in  the  third  article,  shall  be  merged  into 
one  body  corporate  under  the  name  and  style  of  "The 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany," and  the  stocks  of  the  said  three  corporations  so 
united  shall  form  one  common  stock,  and  all  the  estate, 
real,  personal  and  mixed,  and  the  rights,  privileges,  advan- 
tages and  immunities  belonging  to  each  of  the  said  cor- 
porations, become  and  be  vested  in  the  said  body  corpor- 
ate, and  the  debts  and  liabilities  of  each  of  the  said  corpor- 
ations shall  be  deemed  and  are  hereby  declared  to  be  the 
debts  and  liabilities  of  the  said  body  corporate. 

Second. — The  stock  of  the  said  body  corporate  is  hereby 
divided  into  shares  of  fifty  dollars  each,  of  which  the  pre- 
sent stockholders  of  the  Wilmington  and  Susquehanna 
Railroad  Company  are  hereby  declared  to  be  entitled  in 
all  to  sixteen  thousand  shares;  the  present  stockholders  of 
the  Baltimore  and  Port  Deposit  Railroad  Company  to 
nineteen  thousand  shares;  the  present  stockholders  of  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany to  ten  thousand  shares,  including  those  forfeited 
heretofore,  which  are  to  be  held  for  the  use  of  this  cof- 
poration,  and  certificates  of  stock  as  may  be  regulated  by 
the  president  and  directors  of  the  said  body  corporate 
shall  be  granted  and  issued  accordingly  to  each  of  the  said 
stockholders  so  soon  as  the  said  stockholders  shall  have 
paid  up  all  instalments  due  upon  the  shares  of  stock  held 
by  them  respectively,  and  shall  have  surrendered  the  cer- 
tificates previously  issued  to  them  as  stockholders  in  the 
respective  companies  hereby  united;  and  the  capital  stock 
of   the   said  corporation   shall   consist   of   such  number  of 
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shares  as  aforesaid,  subject  to  the  right  and  privilege  of 
increasing  the  same  from  time  to  time,  according  to  the 
provisions  of  the  respective  charters  of  the  said  companies 
hereby  united. 

Third. — There  shall  be  fifteen  directors  to  manage  the 
affairs  and  business  of  the  said  body  corporate,  and  a  meet- 
ing of  the  stockholders  of  the  three  corporations  hereby 
united  for  the  election  of  the  first  directors  shall  be  held 
^t  Wilmington  on  Wednesday  the  fourteenth  day  of  Feb- 
uary  instant,  of  the  time  and  place  of  which  meeting 
notice  shall  be  given  by  the  present  president  of  the  Wil- 
mington and  Susquehanna  Railroad  Company,  by  adver- 
tisement in  at  least  three  newspapers,  at  which  meeting 
fifteen  directors  shall  be  elected  by  the  said  stockholders 
voting  in  person  or  by  proxy,  and  each  share  being  enti- 
tled to  one  vote.  And  the  directors  so  elected  shall  hold 
their  offices  until  the  ensuing  annual  meeting  of  the  stock- 
holders and  until  their  successors  are  elected. 

Fourth. — The  stated  meetings  of  the  stockholders  shall 
be  held  in  the  City  of  Wilmington,  on  the  second  Monday 
of  January  in  each  and  every  year  hereafter,  at  which  time 
and  place  an  annual  election  of  directors  shall  be  made  by 
the  stockholders,  and  fifteen  days'  notice  of  the  time  and 
place  of  each  stated  meeting  shall  be  given,  by  advertise- 
ment, in  at  least  three  newspapers.  The  election  shall  be 
by  ballot,  and  each  share  of  stock  shall  entitle  the  holder 
thereof  to  one  vote,  to  be  given  either  in  person  or  by 
proxy,  provided  it  has  been  held  for  three  calendar 
m.onths  before  the  time  of  voting.  The  directors  shall, 
after  the  first  and  each  subsequent  election,  choose  by  bal- 
lot one  of  their  own  number  to  be  president  of  the  said 
body  corporate,  who  shall  serve  one  year  or  until  the  elec- 
tion of  a  successor.  The  omission  to  hold  an  election  for 
directors  at  the  time  prescribed  shall  in  no  wise  affect  the 
said  body  corporate,  but  such  election  may  be  had  upon 
due  notice  from  the  said  president  and  directors,  published 
as  aforesaid,  at  any  time  within  three  months  after  the 
time  so  prescribed  as  aforesaid.     The  directors  shall  hold 
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their  offices  for  one  year,  and  until  a  new  election  shall 
take  place;  and  the  powers  of  the  said  president  and 
directors  shall  be  the  same  as  are  now  vested  in  the  presi- 
dent and  directors  of  the  Wilmington  and  Susquehanna 
Railroad  Company.  The  president  may  be  removed  from 
his  office  by  a  vote  of  two-thirds  of  all  the  directors.  The 
directors  may,  in  each  year  that  they  may  deem  it  advis- 
able, elect  a  vice-president  from  their  own  number,  who, 
in  the  absence  of  the  president  shall  have  all  the  powers 
of  the  president,  and  shall  be  liable  to  removal  in  like 
manner  as  the  president.  Five  directors  shall  constitute 
a  quortim  for  the  transaction  of  business.  The  directors 
may,  if  they  shall  deem  it  advisable,  appoint  an  executive 
committee,  consisting  of  six  members,  from  the  States  of 
Pennsylvania,  Delaware  and  Maryland,  for  such  time  and 
for  the  performance  of  such  duties  as  any  resolutions  of 
the  directors  or  any  by-law  may  prescribe  and  assign,  and 
the  president  or  vice-president  and  any  two  members  of 
such  committee  shall  constitute  a  quorum  thereof.  All 
officers  and  agents  of  the  corporation,  other  than  directors, 
shall  be  appointed  by  the  directors,  who  may  prescribe  and 
exact  such  security  as  they  may  deem  proper  for  the  per- 
formance of  their  duties. 

Fifth.— The  stated  meetings  of  the  board  of  directors 
shall  be  held  alternately  at  Wilmington  and  Philadelphia, 
and  sp3cial  meetings  may  be  held  either  at  Wilmington. 
Philadelphia,  or  Baltimore.  The  corporation  shall  have 
offices  opened  at  Wilmington,  Philadelphia,  and  Baltimore, 
at  either  of  which,  transfers  of  stock  may  be  made  under 
such  regulations  as  the  board  of  directors  may  prescribe. 

Sixth. — ^All  by-laws  shall  be  made,  altered  or  repealed 
only  by  a  majority,  consisting  of  not  less  than  two-thirds 
of  all  the  directors,  it  being  understood  that  no  by-laws 
shall  contravene  any  of  these  terms  or  stipulations;  and 
the  existing  by-laws  of  the  Wilmington  and  Susquehanna 
Railroad  Company  shall,  until  altered  or  repealed  as  afore- 
said by  the  by-laws  of  this  corporation,  be  the  by-laws  of 
this  corporation,  and  all  rules  and  regulations  necessary  for 
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the  management  and  conduct  of  the  business  of  the  com- 
pany not  provided  for  in  a  by-law  may  be  made  by  the 
directors. 

In  witness  whereof  the  said  corporations,  parties  to  this 
agreement,  have  caused  their  respective  corporate  seals, 
attested  by  the  signatures  of  their  respective  presidents, 
to  be  hereunto  afhxed  the  day  and  year  first  hereinbefore 
written. 
[l.  s.]  JAMES   PRICE, 

President  of  the  Wilmington  and  Susquehanna  R.  R.  Company. 
[l.  s.]  J.  J.  COHEN,  Jr., 

President  of  the  Baltimore  and  Port  Deposit  R.  R.  Company. 
[l.  s.l  MATTHEW  NEWKIRK, 

President  of  the  Philadelphia,  Wilmington  and  Baltimore 
R.  R.  Company. 


'■] 


STATE   OF   DELAWARE, 
New  Castle  County. 

I,  Richard  G.  Cooper,  Prothonotary  of  the  Supe- 
[l.  s.]    rior   Court   of  the   State   of   Delaware,   in   and   for 

New  Castle  County,  do  hereby  certify  that  the 
above  and  foregoing  is  a  true  copy  of  the  docket  entries 
in  the  said  case,  together  with  a  true  copy  of  the  original 
case  seated  therein  filed,  and  the  order  of  the  Superior 
Court  made  therein,  as  the  same  now  remains  of  record  in 
the  Superior  Court  at  New  Castle. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  said  Superior  Court  at  New  Castle, 
the  first  day  of  March,  A.  D.  eighteen  hundred  and 
seventy. 

RICHARD   G.   COOPER,  Pro'y. 

The  following  is  a  copy  of  the  Act  of  the  General  Assembly  of 
the  State  of  Delaware,  passed  on  the  Wth  day  of  August, 
1864,  entitled  "an  act  to  raise  revenue  for  this  State''  refer- 
red to  in  the  case  stated: 

Section  1.  Every  person,  corporation  or  association  or 
company   of  persons   not   a   corporation,   engaged   or   that 
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may  hereafter  engage  in  the  business  of  transporting  or 
carrying  passengers  by  steam  power,  whether  on  land  or 
water,  in,  through,  upon,  over  or  across  any  portion  of 
this  State,  or  within  the  territorial  limits  of  the  same,  shall, 
on  the  firs:  day  of  October  next  and  thereafter  monthly  on 
the  first  day  of  each  month  or  within  five  days  thereafter, 
pay  into  the  hands  of  the  State  Treasurer  for  the  use  of 
the  State,  a  tax  at  and  after  the  rate  of  ten  cents  for  every 
passenger  so  transported  within  this  state  during  the 
month  then  just  ended.  Provided,  That  when  the  trans- 
portation of  a  passenger  shall  be  by  railroad  and  the  direc- 
tion and  length  of  his  journey  shall  be  such  as  to  require 
him  to  travel  upon  more  than  one  road  on  the  same  occa- 
sion, there  shall  be  but  one  tax  paid  to  the  State  Treasurer, 
and  that  shall  be  paid  by  the  person,  association  or  com- 
pany or  corporation  upon  the  road  used  by  which  his  jour- 
ney begins.  In  estimating  the  number  of  passengers 
referred  to  in  this  section,  all  persons  carried  who  are  sol- 
diers or  sailors  of  the  United  States  shall  be  omitted. 

Section  2.  Within  five  days  next  after  the  end  of  any 
month,  it  shall  be  the  duty  of  the  person  conducting  the 
aforesaid  business  of  transporting  passengers  or  (in  case  an 
association  or  company  of  persons  or  corporation  be  so 
engaged)  of  said  association,  company  or  corporation  to 
make  a  statement  to  the  State  Treasurer,  verified  by  the 
oath  or  affirmation  of  their  Treasurer  or  Keeper  of  their 
funds,  of  the  number  of  passengers  carried  on  account  of 
whom  they  are  subject  to  the  tax  aforesaid,  and  also  to 
pay  over  to  him  the  tax  or  duty  aforesaid.  Any  failure  to 
do  this  shall,  in  the  case  of  an  individual  person  or  com- 
pany or  association  of  persons  not  incorporated,  so  trans- 
porting or  carrying  passengers,  be  deemed  a  misdemeanor 
and  subject  the  offender  on  conviction  by  indictment  to  a 
fine  of  one  thousand  dollars;  and  in  the  case  of  a  corpor- 
ation, the  said  failure  shall  work  a  revocation  of  its  char- 
ter and  the  same  shall  from  thenceforth  be  deemed  and 
taken  to  be  and  shall  be  absolutely  revoked.  And  further, 
in  case  of  any  individual  person  or  company  or  association 
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of  persons  as  aforesaid,  so  failing,  it  shall  be  unlawful  for 
him  or  them  thereafter  to  prosecute  or  conduct  or  be  con- 
cerned in  the  carrying  of  passengers  as  aforesaid  in  this 
State,  and  if  he  or  they  shall  presume  to  pursue  said  busi- 
ness they  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction by  indictment,  be  punished  by  fine  not  less  than 
one  thousand  dollars,  and  imprisonment  not  less  than  one 
year. 

Section  3.  The  Court  of  Chancery  shall  have  jurisdic- 
tion and  power,  and  upon  the  application  of  the  State 
Treasurer  on  behalf  of  the  State,  it  shall  be  the  duty  of  the 
Chancellor  to  restrain,  by  injunction  process,  any  breach 
of  this  act,  in  carrying  passengers,  after  failure  to  make 
the  statement  and  payment  or  either  of  them  provided  for 
by  the  second  section  of  this  act.  And  further,  in  case  of 
any  failure  by  any  corporation  to  comply  with  the  terms 
of  this  act  applicable  to  it,  the  State  Treasurer  shall  report 
the  fact  immediately  to  the  General  Assembly,  if  in  ses- 
sion, or  at  their  next  meeting  either  regular  or  adjourned, 
and  also  to  the  Attorney  General,  whose  duty  it  shall  be 
to  proceed  without  delay  against  the  said  corporation  in 
the  proper  tribunal,  to  carry  the  aforesaid  revocation  into 
effect. 

Section  4.  In  case  there  be  in  the  charter  of  any  cor- 
poration liable  to  the  provisions  of  this  act,  any  clause  or 
provision  so  restricting  the  amount  of  toll  to  be  charged 
for  the  transportation  of  passengers  as  that  this  act  would 
according  to  the  present  rate  of  charges  by  the  said  cor- 
poration operate  unjustly  against  it,  then  it  is  hereby 
declared  and  enacted  that  the  said  corporation  shall  have 
the  right  to  increase  the  said  toll  to  the  amount  of  the  tax 
herein  provided  for. 

Section  5.  The  State  Treasurer  shall  have  and  exercise 
every  necessary  power  to  enable  him  to  ascertain  the  tax 
payable  according  to  the  provisions  of  this  act,  and  he  may 
enforce  the  payment  of  the  same  and  all  the  provisions 
of  chapter  29,  of  the  Revised  Code  of  this  State,  conferring 
power,  &c.,  upon  that  officer  and  his  collectors  in  relation 
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to  the  execution  of  the  warrant  issued  to  him  by  the  Aud- 
itor for  the  collection  of  the  State  tax,  shall  be  vested  in 
and  may  be  exercised  by  him  and  them  in  the  collection 
of  the  tax  provided  by  this  act. 

Section  6.  The  condition  of  the  official  bond  of  the 
State  Treasurer  shall  extend  to  the  money  received  under 
the  provisioiis  of  this  act,  and  to  the  performance  of  the 
duty  of  collecting  the  aforesaid  tax,  which  duty  is  hereby 
imposed  upon  him. 

Section  7.  The  Secretary  of  State  shall  cause  a  copy  of 
this  act,  duly  certified  to  be  published  immediately  in  all 
the  newspapers  of  this  State,  and  to  be  kept  published 
therein  for  the  space  of  three  months. 

Eli  Saulsbury,  for  the  plaintiff.  The  grounds  on  which 
the  constitutionality  of  the  act  of  the  Legislature  of  this 
State  involved  in  the  case,  would  be  contested  on  the  other 
side,  were  first,  that  it  contravened  that  provision  of  the 
constitution  of  the  United  States  which  confers  upon  Con- 
gress the  power  to  regulate  commerce  between  the  States, 
but  the  delegation  of  that  power  was  for  the  purpose  of 
raising  revenue  to  defray  the  expenses  of  the  federal  gov- 
ernment, and  to  prevent  discordant  and  conflicting  regula- 
tions of  foreign  and  domestic  commerce  by  the  legislatures 
of  the  several  States.  Resolution  of  Congress  in  1783.  The 
Federalist,  5.  The  term  commerce  included  traffic;  but  it 
signified  more  than  that,  for  it  included  commercial  inter- 
course of  every  kind  between  the  people  of  different 
nations  and  states,  and  parts  of  states,  and  what  was  meant 
by  regulating  it,  was  prescribing  the  rules  by  which  it 
should  be  carried  on  and  be  controlled  and  governed,  and 
the  power  to  regulate  it,  was  the  power,  of  course,  to  pre- 
scribe the  rules  by  which  commerce  or  commercial  inter- 
course in  all  its  branches  is  to  be  governed.  Gibbons  v. 
Ogden,  9  Wheat.  189.  There  was  nothing,  however,  in  the 
act  of  the  legislature  in  question  which  looked  to  or  pre- 
tended to  prescribe  any  regulation  for  the  government  of 
commerce  between  this  and  other  states  or  parts  of  the 
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world,  in  the  sense  in  which  the  term  was  employed  and 
the  power  was  conferred  on  Congress  in  the  constitution 
of  the  United  States,  for  it  merely  imposes  a  tax  of  ten 
cents  on  every  passenger  traveling  upon  any  part  of  the 
railroad  of  the  defendants  within  the  limits  of  this  State, 
for  State  revenue,  and  nothing  more,  so  far  as  this  case 
was  concerned.  But  it  had  been  recognized  by  the  high- 
est tribunal,  the  Supreme  Court  of  the  United  States,  that 
there  is  a  concurrent  power  residing  in  the  States,  to  regu- 
late commerce  between  them  and  other  States,  and  even 
foreign  countries,  unless  Congress  has  legislated  on  the 
subject  in  such  a  manner  gis  necessarily  to  preclude  legis- 
lation upon  it  by  the  States;  and  that  the  mere  grant  to 
Congress,  of  the  power  to  regulate  commerce  in  the  terms 
employed  in  the  constitution,  does  not  prohibit  the  exer- 
cise of  the  power  by  a  State  over  the  same  subject.  Wil- 
son V.  The  Blackbird  Creek  Marsh  Co.  2  Pet.  245.  License 
Cases,  5  How.  578.  City  of  New  York  vs.  Milne,  11  Pet.  151. 
Cooky  vs.  The  Board  of  Wardens  of  Philadelphia,  12  How. 
318.     Gilman  vs.  Philadelphia,  3  Wall.  724. 

The  enactment  of  the  statute  in  question  was  the  exer- 
cise of  a  power  by  the  legislature  of  this  State  which  had 
only  been  exercised  by  legislatures  of  the  State  since  the 
existence  of  railroads  in  them,  the  creatures  of  their 
own  power  and  making,  and  over  which  Congress  had 
never  yet  attempted  to  exercise  any  power  under  that  pro- 
vision of  the  constitution,  or  to  prescribe  any  regulation 
whatever.  He  had  said,  what  was  apparent  upon  the  face 
of  it,  that  it  was  no  part  or  purpose  of  the  act  to  regulate, 
or  to  prescribe  any  regulation  in  relation  to  the  commerce 
or  conveyance  of  passengers  on  the  railroad  of  the  defend- 
ants within  or  without  the  limits  of  this  State.  But  even 
conceding  that  it  might  have  the  indirect  or  incidental 
effect  to  affect  the  latter  kind  of  commercial  intercourse 
between  citizens  of  other  States  traveling  on  it,  such  inci- 
dental effect  merely  could  not  render  it  unconstitutional. 
License  Cases,  5  How.  615.  Nathan  vs.  Louisiana,  8  How.  80. 
The  sole  object  of  the  act  is  simply  a  tax  for  State  revenue; 
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but  it  had  been  held  that  the  State  may  tax,  although  it 
cannot  regulate,  foreign  commerce.  Passenger  Cases,  7 
How.  402.  And  taxing  a  railroad  is  not  regulating  comr 
merce.  Cumberland  Road  Case,  3  How.  151.  Veazie  vs. 
Moor,  14  How.  568.  Hudson  County  vs.  The  State,  4  Zabr. 
728.  The  act  in  question  being  a  measure  of  State  reve- 
nue, was  duly  enacted  in  the  exercise  of  the  rightful  power 
and  authority  of  the  legislature  to  levy  taxes.  The  Feder-r 
alist,  No.  32,  p.  249.  Gibbons  vs.  Ogden,  9  Wheat.  189. 
Brown  vs.  State  of  Maryland,  12  Wheat.  438.  McCullough 
vs.  Maryland,  4  Wheat.  429.  City  of  New  York  vs.  Milne, 
11  Pet.  151.  Weston  vs.  City  of  Charleston,  2  Pet.  467. 
Crandall  vs.  Nevada,  6  Wall.  35.  The  States  may  tax  every 
thing  which  exists  within  their  respective  limits,  either  by 
their  authority,  or  by  their  permission.  License  Tax  Cases, 
5  Wall.  464.  Biddle  vs.  The  Commomwealth,  13  Serg.  & 
Rawle,  409.  Nathan  vs.  Louisiana,  8  How.  80.  Thompson  vs. 
The  Union  Pacific  R.  R.  Co.,  9  Wall.  579.  The  tax 
imposed  by  the  act  was  a  tax  on  the  business  of  the  rail- 
road company  to  be  ascertained  and  graduated  by  the 
number  of  passengers  carried,  and  not  upon  the  passengers 
directly,  and  was,  therefore,  in  no  sense  a  commercial  reg- 
ulation as  between  it  and  other  States,  but  was  such  a  tax 
as  the  State  had  the  power  to  constitutionally  impose 
upon  the  property  and  business  of  the  company  within  its 
own  limits.  The  Commonwealth  vs.  P.  &  R.  R.  R.  Co.,  62 
Penn.  286.  And  there  was  nothing  in  the  union  and 
consolidation  of  the  railroad  company  originally  incorpo- 
rated by  the  legislature  of  this  State,  with  the  railroad 
companies  likewise  originally  and  respectively  incorpo- 
rated by  the  legislatures  of  the  adjoining  States  of  Mary- 
land and  Pennsylvania,  for  the  purpose  of  constructing  the 
present  railroad  of  the  defendants  from  Philadelphia 
through  this  State  to  Baltimore,  into  one  united  company 
that  could  in  any  manner  impair,  abridge,  or  diminish  the 
power  of  this  State  to  tax  the  property  and  business  of  the 
consolidated  company  within  its  limits.  0.  &  M.  R.  R. 
Co.  vs.  Wheeler,  1  Black.  286.     Farnew  vs.  Blackiston  Ohio 


STATE  TREASURER  v.  P.,  W.  &  B.  R.  R.  CO.     177 

Canal  Co.,  4  Sum.  47.  State  vs.  North  &  Scott,  27  Mo.  464. 
There  is  no  discrimination  whatever  in  the  act  in  favor  of 
the  citizens  of  this  State  in  regard  to  the  tax,  for  they  were 
all  alike  subject  to  it  when  traveling  upon  any  part  of  the 
road,  however  short  it  might  be,  within  the  limits  of  the 
State. 

The  act  does  not  interfere  with  or  impair  the  right  of 
the  officers  or  servants  of  the  Federal  Government  to 
travel  or  pass  through  the  State.  He  had  already  said 
that  the  tax  in  question  was  not  a  tax  on  the  passenger, 
but  on  the  railroad  company,  to  be  measured  by  the  num- 
ber of  passengers  carried  upon  any  portion  of  their  road 
in  the  State,  and  was  to  raise  revenue  for  the  support  of 
the  State  government  and  to  pay  its  debts,  and  more  par- 
ticularly, the  large  debt  contracted  by  it  in  supplying 
troops  to  the  armies  of  the  United  States  during  the  exi- 
gencies of  the  late  war.  For  until  those  great  emergen- 
cies arose  about  the  time  of  the  passage  of  the  act,  which 
was  in  1864,  we  never  Had  any  such  tax,  and  we  never 
should  have  had  any  such  tax  in  the  State,  but  for  the 
heavy  debt  which  the  war  had  entailed  upon  it.  The  lan- 
guage of  the  law  is  that  the  company,  or  any  other  cor- 
poration or  persons  engaged  in  the  business  of  carrying 
passengers  for  hire  in  this  State,  "shall  pay  at  and  after 
the  rate  of  ten  cents  for  every  passenger,"  and  that  was 
not  only  in  terms,  but  in  its  direct  effect,  a  tax  on  the 
company,  and  not  upon  the  passenger,  for  it  was  entirely 
optional  with  the  company  whether,  or  not,  it  would 
require  him  virtually  to  pay  it  by  increasing  the  fare  pro 
tanto.  But  whether  that  was  done,  or  not,  the  company, 
and  the  company  alone,  was  subject  to,  and  bound  to  pay 
it.  Society  of  Savings  vs.  Coit,  6  Wall.  594.  The  case  of 
Crandall  vs.  Nevada  would  be  referred  to  on  the  other  side, 
but  the  statute  of  that  state  involved  in  that  case,  imposed 
a  capitation  tax  of  one  dollar  upon  every  passenger  going 
out  of  the  State  or  through  it,  but  not  on  any  one  going 
into  it,  or  from  one  point  to  any  other  within  its  limits; 
and  the  court  very  properly  held  that  it  was  a  personal  tax 
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imposed  directly  on  the  passemger,  although  the  point  was 
made  by  the  counsel  for  the  State  that  it  was  not  a  tax  on 
the  passenger.  But  in  this  case  the  statute  of  our  State  is 
different ,  for  it  was  as  he  had  already  shown,  under  the 
law  of  this  State  a  tax  upon  the  carrier,  and  not  upon  the 
passenger. 

The  act  was  not  obnoxious  to  the  ojection  that  it 
impairs  the  obligation  of  any  contract,  either  express  or 
implied,  between  the  State  and  the  company  under  the 
provision  of  the  nineteenth  section  of  the  original  charter 
of  what  was  then  named  the  Maryland  and  Delaware  Rail- 
road Company,  and  whose  road,  rights  and  franchises  now 
constitute  a  part  of  the  road,  rights  and  franchises  of  the 
present  united  and  consolidated  company,  the  defendant 
in  this  case.  It  was  under  that  provision  since  the  union 
of  the  companies  that  the  original  exemption  from  tax- 
ation of  that  road  by  the  State  of  Maryland,  it  would  be 
contended,  was  now  extended  and  would  apply  to  the 
whole  road  of  the  company  as  at  present  constituted,  as 
well  in  Delaware  and  Pennsylvania,  as  in  Maryland,  both 
by  its  express  teems,  and  by  necessary  implication.  But 
there  was  nothing  in  the  act  of  this  state  authorizing  and 
providing  for  the  union  and  consolidation  of  the  several 
companies  into  one  company,  which  warrants  any  such 
pretension,  as  against  this  State,  at  least.  There  was  no 
consideration  paid  to  the  State  for  the  act  to  authorize  the 
consolidation  of  them,  and  unless  the  exemption  from  tax- 
ation is  clear  and  explicit,  or  for  a  valuable  equivalent, 
and  even  then,  only  for  a  specified  and  determinate  period, 
it  is  void.  Besides,  a  strict  construction  of  railroad  and 
other  like  charters,  was  now  the  well  settled  rule  of 
American  law  on  that  subject,  and  no  court  will  ever  infer 
or  presume  such  an  exemption  without  express  and 
unequivocal  words  which  cannot  be  otherwise  interpreted. 
Pierce's  American  Railroad  Law  9.  Dartmouth  College  Case, 
4  Wheat.  636.  Rice  vs.  The  Railroad,  1  Black.  380.  Provi- 
dence Bank  vs.  Billings,  4  Pet.  561 .  P.,  W.  &  B.  R.  R.  Co.  vs. 
Maryland,  10  Hovu.  393.    Ohio  L.  J.  &  T.  Co.  vs.  De  Bow, 
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16  How.  416.  Gordon  vs.  Appeal  Tax  Court,  3  How.  144. 
New  Jersey  vs.  Wilson,  7  Cranch  164.  State  Bank  of  Ohio  vs. 
Knoop,  16  How.  369.  City  of  Baltimore  vs.  B.  &  0.  R.  R. 
Co.,  6  Gill  295.  Washington  University  vs.  Rouse,  8  Wall. 
442.  Bank  of  Pennsylvania  vs.  The  Commonwealth,  19  Penn. 
Easton  Bank  vs.  The  Commonwealth ,  10  Barr  443.  Red/,  on 
Railways,  531. 

Smithers,  {Gordon  with  him)  for  the  defendants.  The 
object  of  the  act  was  to  raise  revenue  for  the  support  of 
the  State  goyemment,  and  the  tax  is  the  specific  sum  of 
ten  cents  for  every  passenger,  whether  he  goes  but  a  few 
miles  or  throughout  the  entire  State,  An  act  of  the  legis- 
lature of  the  State  of  California  imposing  a  stamp  tax  on 
bills  of  lading  for  the  transportation  of  gold  from  that 
State,  was  held  to  be  a  tax  on  exports,  and  was  consequent- 
ly void.  The  court  considered  the  intention  to  impose  the 
tax  on  the  gold  exported,  by  imposing  it  on  the  bill  of 
lading,  was  too  plain  to  be  questioned.  Almy  vs.  California, 
24  How.  169.  If  this  is  a  tax  on  the  passenger  in  his 
transit  into  or  through  the  State,  united  and  consolidated 
as  the  original  railroad  companies  had  been  into  one,  and 
their  roads  mad^  one,  two  out  of  the  three  original  roads 
thus  united  and  made  one,  one  being  in  Pennsylvania  and 
the  other  in  Maryland,  and  this  having  been  done  with  the 
mutual  sanction  and  consent  and  by  the  authority  of  all 
three  of  the  States  acting  through  their  respective  legisla- 
tures, what  right  has  this  State  to  restrict  travel  over  it  to 
and  from  those  States,  or  any  other  part  of  the  country,  to 
even  the  slightest  degree,  without  the  consent  of  those 
States  ? 

According  to  the  definition  given  by  C.  J.  Marshall  in 
Gibbons  vs.  Ogden  of  the  term  commerce  and  the  regulation 
of  it,  it  means  intercourse,  and  embraces  travel  as  well  as 
traffic;  and  it  was  so  considered  and  held  by  the  court  in 
the  cases  also  cited  on  the  other  side,  of  McCullough  vs. 
Maryland;  Crandall  vs.  Nevada;  and  in  Ex  Parte  Crandall  vs. 
Nevada,  1  Nevada  294.     Where  the  object  of  the  act  is  to 
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raise  revenue  by  taxation,  the  power  to  regulate  commerce 
is  not  in  the  State.  It  is  never  allowable  in  a  State  when 
such  is  the  operation  or  effect  of  it.  Passenger  cases,  7  How. 
470.  In  those  cases  the  Judges  differed  in  their  opinions 
as  to  the  construction  of  the  different  statutes  of  the 
several  States  involved  in  them.  In  regard  to  the  New 
York  statute,  the  argument  was  on  the  first  branch  of  it 
relative  to  passengers  from  foreign  ports,  and  the  question 
was  whether  it  constituted  a  tax  and  a  regulation  of  com- 
merce; but  where  that  was  clear,  as  a  matter  of  fact,  the 
opinion  was  just  as  clear  that  the  law  was  as  he  had  just 
announced  it.  And  it  was  so  held  in  the  License  Cases,  5 
How.  605.  McCullough  vs.  Maryland,  4  Wheat.  ^2S.  Weston 
vs.  City  of  Charleston,  2  Pet.  467.  Oilman  vs.  Philadelphia, 
3  M^a//.  730.  Cooley  vs.  Philadelphia,  12  How.  300.  Searightvs. 
Stokes,  3  How.  170.  Veasie  vs.  Moor,  14  How.  568.  In  the 
case  cited  on  the  other  side  of  the  Commonwealth  vs.  P.  &  R. 
R.  R.  Co.,  the  court  did  not  question  the  propriety  of  the 
decision  in  the  case  of  Crandall  vs.  Nevada,  but  distinguished 
it  from  the  case  then  before  the  court.  And  in  the  case  of 
Thompson  vs.  The  Union  Pacific  R.  R.  Co.,  the  only  question 
was  whether  the  State  had  the  power  to  tax  the  prop- 
erty of  the  company  within  its  limits,  and  in  which 
the  power  of  the  State  to  do  that  was  affirmed.  The 
governmental  regulations  of  trade  and  commerce  by 
states  and  nations  were  usually  prescribed  and  enforced 
by  some  method  of  taxation  with  a  view  to  public  revenue, 
and  which  in  general  is  the  primary,  if  not  the  sole  object 
of  them.  Foreign  commerce  usually  by  impost  duties 
collected  at  ports  of  entry  established  by  authority  of  the 
State  for  that  purpose,  and  where  alone  the  commodities 
allowed  to  be  introduced  for  sale,  can  be  lawfully  imported 
into  the  country;  and  domestic  commerce  in  the  main  by 
taxes  imposed  by  law  in  the  form  of  licenses  or  other  excise 
duties,  sometimes  with  a  view  to  restrict  or  regulate  cer- 
tain branches  of  internal  trade  or  traffic,  but  generally  and 
primarily  for  the  same  purpose  as  the  other,  to  raise  pub- 
lic revenue  for  the  support  of  government.     And  any  law 
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for  that  purpose  which  had  the  effect,  either  directly  or 
indirectly  to  interfere  with  or  afTect  the  commerce  of  a 
countr^^  whether  foreign  or  domestic,  was  generally  rec- 
ognized and  denominated  throughout  this  country  and 
England,  at  least,  before  and  at  the  time  of  the  formation 
and  adoption  of  the  constitution  of  the  United  States,  as 
a  commercial  regulation,  and  that  was  the  broad  and  com- 
prehensive and  well  known  and  well  understood  sense  in 
which  the  intelligent  and  enlightened  framers  of  the  con- 
stitution of  the  United  States  employed,  to  them  the  famil- 
iar terms,  "to  regulate  commerce"  (penned  and  expressed 
with  care,  as  every  other  passage  was  in  that  instniment) 
which  were  adopted  and  incorporated  into  the  commercial 
clause  of  it.  The  travel  of  passengers,  whether  on  business 
or  pleasure,  is  a  branch  of  commercial  intercourse  between 
States  and  nations,  and  wherein  does  a  tax  on  travelers  on 
coming  into  or  going  out  of  the  State,  imposed  for -pub- 
lic revenue,  differ  in  principle  and  in  the  purview  of  that 
clause  of  the  constitution,  from  a  tax  imposed  for  the  same 
purpose  on  any  other  branch  of  commercial  intercoiirse 
between  the  States  of  this  Union?  A  tax  on  such  a  trav- 
eler is  per  se  a  commercial  regulation,  because  it  prescribes 
a  requirement  with  which  he  must  comply  before  he  can 
lawfully  exercise  the  right  or  privilege  which  the  regula- 
tion on  that  condition  concedes  to  him;  and  it  was  no 
answer  to  that  to  say  that  the  act  in  question  does  not  oper- 
ate upon  him  directly,  or  directly  require  him  to  pay  the 
tax,  but  only  the  railroad  company  to  do  that  which  it 
may  or  may  not  do  at  its  option,  for  it  is  manifest  that  it 
contemplates  that  the  passenger  shall  pay  the  tax,  because 
it  absolutely  requires  the  company  to  pay  it,  and  at  the 
same  time  specially  provides  that  it  shall  have  the  power 
to  increase  the  fare  to  the  amount  of  the  tax,  if  it  did  not 
already  possess  that  power  before  the  passage  of,  and  inde- 
pendent of  the  act  itself.  And  it  was  to  prevent  the  gen- 
eral inconvenience  and  evil  of  a  serious  interference  with 
the  domestic  commerce  of  the  whole  country,  that  is  to 
say,  the  commerce  among  the  States  and  with  the  Indian 
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tribes,  by  the  several  State  governments,  that  the  provision 
in  regard  to  those  particular  departments  of  commercial 
intercourse,  was  inserted  in  the  clause  referred  to,  and  the 
exclusive  power  to  regulate  it,  as  he  contended,  by  such  or 
any  other  means,  was  expressly  delegated  to  Congress, 
other  and  more  specific  provisions  of  the  constitution 
reserving  to  Congress  the  control  and  regulation  of  the 
foreign  commerce  of  the  country  in  the  several  modes 
provided  for  in  it.  He  would,  therefore,  conclude  what 
he  had  to  sa,y  on  the  subject  by  adding  that  the  act  in 
question,  both  on  the  authorities  cited  by  him,  and  the 
evident  meaning  and  design  of  the  provision  of  the  consti- 
tution which  he  had  been  considering,  vvas  to  his  mind 
clearly  unconstitutional  as  an  attempt  on  the  part  of  this 
State  to  interfere  with  and  regulate,  in  the  sense  in  which 
that  phrase  is  employed  in  the  constitution,  commercial 
intercourse  between  it  and  the  other  States  of  the  Union, 
so  far  as  that  intercourse  was  conducted  over  and  by 
means  of  the  railroad  of  the  defendants,  which  was  a 
great  national  thoroughfare,  and  in  the  direct  line  of  com- 
munication between  two  great  commercial  sections   of  it. 

T.  F.  Bayard,  for  the  plaintiff.  The  Government  of 
the  United  States  was  formed  out  of  the  States  of 
the  Union  with  limited  and  delegated  powers  for  the 
benefit  and  welfare  of  the  whole  confederation,  and  to 
have  charge  of  the  great  concerns  which  pertain  to  it. 
The  eighth  section  of  the  first  article  of  the  constitution 
of  it,  among  other  provisions,  confers  on  Congress  the 
power  to  lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises; and  to  regulate  commerce  with,  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes; 
and  the  provision  contained  in  the  second  paragraph  of 
section  ten  of  the  same  article,  that  no  State  shall,  with- 
out the  consent  of  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws,  the  net  produce  of 
which  should  be  for  the  use  of  the  treasury  of  the  United 
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States,  nor  without  the  consent  of  Congress  lay  any  duty 
of  tonnage,  were  to  be  considered  and  construed  with  the 
former,  in  order  to  apprehend  the  true  and  proper  mean- 
ing   of    them,    and    the    powers    conferred    by    them,    as 
qualified    and    indicated    when    considered    in    connection 
with  each  other.     And  the  first  legitimate  inference  and 
deduction  to   be   derived   from   them,   when   thus   viewed 
and  considered  together  was,  that  the  several  States  were 
not  to  be  prohibited  from  laying  or  imposing  any  taxes, 
except  as  is  therein  limited  and  provided.     The  power  of 
a  State  to  regulate  or  tax  foreign  commerce  is  expressly 
prohibited   in   explicit    terms    in   the    provision   which   he 
had  read  that   "no   State   shall,   without   the   consent   of 
Congress,   lay   any  imposts   or   duties   on  imports  or  ex- 
ports," except  as  therein  provided,  a'nd  then  only,  so  far  as 
the  net  receipts  from  them  were  concerned,  for  the  use  of 
the  general  government.     A  State,  however,  was  not  to 
be  prohibited  from  laying  taxes,  except  as  is  limited  and 
provided  in  the  clauses  of  the  constitution  which  he  had 
just  read.     And   such  was  the  construction  which  Chief 
Justice  Taney  had  given  to  the  definition  of  Chief  Jus- 
tice  Marshall  of  the  term  commerce,   and  the  power  of 
Congress  to  regulate  it  with  foreign  nations,  and  among 
the  several  States.  Gibbons  vs.  Ogden,  9  Wheat.  1.  The  Passen- 
ger Cases,  7  How.  479.    If  then  there  is  an  express  and  posi- 
tive prohibition  incorporated  into  the  constitution  against 
a  State's  laying  any  tax  on  foreign  commerce,  if  it  was 
the  design  of  the  framers  of  it  to  deny  tliem  the  right 
and  power  to  tax  domestic  commerce,   or  commerce  be- 
tween the  States,  why  was  not  an  express  prohibition  also 
incorporated  in  it  to  that  effect?     Or  why  should  it  be 
left  to  be  inferred  or  implied  merely  from  the  grant  to 
Congress    of    the    general    power    to    regulate    commerce? 
But  would  you  go  to  that  clause  of  the  constitution  to 
find  by  implication  merely  the  power  of  Congress  to  tax 
by  imposts  or  duties  the  foreign  commerce  of  the  coim- 
try?     Certainly  not,  because  that  power  is  expressly  con- 
ferred   by    the    clause    almost    immediately    preceding    it. 
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and  that  was  itself  conclusive  proof  of  the  fact  that  the 
authors  and  framers  of  the  instniment  never  intended 
that  the  power  of  Congress  to  tax  foreign  commerce 
should  or  could  be  derived  by  implication  from  the 
power  given  to  it  to  regulate  it  merely.  Nor  can  you, 
for  equally  as  strong  and  sound  a  reason,  resort  to  the 
latter  clause  to  find  by  implication  simply  the  power  of 
Congress  to  tax  domestic  commerce,  or  commerce  among 
the  several  States.  Because  the  latter  power  is  also  ex- 
pressly given  in  the  same  clause  by  which  the  power  to 
tax  foreign  commerce  is  conferred.  It  is  a  sound  rule  of 
construction  of  such  instruments  that  we  are  never  to  de- 
pend on  implications  merely  from  any  provision  in  it  for 
a  power  which  is  conferred  by  the  express  terms  of  it. 
But  there  were  other  ways  of  regulating  commerce,  both 
foreign  and  domestic,  than  by  the  taxation  of  it,  for  the 
power  to  regulate  it,  and  the  power  to  tax  it  were  not 
necessarily  one  and  the  same  power.  On  the  contrary, 
the  distinction  between  the  two  powers  was  clearly  recog- 
nized in  the  constitution  itself.  For  while  the  power  to 
regulate  commerce  is  conferred  upon  Congress  in  the  few 
general  words  which  he  had  so  often  repeated,  without 
any  express  restriction  or  exception  whatever  with  refer- 
ence to  the  power  of  the  States  to  regulate  it,  the  power 
to  tax  it  is  conferred  and  prescribed  in  several  specific 
provisions  relating  to  the  subject,  with  the  express  re- 
striction that  no  State  shall  tax  commerce  with  foreign 
nations,  without  the  consent  of  Congress,  except  as  therein 
mentioned,  and  for  the  purpose  therein  stated.  And  if 
we  are  to  have  recourse  to  constitutional  implication  to 
ascertain  the  meaning  of  it  in  either  of  these  respects, 
does  not  that  restriction  much  more  reasonably  and  le- 
gitimately imply  that  any  State  may  tax  commerce  among 
the  States,  or  with  the  Indian  tribes  without  the  consent 
of  Congress  for  the  use  of  its  own  treasury,  than  it  is  im- 
plied that  no  State  shall  have  the  power  to  tax  those  two 
branches  of  commerce,  because  another  power,  the  power 
to  regulate  such  branches  of  commerce  is  exclusively  con- 
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f erred    on    Congress,    as    is    contended    for    on    the    other 
side? 

But  conceding  for  the  sake  of  argument,  that  Congress 
has  under  the  commercial  clause  in  the  constitution,  the 
sole  and  exclusive  power  to  regulate  commerce  with  for- 
eign nations,  among  the  several  States  and  with  the  In- 
dian tribes,  it  will  not  be  contended  that  its  power  to 
tax  is  sole  and  exckisive,  or  be  denied  that  while  its 
power  to  tax  property  or  commerce  within  the  limits  of 
any  State,  is  co-extensive  with  the  power  of  that  State  to 
tax  the  same,  it  is  only  a  concurrent  power  with  that  of 
the  State  over  the  same  subject  matter;  and  which  con- 
sideration would  serve  to  show  that  there  is,  and  must  be 
a  manifest  distinction  recognized  in  the  constitution  it- 
self, between  the  power  to  regulate  and  the  power  to  tax 
commerce.  Indeed,  he  might  say  that  there  was  not  a 
provision  in  it  relating  to  either  power,  that  did  not  un- 
equivocally discriminate  the  one  from  the  other,  and  in- 
directly recognize  a  distinction  between  them.  The 
distinction  was  also  clearly  recognized  and  stated  by 
Chief  Justice  Marshall,  in  the  opinion  announced  by  him 
in  the  case  of  Gibbons  vs.  Ogden,  9  Wheat.  On  that  subject 
the  Federalist  says  ' '  I  am  willing  to  allow  in  its  fullest 
extent  the  justness  of  the  reasoning  which  requires  that 
the  individual  states  should  possess  an  independent  and 
uncoQtrollable  authority  to  raise  their  own  revenues  for 
the  supply  of  their  own  wants.  And  making  this  con- 
cession, I  afhrm  that  (with  the  sole  exception  of  duties 
on  imports  and  exports)  they  would  under  the  plan  of 
the  convention,  retain  that  authority  in  the  most  absolute 
and  unqualified  sense;  and  that  an  attempt  on  the  part 
oi  the  national  government  to  abridge  them  in  the  exer- 
cise of  it,  would  be  a  violent  assumption  of  power  un- 
warranted by  any  article  or  clause  of  its  constitution." 
The  Federalist,  No.  32.  The  decision  of  the  court  in  the 
cavSe  of  McCullough  vs.  Maryland,  4  How.  All ,  simply  was 
that  a  State  cannot  tax  within  its  limits,  any  means  estab- 
lished by  the  General   Government  for  the  execution   of 
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its  functions,  or  so  as  to  defeat  their  legitimate  operation; 
but  no  such  point  or  principle  is  presented  in  this  case, 
for  the  means  there  referred  to  was  the  Bank  of  the 
United  States,  an  institution  incorporated  by  an  act  of 
Congress,  and  used  as  a  fiscal  agent  by  the  General  Gov- 
ernment. 

But  upon  whom  does  the  act  in  question  directly  oper- 
ate? It  is  expressly  directed  against  the  defendant  as  a 
common  carrier  of  passengers  within  the  limits  of  this 
State  for  hire,  and  as  an  incorporated  company,  although 
now  consolidated  with  other  similar  companies  origi- 
nally chartered  by  Maryland  and  Pennsylvania  respec- 
tively, but  so  far  as  this  State  is  concerned  and 
within  its  limits,  it  still  exists  as  a  body  politic 
or  corporation,  solely  by  virtue  of  the  laws  of  it, 
and  the  tax  which  it  imposes  is  but  an  equivalent 
for  the  grant  and  use  of  the  valuable  franchise  con- 
ferred upon  the  company  by  the  State.  Society  for  Savings 
vs.  Coit,  6  Wall.  606.  Besides,  it  operates,  and  can  operate, 
upon  no  one  else  unless  he  is,  and  no  longer  than  he  is. 
within  the  limits  of  the  State.  No  case  had  been  cited, 
and  none  could  be,  in  which  it  had  ever  been  held  that  a 
State  cannot  tax  an  artificial  highway  within  its  limits,  and 
especially  when  it  is  instituted  and  made  under  the  express 
authority  and  sanction  of  the  State  itself,  and  is  endowed 
with  the  delegation  of  a  certain  portion  of  the  eminent 
domain  of  it.  Searight  vs.  Stokes,  3  Hovu.  180.  But  what  was 
meant  by  the  phrase  on  the  other  side,  "the  free  right  of 
transit"  over  such  a  highway?  Although  the  company 
was  incorporated  by  a  public  statute  of  the  State,  and  is 
what  is  usually  denominated  a  corporation  for  public  uses, 
and  the  road  itself  a  public  improvement,  yet  the  road 
itself  was  after  all,  but  the  private  and  absolute  property 
of  the  company,  and  no  one  could  use  it  free,  or  without 
its  consent  and  without  paying  the  company  for  any  bene- 
fit derived  from  the  use  of  it.  All  persons,  both  in  and 
out  of  the  State,  in  that  respect  stood  in  the  same  relation 
to  it,  as  much  so  as  if  it  were  the  sole  and  absolute  property 
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of  any  private  citizen.     Gray  vs.  Clinton  Bridge,  Am.  Law 
Rgr.  Jan.  1863,  p.  149. 

It  is  not  denied  tJiat  the  State  has  the  right  to  tax  the 
road  or  any  other  property  of  the  company  within  its 
limits,  but  every  tar.  so  imposed  is  indirectly  and  ultimately 
paid  by  the  passengers  and  shippers  over  it.  And  even, 
conceding  that  the  tax  in  question  is  a  direct  tax  on  the 
passengers  over  the  road  of  the  defendants,  where  is  prac- 
tically the  difference  between  the  two  cases?  But  the  tax 
is,  in  fact,  a  tax,  not  on  the  passengers  directly,  but  on  the 
franchise  of  the  company  as  a  common  carrier  of  passen- 
gers for  hire,  and  on  that  particular  department  of  its  bus- 
iness directly,  to  be  measured  and  graduated  according  to 
the  amount  of  business  done  in  that  line,  at  the  rate  of  ten 
cents  for  every  passenger  carried  on  the  road,  or  any  part 
of  it  within  the  limits  of  the  State.  It  was,  therefore,  in 
point  of  fact,  neither  a  tax  on  inter-State  commerce  in  the 
trae  sense  and  meaning  of  the  implied  prohibition  con- 
tended for  on  the  other  side,  nor  was  it,  as  he  had  before 
shown,  he  thought,  an  act  to  regulate  such  commerce 
within  the  proper  meaning  and  construction  of  the  clause 
of  the  constitution  referred  to.  But  even  if  the  evident 
purpose  of  the  act  had  been  ufi questionably  to  regulate 
commerce  among  the  States,  it  would  still  not  have  been 
in  conflict  with  that  clause  of  the  constitution  which 
merely  confers  upon  Congress  the  power  to  regulate  it, 
without  conflicting  wath  some  act  of  Congress  previously 
enacted  to  regulate  it,  because  the  executory  power  of 
Congress  to  regulate  it,  without  having  been  exercised  and 
executed  by  it,  and  in  the  only  way  in  which  Congress 
could  exercise  the  power,  or  regulate  it,  that  is  to  say,  by 
a  law  of  Congress  duly  enacted  and  approved  by  the  Pres- 
ident on  the  subject,  could  not  possibly  constitute  per  se,  or 
in  itself  practically  speaking,  any  regulation  whatever  in 
regard  to  the  matter.  Practically  that  provision  of  the 
constitution  is  wholly  inoperative  and  silent,  until  Con- 
gress has  proceeded  in  due  form  to  act  under  the 
power    and    to    prescribe    some    regulation    on    the    sub- 
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ject;  but  which  had  never  been  done  in  relation  to 
domestic  commerce  or  commerce  among  the  States 
at  least.  0.  M.  R.  R.  Co.  vs.  Wheeler,  1  Black.  286. 
This  is  also  recognized  by  all  the  members  of  the  Court, 
with  the  exception  of  two  of  the  Judges,  in  the  case  of 
Crandall  vs.  Nevada,  6  Wall.  35;  and  that  until  Congress 
acted  under  the  power  and  prescribed  regulations,  the 
several  States  have  concurrent  power  and  authority  to  reg- 
ulate even  foreign  commerce  between  them  and  other 
countries.  The  majority  of  the  court  rested  their  decis- 
ion in  that  case  on  entirely  new  and  original  grounds,  and 
upon  which  no  other  case  had  ever  before  been  decided  in 
the  Supreme  Court  of  the  United  States.  But  the  Nevada 
act  upon  which  it  was  made,  was  in  terms  a  tax  on  passen- 
gers, and  was  further  obnoxious  to  objection  on  the  ground 
that  it  was  particularly  invidious  and  discriminating  in  its 
character,  as  between  citizens  of  the  other  States  and  the 
citizens  of  that  State,  who  were  entirely  exempt  from  the 
tax,  except  when  going  out  of  it.  No  one  was  taxed,  how- 
ever, under  it  on  going  into,  or  traveling  about  any  where 
within  its  limits;  but  every  person  going  entirely  through 
the  State,  or  once  in  was  going  out  of  it,  was  liable  to  a 
capitation  tax  therefor  of  one  dollar.  The  primary  object 
of  such  an  act,  with  such  discriminations  in  it,  is  palpable. 
It  was,  as  far  as  it  could  effect  such  a  purpose,  first,  to  pre- 
vent its  own  citizens  from  leaving  it,  and  in  the  next 
place,  to  keep  every  body  there  who  once  went  into  it, 
and  as  such  it  was  evidently  designed  to  be  a  direct  re- 
striction on  that  kind  of  inter-state  commercial  intercourse, 
and  was  an  act  to  regulate,  rather  than  to  tax  that  kind  of 
commerce  to  raise  revenue.  And  in  that  view  it  was  even 
unconstitutional  and  void  with  reference  to  its  own  citi- 
zens, for  under  the  commercial  clause  of  the  constitution, 
no  State  has  the  power  to  restrain  its  citizens  from  leaving 
it  or  going  out  of  it  into  another  State,  any  more  than  it 
has  the  power  to  prohibit  the  citizens  of  other  States  from 
going  into  it.  Our  common  citizenship  under  another 
clause  of  the  constitution,  would  also  forbid  either  of  such 
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restrictions.  In  the  case  of  the  Erie  R.  R.  Co.  vs.  New 
Jersey,  4  Am.  Law  Regr.  Feb.  1866,  p.  238,  the  act  in  ques- 
tion imposing  a  transit  duty  upon  passengers  and  freight 
carried  by  companies  doing  business  in  the  State,  but  not 
incorporated  by  the  legislature  of  it,  was  held  to  be  uncon- 
stitutional, not  because  it  incidentally  affected  commerce 
between  that  and  other  States,  but  because  it  discrimi- 
nated in  favor  of  the  citizens  of  their  own,  and  against 
citizens  of  other  States.  But  in  the  act  now  before  this 
court,  the  discnmination  is  just  the  reverse  of  that,  for  as 
the  tax  is  the  same  whether  the  travel  is  entirely  through 
the  State,  or  between  any  two  stations  on  the  road  within 
the  limits  of  it,  however  near  they  may  be  to  each  other, 
and  such  travel  is  almost  entirely  by  our  own  citizens,  it 
is  practically  a  discrimination  against  the  citizens  of  this, 
and  in  favor  of  the  citizens  of  other  States.  In  the  Pas- 
senger Cases,  7  How.  492,  Chief  Justice  Taney  had  pre- 
scribed the  true  test,  after  all,  by  which  this  vexed  ques- 
tion was  to  be  determined,  and  that  was  this:  if  you  can 
find  any  thing  in  an  act  to  indicate  a  design  to  interdict, 
or  to  ruinously  affect  the  commerce  of  the  States,  then  he 
was  free  to  say  that  it  should  be  considered  and  declared 
to  be  inoperative  and  void.  And  in  the  case  of  Thompson 
vs.  U.  P.  R.  R.  Co.,  9  Wall.  579,  the  following  rule  was 
pronounced  in  the  opinion  of  the  Judges  that  if  the  act  is 
directed  against  the  business  of  the  company,  and  makes 
no  provision  for,  and  gives  no  direction  as  to  how  it  is  to 
be  collected,  or  whether  it  was  to  be  paid  to  the  company 
by  any  body  else  or  not,  and  although  practically  paid  in 
the  end  by  the  passenger,  yet  it  is  no  more  paid  by  him 
than  the  wages  of  the  engineer  who  runs  the  engine  is 
paid  by  him.  And  so  we  say  in  this  case,  and  will  cheer- 
fully abide  the  application  of  either  of  these  tests  to  it. 

Bates,  Chancellor,  delivered  the  opinion  of  the  Court. 
The  Supreme  Courc  of  the  United  States  have  decided  in 
Crandall  vs.  The  State  of  Nevada,  6  Wallace  35,  that  the 
several    States   of   the    Union  have  not  the  ponstitutional 
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power  to  impose  a  tax  upon  inter-state  travel.  In  this 
conclusion  the  Supreme  Court  was  unanimous.  The 
authority  of  the  decision  is  not  impaired  by  the  fact  that 
the  judges  assigned  different  grounds  for  their  respective 
opinions.  Some  of  them  considering  that  such  a  tax  is  a 
regulation  of  commerce,  and  prohibited  to  the  State  Leg- 
islatures by  what  is  known  as  the  commercial  clause  of  the 
Federal  Constitution,  and  others,  (who  constituted  the 
majority  of  the  Court,)  holding  that  the  tax  is  an  infringe- 
ment of  the  right  of  the  Federal  Government  to  the 
service  of  its  citizens,  free  from  all  restrictions  upon  their 
facilities  for  travel.  Also  an  infringement  of  the  citizen's 
right  of  free  transit  between  all  parts  of  the  common 
country,  as  a  right  inherent  in  a  national  citizenship  and 
protected  by  the  constitution.  The  nile  adjudged  in  the 
Nevada  case  is  the  supreme  law  of  the  land,  and  obligatory 
upon  this  Court.  Waiving,  therefore,  a  discussion  of  the 
grounds  of  that  decision,  we  proceed  directly  to  the  main 
question  in  controversy,  that  is,  whether  according  to  the 
true  construction  of  the  act  of  August  11th,  1864,  the 
tax  is  imposed  upon  the  business  of  the  carrier,  measured 
by  the  number  of  passengers  transported,  or  whether  upon 
the  passenger,  to  be  collected  for  the  State  by  the  carrier. 
If  it  be  the  latter,  then  under  the  ruling  of  the  Supreme 
Court,  the  act  must  be  held  invalid  so  far  as  it  operates 
upon  persons  entering  into,  departing  from,  or  passing 
throagh  the  State.  With  respect  to  its  operation  upon 
persons  traveling  between  different  points  within  the  State, 
no  question  is  made.  It  may  as  well  be  observed  at  this 
point,  that  no  argument  in  support  of  the  act  can  be  drawn 
from  the  fact  that  it  operates  as  well  upon  our  own  citizens 
traveling  wholly  within  the  State,  as  upon  the  citizens  of 
other  States  passing  into  or  through  its  territory.  If  the 
Legislature  have  not  the  constitutional  power  to  tax  a  par- 
ticular class  of  passengers,  plainly  that  power  cannot  be 
derived  by  including  under  the  tax  law  another  class  of 
passengers  who  may  constitutionally  be  taxed.  Legisla- 
tive acts  to  the  validity  of  which  the  question  of  discrim- 


STATE  TREASURER  v.  P.,  W.  &  B.  R.  R.  CO.     191 

ination  becomes  material,  are  those  which  deal  with  a 
subject  matter  fully  within  the  constitutional  power  of  the 
Legislature  of  a  State,  but  deal  with  it  in  a  mode  affecting 
unequally  its  own  citizens  and  the  citizens  of  other  States, 
contrary  to  that  clause  of  the  Federal  Constitution  which 
secures  to  the  citizens  of  each  State  "all  privileges  and 
immunities  of  citizens  of  the  several  States." — (Art.  4,  Sec. 
2d).  As  if  citizens  of  other  States  should  be  placed  upon 
an  unequal  footing  with  our  own  citizens  under  laws  for 
the  administration  of  public  justice  or  touching  the 
descent  of  real  estate,  or  the  distribution  of  the  personal 
estate  of  intestates;  or,  as  if  in  the  taxing  of  lands  situ- 
ated within  the  State,  non-resident  real  estate  owners  were 
taxed  more  heavily  than  our  own  citizens  holding  lands. 
But  in  the  present  case  the  Supreme  Court  having  decided 
that  inter-state  travel  is  beyond  the  taxing  power  of  the 
State,  the  only  question  is  whether  this  act  undertakes  to 
tax  the  forbidden  subject-matter;  and  it  is  quite  immaterial 
whether  the  act  also  operates  upon  travel  within  the 
State,  a  subject-matter  under  State  control. 

We  will  now  examine  the  provisions  of  the  act  of  1864. 
It  is  true  that  the  tax  is  declared  to  be  a  tax  upon  the  car- 
rier, that  he  is  required  to  pay  it  into  the  State  Treasury, 
and  he  is  to  pay  it  at  all  events,  whether  it  be  in  fact  col- 
lected out  of  the  passenger  or  not.  The  provision  is,  (Sec.  1.) 
that  "every  person,  corporation,  or  association  or  company 
"of  persons  not  a  corporation,  engaged,  or  that  may  here- 
"  after  engage  in  the  business  of  transporting  or  carrying 
"passengers  by  steam  power,  whether  on  land  or  water,  in, 
"through,  upon,  over  or  across  any  portion  of  this  State,  or 
"within  the  territorial  limits  of  the  same,  shall  on  the  first 
"day  of  October  next,  and  thereafter  monthly,  on  the  first 
"day  of  each  month,  or  within  five  days  thereafter,  pay 
"into  the  hands  of  the  State  Treasurer,  for  the  use  of  the 
"State,  a  tax  at  and  after  the  rate  of  ten  cents  for  every 
"passenger  so  transported  within  this  State  during  the 
"month  then  just  ended."  Did  the  act  stop  here,  or  add 
only  such  provisions  as  should  be  requisite  for  ascertaining 
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the  niimber  of  passengers  and  for  enforcing  payment  by 
tfte  carrier  of  the  ten  cents  per  head,  then  the  tax  might 
be  treated  as  one  imposed  upon  the  carrier.  But  there  are 
other  provisions  in  the  act,  by  the  operation  of  which  the 
tax  although  in  terms  levied  upon  the  carrier,  was  never- 
theless in  the  contemplation  of  the  legislature  and  under 
the  authority  of  the  act,  to  be  drawn  from  the  passenger, 
so  as  to  leave  no  actual  charge  upon  the  business  of  the 
carrier.  This  makes  it  in  substance  and  effect  a  tax  upon 
the  passenger. 

Let  us  look  closely  into  these  provisions: — First,  observe 
the  4th  Section.  This  section  confers  authority  for  collect- 
ing the  tax  in  all  cases  out  of  the  passenger;  that  is,  it 
confers  the  power  to  do  so  upon  a  class  of  corporations 
previously  restricted  by  their  charters  as  to  the  amount  of 
tolls  to  be  charged  for  the  carriage  of  passengers;  and  it 
recognizes  the  power  and  sanctions  its  exercise  on  the  part 
of  all  other  corporations  and  carriers  which  had  not  been 
so  restricted.  The  section  runs  thus: — "In  case  there  be 
"in  the  charter  of  any  corporation  liable  to  the  provisions 
"of  this  act,  any  clause  or  provision  so  restricting  the 
"amount  of  toll  to  be  charged  for  the  transportation  of 
"passengers,  as  that  this  act  would  according  to  the 
"present  rate  of  charges  by  the  said  corporation,  operate 
"unjustly  against  it,  then  it  is  hereby  declared  and  enacted 
"that  the  said  corporation  shall  have  the  right  to  increase 
"the  said  toll  to  the  amount  of  the  tax  herein  provided 
"for."  Now,  the  manifest  purpose  of  this  provision  and 
its  direct  effect  is  to  carry  the  tax  over  from  the  carrier 
on  whom  the  first  section  left  it,  to  the  passenger.  It 
declares  that  to  leave  a  corporation  disabled  by  reason  of 
any  existing  restriction  upon  its  power  to  charge  tolls, 
from  adding  the  ten  cents  to  its  fares,  would  "operate 
unjustly  against  it,"  and  so,  striking  away  all  such  restric- 
tions, it  leaves  all  carriers  armed  with  authority  and  hav- 
ing its  express  sanction  to  draw  the  tax  out  of  the  passen- 
ger, as  being  his  proper  charge  or  burden,  and  not  theirs. 
The  want  of  power  in  a  corporation  to  collect  the  tax  from 
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the  passenger  would,  indeed,  "operate  xinjustly"  against 
the  corporation,  if  it  was  the  passenger  who  was  intended 
to  bear  the  tax,  but  certainly  not  so,  if  the  tax  was  con- 
sidered the  carrier's  own  burden.  In  the  latter  case  plainly 
the  injustice  to  be  prevented  would  be,  not  the  absence  of 
power  in  some  corporations  to  collect  the  tax  from  the  pas- 
senger, but  the  exercise  of  such  a  power  by  any  corpora- 
tion; and  in  order  to  keep  the  burden  where,  upon  the 
plaintiff 's  theory,  it  was  intended  to  rest,  the  act  should 
have  extended  to  all  carriers  the  restriction  against  adding 
it  to  their  fares,  rather  than  have  removed  it  from  those 
already  subject  to  it.  It  is  impossible  not  to  see  disclosed 
on  the  face  of  this  act,  that  the  proposed  tax  was  expected 
to  raise  a  gross  sum  too  large  to  be  borne  by  the  railroad 
corporations  under  the  then  existing  rates  of  fare  which 
had  been  adjusted  to  the  ordinary  cost  of  transportation, 
and  hence  the  care  manifested  to  connect  with  the  exaction 
of  the  tax  from  the  carrier  authority  for  its  collection  out 
of  the  passenger — this  power  being  a  part  of  the  machinery 
devised  by  the  act  for  raising  the  revenue.  The  position 
of  the  carrier  under  this  law  is  substantially  that  of  one 
to  whom  public  taxes  are  farmed  out,  and  who  undertakes 
by  contract  to  advance  to  the  Government  a  required 
revenue,  with  power  by  suit  or  distress  to  collect  the  like 
amount  out  of  chose  on  whom  the  tax  is  laid.  The  only 
imaginable  difference  is,  that  in  the  case  of. taxes  farmed 
out  the  obligation  to  account  to  the  Government  is  vol- 
untarily assumed  by  contract,  and  not  imposed  by  law  as 
upon  the  carrier  under  this  act;  also  that  different  means 
are  provided  for  raising  the  tax  out  of  those  ultimately 
chargeable  with  it;  but  the  mode  of  collection  under  this 
act  is  none  the  less  effectual,  but  far  more  so  than  by  suit 
or  distress,  for  the  tax  is  exacted  from  the  passenger  before 
he  is  allowed  to  enter  a  car  or  steamboat. 

Another  provision  of  this  act  very  significant  that 
under  its  operation  the  passenger  was  to  be  the  taxable, 
and  the  carrier  a  collecting  agent  only,  is  that  clause  of 
Sec.    1    which  excludes  soldiers  and  sailors  of  the  U.   S. 
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from  among  the  number  of  passengers  with  respect  to 
whom  the  carrier  is  required  to  make  return  and  pay  the 
ten  cents  per  head.  We  cannot  read  this  clause  otherwise 
thun  as  an  exemption  of  these  two  classes  of  passengers 
from  a  burden  imposed  upon  passengers  generally,  a  biu-- 
den  to  which  it  was  felt  to  be  improper  or  inexpedient  to 
subject  the  transportation  made  at  that  period,  of  large 
bodies  of  soldiers  and  sailors  in  the  service  and  defence  of 
the  Federal  Government.  Considered  as  a  tax  upon  pas- 
sengers, there  were  cogent  reasons  for  exempting  from  the 
burden  of  it  these  classes  of  passengers,  or  the  United 
States  Government  as  chargeable  on  their  account;  but 
upon  the  theory  that  this  was  a  tax  upon  the  business  of 
the  carrier,  the  number  of  passengers  being  taken  merely 
as  a  measure  of  the  business,  no  satisfactory  reason  can 
be  assigned  for  exempting  this  branch  of  the  business, 
unless  soldiers  and  sailors  were  carried  without  charge, 
but  which  does  not  appear  as  a  fact. 

Still  another  clause  of  the  act  bearing  to  the  same  con- 
clusion, is  that  proviso  of  the  first  section  which  imposes 
only  one  tax  in  respect  of  a  passenger  traveling  over  sey- 
eral  connected  railroads,  and  charges  the  payment  of  that 
one  tax  upon  the  company  which  first  receives  the  pas- 
senger. If  the  tax  be  considered  as  laid  upon  the  passen- 
ger, to  be  paid  for  the  privilege  of  making  one  journey  by 
the  public  modes  of  travel  within  the  States,  this  is  a  pro- 
vision both  just  and  convenient;  "but  it  is  not  reconcilable 
with  the  theory  that  this  is  a  tax  levied  upon  the  railroad 
company  for  the  privilege  of  exercising  a  public  employ- 
ment, in  which  aspect  it  should  equally  attach  to  each 
company  exercising  such  privilege,  whether  the  passen- 
ger conveyed  by  it  was  received  from  another  company  or 
not.  Nor  is  this  clause  satisfactorily  accounted  for,  con- 
sistently with  the  theory  of  the  plaintiff,  by  the  suggestion 
made  arguendo  that  all  the  railroad  companies  then  oper- 
ating within  the  State  were  under  the  management  of  one 
corporation,  the-  defendant  in  this  cause.  Our  railroad 
system  at  the  passage  of  this  act  embraced  three  compa- 
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nies  then  operating,  viz.: — this  defendant,  the  Delaware 
Railroad  Company,  and  the  junction  &  Breakwater  R. 
R.  Co.,  besides  some  other  roads,  projected  but  not  con- 
structed. Of  the  three  Companies  then  operating,  the 
Delaware  Railroad  was  managed  by  this  defendant  as 
lessees  under  a  lease  which  kept  the  business  and  interests 
of  the  two  companies  as  a  separate  and  distinct  as  if  the 
Delaware  Railroad  Company  were  operating  its  own  road. 
The  Junction  &  Breakwater  Railroad  was  operated  by  this 
defendant,  the  Philadelphia,  Wilmington  &  Baltimore  R. 
R.  Co.,  under  contract.  Between  this  defendant  and  the 
two  Railroad  Companies  referred  to,  there  was  no  consol- 
idation of  business  or  interests,  and  the  arrangement 
between  them  afforded  no  sufficient  reason  for  exempting 
either  of  the  companies  from  a  tax  intended  to  be  laid  upon 
the  business  of  railroad  transportation. 

Passing  now  from  the  consideration  of  particular  clauses 
in  the  act  to  a  view  of  it  in  its  entire  scope  and  bearing, 
we  are  unable  to  discern  wherein  its  operation  upon  the 
passenger  differs  from  that  of  an  act  which  should  in  direct 
terms  levy  the  tax  upon  the  passenger,  and  require  the 
carrier  to  collect  it,  and  pay  it  into  the  State  Treasury, 
after  the  frame  of  the  Nevada  Act;  and  when  we  speak 
here  of  its  operation  upon  the  passenger,  we  refer  not  to 
any  mere  incidental  and  remote  consequence  of  the  act, 
but  to  the  result  contemplated  by  and  provided  for  in  the 
act  itself.  It  matters  nothing  whether  the  tax  be  in  terms 
imposed  upon  the  passenger  to  be  collected  by  the  carrier, 
or  be  imposed  upon  the  carrier  with  power,  given  or  rec- 
ognized and  sanctioned  to  collect  it  out  of  the  passenger. 
The  difference  is  one  of  phraseology  merely,  not  varying 
in  the  least  degree  its  effect  upon  the  passenger.  Either 
way  there  is  to  be  exacted  from  him,  under  authority  of 
law,  over  and  above  the  ordinary  charge  for  the  carrier's 
service,  ten  cents  for  the  use  of  the  State,  to  pass  it  is  true 
through  the  hands  of  the  carrier,  but  without  becoming 
any  charge  upon  the  carrier's  business,  unless  it  be  volun- 
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tarily  so  made  by  a  waiver  of  the  power  to  collect  it  out 
of  the  passenger,  a  very  remote  possibility.  Now,  it  need 
hardly  be  said  that  the  Legislature  cannot  enlarge  its 
powers  by  mere  phraseology;  that  a  revenue  measure  so 
constructed  as  to  draw  the  required  revenue  ultimately 
out  of  the  passenger,  cannot  be  rendered  valid  by  calling 
the  payment  of  it  a  tax  upon  the  carrier  whose  whole  con- 
nection with  it  is  to  pass  it  into  the  Treasury'  of  the  State. 
No  form  of  words  can  save  a  statute  which  in  its  effect 
deals  with  a  prohibited  subject-matter.  If  constitutional 
limitations  might  be  thus  evaded,  they  would  become 
wholly  illusory  and  worthless. 

It    is    important    here    to    notice    with    what    care    the 
Supreme  Court  of  the  United  States  in  applying  the  limi- 
tations of  the  Constitution  to  legislative  acts,  have  always 
looked  into  the  substance  and  effect  of  such  acts,  quite 
beyond  their  form  or  phraseology.     We  may  take  a  few 
illustrations:    In  Brown  vs.  Maryland,   12  Wheat.  444,  the 
State  law  required  the  importer  to  take  out  and  pay  for  a 
license    to    sell    imported    goods,    and    the    question    was 
whether    such    a    requirement    was    in    conflict    with    that 
clause  of  the  constitution  of  the  United  States  which  pro- 
hibits a  State  from  laying  any  impost  or  duty  on  exports 
or  imports.     It  was  argued  that  this  was  not  a  tax  upon 
the    article   imported,    but   upon    the   occupation    of    the 
importer;    that  the  State  had  unquestioned  power  to  tax 
all  occupations,  and  that  this  act  by  its  direct  effect  did 
nothing  more.     C.  J.   Marshall  thus  emphatically  refutes 
the  argument.     "It  is  impossible,"  he  says,   "to  conceal 
'  from  ourselves  that  this  is  varying  the  form  without  vary- 
'ing  the  substance.     It  is  treating  a  prohibition  which  is 
'general,  as  if  it  were  confined  to  a  particular  mode  of 
'doing  the  forbidden  thing.'        'All  must  perceive  that  a 
'tax  on  the  sale  of  any  article  imported  only  for  sale,  is  a 
'tax  upon  the  article  itself.'     *      *      *     '  It  must  add  to 
'the  price  of  the  article,  and  be  paid  by  the  consumer  or 
'by  the  importer  himself  in  like  manner  as  a  direct  duty 
'on  the  article  itself.'    '  This  the  State  has  not  a  right  to  do 
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"because  it  is  prohibited  by  the  constitution."  In  Almey 
vs.  The  State  of  California,  24  How.  169,  the  question  was 
whether  a  stamp  duty  on  bills  of  lading  for  gold  and  silver 
transported  from  that  State  was  a  tax  on  exports.  The 
Supreme  Court  so  held,  C.  J.  Taney  thus  expressing  him- 
self. "But  a  tax  or  duty  on  a  bill  of  lading,  although  dif- 
"fering  in  form  from  a  duty  on  the  article  shipped,  is  in 
"substance  the  same  thing."  Speaking  of  the  necessity 
of  some  such  instrument  as  a  bill  of  lading  to  commercial 
transactions  the  chief  justice  adds,  "a  bill  of  lading  there- 
"fore,  or  some  equivalent  instniment  of  writing  is  invar- 
"iably  associated  with  every  cargo  of  merchandise  ex- 
"  ported  to  a  foreign  country,  and  consequently  a  duty  upon 
"that  is  in  substance  and  effect,  a  duty  on  the  article 
"exported."  In  the  Passenger  Cases,  7  How.  283,  one  of 
the  questions  was,  whether  a  provision  in  a  statute  of 
Massachusetts  requiring  the  master,  owner,  consignee  or 
agent  of  any  vessel  engaged  in  foreign  commerce,  to  pay 
on  account  of  every  alien  passenger  landed  a  certain  sum 
into  the  Treasury  of  the  city  or  town  where  the  vessel 
should  land,  was  a  tax  upon  commerce.  The  majority  of 
the  Court  so  held,  and  Mr.  Justice  Grier  (p.  188,)  with  his 
characteristic  force,  thus  asserts  the  duty  of  the  court 
upon  such  questions,  to  consider  the  effect,  rather  than  the 
form  of  legislative  acts.  "It  is"  he  says,  "a  just  and  well 
"settled  doctrine,  that  a  State  cannot  do  that  indirectly, 
"which  she  is  forbidden  by  the  constitution  to  do  directly. 
"If  she  cannot  levy  a  duty  or  tax  from  the  master  or 
"owner  of  a  vessel  engaged  in  commerce  graduated  on 
"the  tonnage  or  admeasurement  of  the  vessel,  she  cannot 
"effect  the  same  purpose  by  merely  changing  the  ratio 
"and  graduating  it  on  the  number  of  masts  or  of  marines, 
"the  size  and  power  of  the  steam  engine,  or  the  number 
"of  passengers  which  she  carries.  We  have  to  deal  with 
"things,  and  we  cannot  change  them  by  changing  their 
"names.  Can  a  State  levy  a  duty  on  vessels  engaged  in 
"commerce,  and  not  owned  by  her  own  citizens,  by  chang- 
"ing  the  name  from  a  duty  on  tonnage  to  a  tax  on  the 
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"master;  or  levy  an  impost  upon  imports  by  calling  it  a 
"charge  on  the  owner  or  super-cargo,  and  justify  this 
"evasion  of  a  great  principle  by  producing  a  dictionary  or 
"a  dictum  to  prove  that  a  ship  captain  is  not  a  vessel,  nor 
"a  super-cargo  an  import?"  In  the  Nevada  case  the  tax 
was  levied  in  terms  upon  the  passenger,  so  that  no  ques- 
tion was  entertained  by  the  court  as  to  the  construction  of 
the  Nevada  statute.  Lest,  however,  the  judgment  of  the 
Court  should  be  supposed  to  rest  upon  the  directness  of 
the  statute,  they  say;  (p.  39),  "we  should  be  very  reluc- 
"tant  to  admit  that  any  form  of  words  which  had  the  effect 
"to  compel  every  person  traveling  through  the  country 
"by  the  common  and  usual  modes  of  conveyance,  to  pay  a 
"specific  sum  to  the  State,  was  not  a  tax  upon  the  right 
"thus  reserved." 

We  have  in  the  Passenger  Cases  a  construction  given  by 
the  Supreme  Court  to  a  law  of  like  structure  with  that 
before  us.  One  of  the  statutes  drawn  into  question  in 
those  cases  was  a  health  law  of  New  York,  by  which  the 
master  of  every  vessel  arriving  in  the  port  of  New  York 
from  a  foreign  port,  was  required  to  pay  to  the  health 
commissioner  a  certain  sum  for  himself  and  for  each  pas- 
senger; and  by  a  subsequent  section  of  the  law  a  right 
was  given  to  the  master  "to  demand  and  recover  from 
each  person  the  sum  paid  on  his  account."  In  the  opin- 
ions rendered  in  those  cases,  both  by  Judges  of  the  major- 
ity and  by  those  dissenting,  this  tax  is  treated  as  a  tax  on 
the  passenger,  the  difference  between  the  Judges  being 
whether  or  not  as  such,  it  was  a  regulation  of  commerce 
in  conflict  with  the  commercial  clause  of  the  Constitution. 
This  construction  of  the  New  York  Act  is  especially 
observable  in  the  opinions  of  Justice  McLean,  p.  404,  Jus- 
tice Wayne,  p.  411,  412,  421,  Justice  Catron,  p.  444,  448, 
and  C.  J.  Taney,  483.  The  Chief  Justice  says  of  this 
law,  "the  tax  is  imposed  on  the  passengers  in  this  case 
"  clearly  and  distinctly ;  for  although  the  captain  who  lands 
"them  is  made  liable  for  the  collection,  yet  a  right  is 
"expressly  secured  to  him   to    recover    it    from    the    pas- 
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"senger."  Now,  comparing  the  New  York  law  with 
the  act  under  consideration,  it  will  be  seen  that  they  are 
in  substance  the  same.  In  both  the  tax  is  to  be  raised  by 
the  same  sort  of  operation,  with  two  incidental  differences 
only;  these  being  rather  the  more  stringent  upon  the  pas- 
senger under  our  law.  Under  the  New  York  law  the 
master  of  the  vessel  was  required  first  to  pay  the  tax,  with 
the  right  afterward  to  sue  the  passenger.  While  under 
our  act  the  carrier  is  empowered  to  collect  the  tax  before 
paying  it  over,  and  to  collect  it  by  means  far  more  effect- 
ual than  suit.  This  course  of  decisions  indicates  it  as  the 
settled  judgment  of  the  Supreme  Court  that  statutes  are 
to  be  construed,  as  well  upon  questions  of  constitutional 
power  as  for  other  purposes,  according  to  their  substance 
and  effect,  without  regard  to  mere  form  or  phraseology. 
Apphdng  this  test  to  the  act  before  us,  we  consider  that  it 
taxes  the  passenger  rather  than  the  carrier,  and  under  the 
rule  of  the  Nevada  case  we  must  hold  it  to  be  inoperative 
and  void,  so  far  as  it  affects  passengers  entering  into, 
departing  from,  or  passing  through  the  State. 

Gilpin,  Chief  Justice.  I  fully  concur  in  the  judgment 
of  the  Court  as  announced  by  the  Chancellor,  that  the  act 
of  the  General  Assembly  of  this  State  of  the  eleventh  of 
August,  1864,  entitled  "An  Act  to  raise  revenue  for  the 
State,"  in  so  far  as  it  applies  to  the  transportation  of  pas- 
sengers through,  from,  into,  or  out  of  this  State,  is  uncon- 
stitutional and  void.  Rulings  which  have  been  made  sus- 
taining State  Laws  in  regard  to  police,  the  preservation  of 
health,  bridges  and  other  matters  of  a  local  nature,  are 
evidently  exceptional  in  their  character,  and  cannot  be 
considered  as  of  controlling  authority  in  a  case  like  this. 
The  Act  of  Assembly  in  question  is  clearly  and  expressly 
a  tax  law,  a  law  to  raise  revenue  for  the  use  of  the  State, 
a  law  imposing  "a  tax  at  and  after  the  rate  of  ten  cents 
"for  every  passenger"  transported  within  the  State,  and 
requiring  the  same  to  be  paid  into  the  hands  of  the  Stace 
Treasurer  for  the  use  of  the  State.  It  is  specifically  a  tax 
to  be  applied  to  general  State  purposes. 
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But  it  has  been  contended  thac  this  tax  is  in  terms,  im- 
posed on  the  company  in  respect  to  its  business  as  a  com- 
mon carrier,  and  not  on  passengers  cransported  by  it;  and 
that  the  intention  of  the  Legislature  to  impose  the  burden 
upon  the  business  of  the  company  is  made  clearly  apparent 
by  the  language  of  the  act  itself,  which  expressly  declares 
that  every  person,  corporation,  or  company  engaged  in 
the  business  of  transporting  or  carrying  passengers  by 
steam  power,  shall  pay  to  the  State  Treasurer,  for  the  use 
of  the  State,  a  tax  at  and  after  the  rate  of  ten  cents  for 
every  passenger  so  transported.  Not  that  the  passenger, 
but  that  the  company  shall  pay  the  tax,  the  aggregate 
amount  of  which  shall  be  measured  and  determined  by 
the  number  of  passengers  transported.  Such,  in  brief,  is 
the  argument  of  the  counsel  for  the  plaintiff  on  the  ques- 
tion of  construction,  and  their  reading  and  interpretation 
of  the  act. 

Now,  I  beg  to  remark  that  on  considering  the  act  with 
the  view  of  determining  its  true  construction,  we  must  look 
beyond  its  phraseology  to  the  substance  and  real  meaning 
underlying  the  mere  letter  of  the  act.  If  I  were  to  con- 
fine myself  to  the  language  merely  of  the  first  clause  of 
the  first  section,  disconnected  from  the  proviso  of  that 
section,  and  also  from  the  provisions  of  the  fourth  section, 
I  might  perhaps,  if  it  were  not  for  the  Nevada  case,  hold 
the  tax  to  be  a  tax  upon  the  business  of  the  company, 
and  not  upon  the  passengers.  But  when  I  find,  as  I  do, 
upon  reading  the  proviso,  that  where  on  the  same  occasion 
the  passenger  travels  over  several  connecting  roads  belong- 
ing to  different  companies,  only  one  tax  of  ten  cents  is 
required  to  be  paid  for  traveling  over  all  the  connecting 
roads,  and  that  this  tax  is  to  be  paid  by  the  company  upon 
whose  road  the  journey  began,  thus  entirely  exempting 
from  taxation  all  the  other  connecting  roads  in  the  State, 
over  which  the  passenger  may  travel  in  the  course  of  his 
journey;  and  that,  in  ascertaining  the  aggregate  amount 
of  the  tax  to  be  paid,  "all  persons  carried  who  are  sol- 
diers or  sailors  of  the  United  States,"  are  to  be  omitted 
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from  the  estimate  of  the  number  of  passengers  actually- 
carried:  and  when,  in  addition  to  this,  I  consider  that  by 
the  fourth  section  of  the  act,  the  company  is  expressly  au- 
thorized to  increase  its  charge  for  transportation,  "to  the 
amount  of  tax,"  beyond  what  the  passenger  would  other- 
wise have  been  required  to  pay,  thus  making  the  passen- 
ger actually  pay  the  tax  before  commencing  his  journey, 
I  am  forced  to  the  conclusion  that  it  cannot  properly  be 
held  to  be  a  tax  on  the  business  of  the  company. 

To  be  properly  a  tax  on  business,  as  such,  it  would  seem 
to  me,  that  it  should  be  laid  or  assessed,  either  on  the 
entire  business  operations  of  the  company,  or  on  the  results 
of  its  whole  business,  or  on  all  its  business  of  a  particular 
class  or  description,  without  exception  or  exemption.  Now, 
there  is  no  reference  whatever  contained  in  the  act,  to  the 
general  business  of  the  company.  On  the  contrary,  it 
refers  solely  and  exclusively  to  persons,  to  the  transporta- 
tion of  passengers,  not  of  passengers  generally,  but  of 
passengers  other  than  soldiers  and  sailors  of  the  United 
States.  Personality,  therefore,  thi  limited  to  but  part  of 
a  class,  though  a  large  one,  and  nothing  else  in  respect  to 
business,  runs  through  the  whole  act.  It  is  a  tax  at  and 
after  the  rate  of  ten  cents  for  every  passenger  transported, 
except  that  in  estimating  the  number  of  passengers,  sol- 
diers and  sailors  of  the  United  States  carried  over  the  road 
shall  not  be  counted.  All  other  persons  transported  are 
to  be  counted,  and  the  tax  to  be  levied  has  respect  to  them 
alone.  Certainly  the  business  of  the  company  includes, 
as  well  the  carriage  of  "Soldiers  and  Sailors  of  the  United 
States,"  as  of  all  other  persons.  The  former  are  passen- 
gers transported  for  hire  as  well  as  the  latter,  and  if  it  be 
a  tax  on  the  business  of  transportation,  why  should 
soldiers  and  sailors  of  the  United  States  be  omitted  in 
estimating  or  counting  the  number  of  passengers  carried 
over  the  road?  We  are  told,  however,  that  the  act  pro- 
vides for  payment  of  the  tax  by  the  company.  And  so  it 
does.  But  then,  as  the  tax  is  required  to  be  paid  by  that 
company  alone  on  whose  road  the  passenger  begins  his 
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journey,  exempting  from  taxation  all  the  other  connecting 
roads  in  the  State,  over  which  he  may  travel  in  the  course 
of  his  journey,  and  as  by  the  fourth  section  of  the  act, 
the  company  is  expressly  authorized  to  increase  its  charge 
for  transportation  "to  the  amount  'of  the  tax',"  and  thus 
to  exact  payment  of  the  tax  from  the  passenger  before 
permitting  him  to  begin  his  journey,  it  is  manifest  that 
the  true  meaning  of  the  act,  as  well  as  its  practical  opera- 
tion and  elTect,  is  to  impose  the  tax  on  the  passengers. 
But  it  is  unnecessary  to  consider  this  branch  of  the  subject 
any  further.  Even  if  I  entertained  serious  doubts  as  to 
the  true  construction  of  the  act,  I  should  feel  myself 
bound  by  the  judgment  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Crandall  vs.  The  State  of  Nevada, 
6  Wall.  35.  That  decision,  as  I  understand  it  disposes  of 
this  case.  It  decides  that  a  State  cannot  directly  or  indi- 
rectly tax  persons  for  passing  through  or  out  of  the  State, 
and  that  the  act  of  the  State  of  Nevada  imposing  a  tax  on 
railroad  and  stage  companies  for  every  passenger  carried 
out  of  the  State  by  them,  was  a  tax  on  the  passenger,  and 
not  a  tax  on  the  business  of  the  companies. 

After  a  careful  examination  of  the  provisions  of  the  act 
of  the  State  of  Nevada,  I  confess  myself  unable  to  distin- 
guish it  upon  principle,  from  the  act  of  this  State  now 
under  consideration.  If  there  be  any  difference  between 
them  other  than  in  phraseology,  I  think  it  is  rather  in 
favor  of  the  Nevada  Statute.  It  seems  to  me,  however, 
that  the  decision  of  the  constitutional  question  involved 
in  the  Nevada  Case,  was  placed  by  the  majority  of  the 
Court  upon  grounds  somewhat  new  and  peculiar,  and  as 
might  have  been  expected,  not  altogether  satisfactory  to 
the  judicial  mind  of  the  country.  And  while  I  do  not 
presume  to  say  that  the  decision  cannot  be  sustained  on 
the  grounds  upon  which  they  have  preferred  ot  place  it, 
yet  I  can  not  but  think  they  might  have  based  it  upon 
ground  much  more  stable  and  satisfactory,  namely,  upon 
the  solid  groimd  of  the  commercial  clause  of  the  Federal 
Constitution. 
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Now,  if  the  commercial  clause  be  struck  out  from  the 
body  of  the  constitution,  what  particular  section,  provis- 
ion, or  clause  of  that  instrument  can  be  specified  and 
invoked  as  a  limitation  upon,  or  as  a  negation  of  the 
power  of  the  States  to  tax  passengers  for  the  privilege  of 
passing  chrough  their  respective  territories?  I  confess  I 
know  of  none.  And  hence  if  no  other  provision  of  the 
constitution  can  be  pointed  out  as  affording  protectioa 
againts  State  interference  or  obstruction  to  the  free  inter- 
course of  the  citizens  of  our  common  country  among  the 
several  States,  it  strikes  me  as  being  perfectly  obvious, 
that  the  commercial  clause  must  have  greatly  influenced 
the  minds  of  the  judges  in  their  consideration  of  the 
Nevada  Case,  because  the  great  principle  of  supreme  sov- 
ereignty in  regard  to  commerce  or  intercourse  embodied 
in  that  clause,  and  as  I  think,  to  be  found  no  where  else, 
manifestly  underlies  all  the  reasoning  upon  which  the  ma- 
jority of  the  Court  have  seen  fit  to  place  their  judgment. 
And  surely  if  this  be  so,  it  would,  at  least,  have  been  safe 
and  in  accord  with  previous  judicial  interpretation,  to  have 
placed  their  decision  squarely  upon  the  commercial  clause. 
If  power  to  regulate  commerce  means  power  to  regulate 
the  intercourse  of  the  citizen  among  the  several  States, 
the  right  of  every  citizen  to  free  transit,  would  appear  to 
come'  within  both  the  letter  and  spirit  of  this  grant  of 
power,  and  to  be  fully  protected  against  State  interfer- 
ence. And  if  this  be  so,  I  beg  respectfully  to  ask  where 
was  the  necessity  for  resorting  to  the  uncertain  and  debat- 
able ground  of  the  implied  powers  of  the  Federal  Consti- 
tution? Here  is  an  express  grant  of  power  covering  the 
whole  subject,  why  then,  look  beyond  this  for  something 
else  that  is  shadowy  and  indefinite?  And  what  is  more 
vague  and  debatable  than  the  doctrine  of  the  implied 
powers  of  the  Constitution?  Moreover,  does  not  the  fact 
of  the  grant  of  an  express  power  to  regulate  commerce, 
that  is  to  say,  to  regulate  intercourse  among  the  several 
States,  which  is  complete  and  plenary  in  itself,  seem  to 
amount  to  a  negation  of  the  existence  of  an  implied  power 
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in  regard  to  the  same  subject  matter?  I  am  aware  that 
the  majority  of  the  Court  may  have  found  themselves 
embarrassed  by  conflicting  dicta,  and  want  of  harmony  of 
views  among  the  Judges  in  several  former  cases,  for  it  is 
certainly  true,  as  they  say  in  the  recent  case  of  Hinson  vs. 
Lott,  8  Wall.  148,  that  "the  question  of  the  nature  of  the 
"power  to  regulate  commerce,  and  how  far  that  power  is 
"exclusively  vested  in  Congress,  has  always  been  a  dififi- 
"cult  one,  and  has  seldom  been  construed  with  unanimity." 
Thus  conceding,  however,  that  it  has  sometimes  been  con- 
strued with  unanimity.  But  although  it  is  unfortunately 
too  true,  that  since  the  year  1827  the  Supreme  Court  has 
been  generally  more  or  less  divided  in  opinion  upon  the 
question  of  the  nature  and  extent  of  the  power  to  regulate 
commerce,  yet  it  has  never  been  decided,  even  by  a 
divided  court,  that  the  power  was  not  exclusively  vested 
in  Congress.  On  the  contrary,  we  have  the  authority  of 
the  case  of  Gibbons  vs.  Ogden,  9  Wheat.  1,  decided  in* the  year 
1824,  in  which  it  was  unanimously  settled  upon  the  most 
solemn  deliberation,  Chief  Justice  Marshall  delivering  the 
opinion  of  the  Court,  and  Mr.  Justice  Johnson  concurring 
in  a  separate  opinion,  that  the  power  to  regulate  commerce 
is  vested  exclusively  in  the  Government  of  the  United 
States.  The  same  doctrine  substantially  was  held  in  1827, 
in  the  case  of  Brown  vs.  The  State  of  Maryland,  12  Wheat. 
419.  And  notwithstanding  the  differing  opinions  of  the 
Judges  which,  as  I  have  said,  most  unfortunately  after- 
ward divided  the  Court  upon  this  question,  the  doctrine 
settled  in  Gibbons  vs.  Ogden,  as  to  the  exclusive  nature  of 
the  power,  has  never  been  overruled  by  any  subsequent 
decision.  The  case  of  the  City  of  New  York  vs.  Miln,  11 
Peters,  102,  can  not  be  considered  as  having  shaken  the 
authority  of  Gibbons  vs.  Ogden.  Indeed,  the  opinion  deliv- 
ered by  Mr.  Justice  Barbour,  and  reported  in  11  Peters, 
102,  as  the  opinion  of  the  Court — a  divided  Court  at 
best — never  had  at  any  time  the  sanction  of  a  majority  of 
the  Court,  except  in  a  single  particular  which  did  not  in 
any  wise  impair  the  authority  of  Gibbons  vs.  Ogden.     All 
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that  was  said  in  that  opinion  in  regard  to  the  power  of 
Congress  to  regulate  commerce,  and  especially  the  dec- 
laration that  "persons  were  not  the  subject  of  commerce," 
was  said  without  the  concurrence  of  a  majority  of  the 
Court.  It  was  not  the  intention  of  the  Court  in  that  case 
to  modify  in  any  respect  whatever  the  doctrine  settled  and 
expressed  in  the  opinions  delivered  in  the  cases  of  Gibbons 
vs.  Ogden  and  Brown  vs.  Maryland;  see  Mr.  Justice  Wayne's 
opinion  in  the  Passenger  Cases,  7  Hovu.  429,  430,  431,  432, 
433. 

Under  the  circimistances  it  seems  to  me  that  it  would 
have;  been  quite  as  safe  to  have  placed  the  decision  in  the 
Nevada  Case  upon  the  solid  ground  of  the  commercial 
clause,  supported  by  the  maturely  considered  and  unani- 
mous judgment  of  Chief  Justice  Marshall  and  his  learned 
and  able  associates  in  the  case  of  Gibbons  vs.  Ogden,  as  to 
have  placed  it,  as  they  did,  upon  the  uncertain  and  debat- 
able ground  of  the  implied  powers  of  the  Federal  Consti- 
tution^ supported  only  by  the  mere  dictum  of  the  venerable 
Chief  Justice  Taney  contained  in  the  concluding  para- 
graph of  his  dissenting  opinion  in  the  Passenger  Cases. 
You  may  say  indeed  that  this  dictum  contains  a  great  prin- 
ciple in  regard  to  the  citizens  of  the  States  as  members  of 
the  Union — and  I  concede  it — yet  still  you  find  this  same 
principle  clearly  and  firmly  embodied  in  the  commercial 
clause,  as  the  shield  and  protection  of  the  citizen,  and  as 
a  denial  of  the  right  of  the  States  to  obstruct  or  interfere 
with  free  transit. 


SUPERIOR  COURT. 
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The  First  National  Bank  of  Seaford  v.  Jesse  P.  Con- 
noway  and  EzEKiEL  Ewing. 

The  insolvency  of  the  maker  will  not  dispense  with  the  necessity  of  giving 
notice  to  the  indorser  of  the  non-payment  of  the  promissory  note  by 
him  at  its  maturity,  or  of  proving  enough  to  dispense  with  the  necessity 
of  giving  such  notice. 

If  the  maker  and  the  payees  and  indorsers  of  a  promissory  note  jointly 
borrow  for  their  mutual  benefit  and  accommodation  the  money  for 
which  it  is  given,  any  promise  made  by  the  payees  and  indorsers  before, 
or  at  the  time  of  its  falling  due,  or  after  its  maturity,  that  they  will  pay 
it,  will  dispense  with  the  necessity  and  will  amount  to  an  implied  waiver 
of  notice  of  the  non-payment  of  it  by  the  maker  at  maturity. 

Assumpsit  on  a  promissory  note  for  $200,  dated  Jan.  2, 
1868,  at  sixty  days,  made  by  Elisha  S.  Hobbs  to  the  order 
of  the  defendants,  and  by  them  indorsed,  and  negotiated 
by  the  plaintiff,  with  the  coTimon  counts.  The  note  was 
not  paid  at  maturity,  but  no  protest  for  non-payment  was 
served  upon  the  defendants.  It  was  proved,  however,  that 
the  maker  and  indorsers  went  together  to  the  Bank  to 
borrow  that  amount  of  money,  and  when  asked  who  shovdd 
be  the  maker  and  who  should  be  the  payees  of  it,  replied 
that  it  made  no  difference,  as  they  wanted  the  money 
jointly  to  meet  their  expenses  in  a  joint  undertaking  men- 
tioned, when  the  note  was  made  and  indorsed  and  nego- 
tiated as  stated,  and  which  they  promised  to  pay  as  soon 
as  they  sold  the  product  of  it;  and  that  Ewing,  one  of  the 
defendants,  had  stated  to  the  Teller  of  the  Bank  after  the 
maturity  of  the  note,  that  he  expected  to  see  it  paid. 
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Moore,  for  the  plaintiff,  asked  the  question  if  Hobbs, 
the  maker,  was  not  insolvent  when  the  note  matured, 
which  being  objected  to  by  the  counsel  on  the  other  side, 
he  cited  Commercial  Bank  vs.  Hughes,  17  Wend.  94.  2  Smith's 
Ld.  Ca.  53.     1  Johns.  Ca.  100. 

Cullen,  for  the  defendants,  cited  1  Pars,  on  Notes  &  Bills, 
582,  584. 

By  the  Court.-  The  evidence  proposed  is  irrelevant,  as 
the  insolvency  of  the  maker  could  not  dispense  with  the 
necessity  of  giving  notice  to  the  indorsers  of  the  non- 
payment of  the  note  by  him  at  its  maturity,  or  of  proving 
enough  to  dispense  with  the  necessity  of  giving  such 
notice. 

Moore.  The  parties,  maker  and  indorsers,  were  jointly 
and  equally  interested  in  contracting  the  loan  for  which 
the  note  was  given,  and  were  all,  in  point  of  fact,  princi- 
pals in  the  transaction,  and  jointly  promised  to  pay  the 
note  at,  or  before  its  maturity,  for  they  confidently  expect- 
ed to  dispose  of  their  goods  within  that  time;  and  they 
were  not  only  principals,  but  partners  in  the  transaction, 
both  in  the  borrowing  of  the  money  and  in  the  business 
and  uses  to  which  it  was  applied  by  them,  and  the  subse- 
quent acknowledgment  of  one  of  the  indorsers  after  its 
maturity,  that  he  expected  to  see  it  paid,  was  alike  the 
acknowledgment  of  his  co-indorsers,  and  of  all  them  as 
principals  and  partners,  of  their  joint  and  equal  liability 
to  pay  it.  Gowen  vs.  Jackson,  20  Johns.  177.  Porthoiise  vs. 
Parker,  1  Camp.  82.  Col.  on  Partn.  Sec.  443.  Byles  on  Bills, 
366.  But  if  they  did  any  thiag  to  put  the  holder  off  his 
guard,  it  would  amount  to  an  implied  waiver  of  notice, 
for  there  may  be  an  implied,  as  well  as  an  express  waiver 
of  notice.  When  an  indorser  at  the  time,  or  shortly  before 
a  note  becomes  due,  says  to  the  holder  that  an  arrange- 
ment is  about  being  made  for  the  payment  of  it,  and  by 
direct  terms,  or  reasonable  implication,  requests  the  holder 
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to  wait  or  give  time,  it  will  amount  to  an  assurance  that 
if  will  be  paid  by  him,  and  to  a  waiver  of  demand  and 
notice.  Gove  vs.  Vining,  7  Met.  212.  Mechanic's  Bank  vs. 
Griswold,  7  Wend.  166.  1  Johns.  Ca.  100  n.  c.  Sto.  on 
Bills,  Sec.  317.     13  Barb.  163. 

Cullen.  There  had  been  no  express  waiver  of  notice 
proved  in  the  case,  and  it  cannot  be  inferred  or  implied 
from  any  thing  that  had  been  proved  in  it.  And  when- 
ever a  promise  of  the  indorser  is  relied  upon  to  establish 
it,  the  promise  must  be  express  and  unconditional,  and 
not  a  contingent,  indefinite,  or  conditional  promise 
merely.  Farmers  Bank  vs.  Waples,  4  Harr.  429.  1  Sto.  on 
Bills,  Sec.  371.  But  the  promise  proved  in  this  case  was 
to  pay  the  note  when  they  sold  the  goods,  which  was  a 
conditional  promise;  and  it  was  not  proved  that  they 
have  sold  them  yet.  Nothing  short  of  an  express  and 
unconditional  promise  with  a  full  knowledge  of  all  the 
facts,  will  amount  to  a  waiver  of  notice  in  such  a  case. 
Free  vs.  Hawkins,  4  E.  C.  L.  R.  31.  Bruce  vs.  Lytle,  13  Barb. 
163. 

Moore,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  on  the 
proof  before  them  the  action  would  not  lie  on  the  common 
counts,  and  independent  of  the  note,  because  the  money 
for  which  it  was  given,  was  received  from  the  Bank  by  all 
three  of  the  parties,  both  the  maker  and  indorsers  of  it, 
and  was  jointly  used  by  them  for  their  mutual  and  equal 
benefit;  but  only  two  of  them,  the  indorsers  alone,  were 
joined  in  the  present  action,  and,  therefore,  no  recovery 
could  be  had  against  them  on  the  common  counts. 

But  if  they  were  all  three  partners  in  the  transaction  of 
the  loan  at  the  Bank,  and  represented  that  they  wanted 
to  borrow  the  money  jointly,  to  be  used  by  them  jointly, 
and  for  their  joint  use  and  benefit,  then  the  note  was 
made,   indorsed   and  negotiated   for   their  mutual   accom- 
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modation,  and  any  promise  made  by  the  defendants,  the 
indorsers  of  it,  to  the  Bank  at  that  time,  or  at,  or  before 
the  time  of  its  falHng  due,  or  after  its  maturity,  that  they 
would  pay  it,  would  dispense  with  the  necessity  and 
amount  to  an  implied  waiver  of  notice  to  them  of  the  non- 
payment of  it  by  the  maker  at  maturity,  and  the  plaintiff 
would  be  entitled  to  recover  in  the  action. 


John  W.  Griffith  v.  Benjamin  C.  Pearce. 

When  a  wager  is  calculated  to  seriously  interfere  with,  or  prejudicially 
affect  the  character  and  reputation,  or  the  private  rights,  feelings,  or 
interests  of  a  third  person,  no  action  at  law  will  lie  for  the  recovery  of 
the  money  upon  it.  The  general  principle  in  regard  to  wagers  of  a  polit- 
ical and  party  character,  announced  in  Porter  v.  Saivyer,  1  Harr.  .SI 7, 
recognized  and  affirmed. 

This  case  was  heard  at  the  last,  and  held  under  advise- 
ment, until  the  present  term  of  the  court.  It  was  an 
action  of  indebitatus  assumpsit  for  money  had  and  received, 
and  on  an  account  stated,  with  a  bill  of  particulars  filed 
by  the  plaintifif  which  stated  that  the  demand  was  for 
one  hundred  dollars  deposited  in  the  hands  of  the  defend- 
ant on  the  30th  day  of  October,  1868.  That  on  that  day 
the  plaintiff  and  one  John  Mealy  entered  into  a  contract 
or  bet,  whether  one  Jacob  Richardson  had  theretofore 
been  a  member  of  a  society  or  organization  known  as 
The  Union  League,  the  plaintiff  alleging  that  he  had,  and 
the  said  Mealy  that  he  had  not,  to  be  paid  over  to  the 
winner,  and  that  the  plaintiff  had  won  it,  but  that  the 
defendant  had  refused  to  pay  him  the  same  on  demand 
&c.  To  which  the  defetidant  demurred  both  generally 
and  specially. 

T.  F.  Bayard,  for  the  defendant.  The  action  was  not 
simply  to  recover  a  s\im  deposited  by  the  plaintiff  on  a 
wager,  but  it  goes  to  the  whole  contract  of  wager,  and 
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aims  to  establish  such  a  contract  and  to  enforce  it  in  a 
court  of  justice.  We  have  no  statute  in  this  State  in 
regard  to  such  a  wager  as  this  was,  but  even,  when  the 
wager  is  innocent  in  its  character  and  not  prohibited  by 
statute,  the  most  eminent  Judges  in  England  have 
regretted  that  it  had  ever  been  held  or  recognized  that 
it  could  afford  any  ground  for  an  action  at  law  in  the 
courts  of  that  country.  The  first  reported  case  in  which 
it  had  been  so  held  there  was  that  of  Jones  vs.  Randall, 
Cowp.  37.  But  in  the  next  case  in  which  the  question 
arose,  it  was  held  to  be  a  good  ground  of  objection  to 
such  an  action,  that  it  would  materially  afEect  and  injure 
the  interests  or  the  feelings  of  a  third  person  involved  in 
the  question  of  the  wager,  but  not  in  the  suit  upon  it  and, 
therefore,  the  action  would  not  lie.  Da  Costa  vs.  Jones,  2 
Cowp.  729.  So  where  the  wager  was  on  the  age  of  a  cer- 
tain lady,  the  Court  for  that  reason  refused  to  entertain 
the  action;  and  where  the  bet  was  smiply  whether  a  cer- 
tain person  had  bought  a  certain  wagon,  Buller,  Justice, 
strongly  disapproved  of  entertaining  the  suit  because  of 
the  light  and  frivolous  character  of  it.  Good  vs.  Elliott,  3 
T.  R.  693.  If  the  wager  has  a  mischievous  or  pernicious 
tendency,  or  materially  affects  another  injuriously,  an 
action  will  not  lie  upon  it.  Gilbert  vs.  Sykes,  16  East  150. 
And  where  it  was  on  the  practice  of  the  court  in  regard 
to  a  csrtain  matter,  Lord  Ellenborough  refused  to  enter- 
tain the  action,  and  the  court  in  banc  sustained  his  deci- 
sion. Henkin  vs..Guerss,  12  East  247.  And  in  this  country 
it  has  been  held  that  a  bet  on  the  election  of  a  Governor 
of  the  State  of  New  York,  was  no  ground  for  an  action 
at  law,  though  not  prohibited  by  statute,  and  in  which  the 
doctrine  of  the  English  cases  just  cited  was  recognized 
and  approved.  Bunn  vs.  Riker,  4  Johns.  425.  It  had  also 
been  so  recognized  and  ruled  in  this  State.  Porter  vs. 
Savoyer,  1  Harr.  517. 

But  a  few  remarks  would  be  required  to  show  the  appli- 
cation of  the  principle  ruled  in  the  cases  cited,  to  the  case 
now  before  the  Court.     At  the  time  when  the  wager  was 
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made,  there  were  a  gjreat  many  people  in  this  community 
who  would  have  considered  it  a  great  reproach  and  a  per- 
sonal offence  to  be  charged  with  being  a  member  of  The 
Union  League,  and  with  whom  such  a  charge  was  well 
calculated  to  seriously  affect,  prejudice  and  compromise 
the  person  referred  to  politically,  at  least;  and  which  that 
charge  and  this  wager  was  directly  designed  to  do  in  the 
present  case  by  the  party  who  made  it  and  risked  his 
money  in  the  bet  upon  the  faith  and  truth  of  it.  It  was, 
withal,  frivolous  in  its  character,  and  was  not  such  a 
matter  as  should  be  allowed  to  engage  the  time  and  atten- 
tion of  the  Co\ut  and  jury  to  the  delay  and  detriment  of 
graver  and  more  important  business;  and  the  courts  of 
England  had  in  many  cases  refused  to  entertain  such  suits 
upon  that  ground  alone.  Besides,  it  is  a  well  settled  rule 
of  pleading,  that  in  a  declaration  upon  an  executory,  but 
not  on  an  executed  contract,  the  count  must  be  special,  and 
that  indebitatus  assumpsit  will  not  lie  for  a  wager,  although 
it  will  lie  to  recover  a  deposit  simply  made  upon  a  wager; 
yet  even  in  that  case,  a  demand  and  refusal  before  the 
commencement  of  the  suit  must  be  proved.  1  Saund. 
Pl.&Ev.  185,  191. 

Gordon,  for  the  plaintiff.  There  is  nothing  disclosed  or 
apparent  upon  the  record  of  the  suit  as  it  now  stands  before 
the  court  on  the  demurrer  in  the  case  to  show,  or  from 
which  it  can  even  be  prestmied,  thai  the  wager  could  prej- 
udice or  affect  in  any  manner,  either  the  feelings  or  inter- 
ests of  the  gentleman  referred  to,  Mr.  Richardson.  There 
is  no  evidence,  of  course,  before  the  court  in  the  case,  and 
it  does  not  appear  from  the  record  that  he  was  a  candidate 
for  any  political  offfce  at  the  time  when  the  bet  was  made, 
nor  did  it  appear,  or  could  it  appear,  except  by  a  gratui- 
tous and  unwarrantable  assumption,  that  the  question  of 
fact  involved  in  the  wager  between  the  parties  to  it,  was  in 
the  slightest  degree  prejudicial  to  his  interest  or  disagree- 
able to  his  feelings,  or  that  it  could  in  any  way  whatever 
affect  or  compromise  him  in  the  estimation  of  any  one; 
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nor  does  it  appear,  so  far  as  the  case  now  stands  between 
the  parties  to  it,  that  he  at  all  objected  to  the  bet,  or  did 
not  heartily  approve  of  it,  and  even  authorize  his  friend, 
Mr.  Mealy  to  make  it.  All  that  had  been  said  on  that 
point  on  behalf  of  the  defendant,  was,  therefore,  wholly 
beyond  and  outside  of  this  case  as  it  now  presents  itself 
to  this  court.  There  is  no  statutory  provision  in  this  State 
against  such  a  wager,  nor  is  there  any  principle  of  com- 
mon law,  as  recognized  here,  to  prohibit  an  action  upon 
such  a  contract.  The  amount  involved,  though  not  large, 
was  not  frivolous;  but  even  if  it  were  so,  if  the  case  comes 
clearly  within  the  jurisdiction  of  the  court,  it  could  not, 
and  would  not,  refuse  to  entertain  the  action  on  that  ground 
alone. 

If  money  is  deposited  in  the  hands  of  a  stakeholder  to 
abide  the  event  of  a  lawful  game  or  race,  and  then  to  be 
paid  to  the  winner,  he  holds  the  money  as  agent  for  the 
winner,  and  is  bound  on  demand  to  pay  it  over  to  him. 
Add.  on  Contr.  529.  It  is  not  clearly  settled  that  an  action 
of  indebitatus  assumpsit  will  not  lie  on  a  wager;  but  it  is 
settled  that  it  will  lie  against  the  stakeholder.  Bunn  vs. 
Riker,  4  Johns.  438.  There  are  undoubtedly  limitations  to 
the  rule  that  wagers  are  lawful;  such  for  instance,  as 
incite  to  a  breach  of  the  peace,  or  to  immorality,  or  which 
affect  the  feelings  or  interests  of  a  third  person,  or  expose 
him  to  ridicule,  or  libel  him;  and  also  wagers  against 
sound  policy,  are  illegal  so  far,  at  least,  as  that  no  action 
at  law  will  be  entertained  upon  them  at  the  suit  of  the 
winner  to  recover  the  wager.  Bunn  vs.  Riker,  4  Johns.  438. 
A  wager  in  regard  to  a  third  person  not  affecting  his  feel- 
ings, interests,  or  reputation  prejudicially,  is  recoverable 
in  an  action  at  law.  Bland  vs.  Collett,  4  Camp.  157.  Where 
therefore,  the  wager  is  lawful,  or  is  not  illegal,  the  stake 
holder  holds  the  money  deposited  in  his  hands  as  agent  for 
the  winner,  and  when  the  winner  is  ascertained  by  the 
result  of  the  event  in  dispute,  he  has  a  right  to  treat  him 
as  having  gotten  into  his  hands  money  which  in  the  result 
of  a  lawful  transaction  belongs  to  him.  Apple ^arth  vs. 
Colley,  10  Exch.  735.     Emery  vs.  Richards,  14  Exch.  726. 
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By  the  Court.  The  parties  to  this  action  had  no  interest 
whatever  in  the  fact  on  which  the  wager  depended,  except 
that  which  was  created  by  the  wager  itself,  and  which  was 
calculated  to  annoy  and  affect  prejudicially  both  the  feel- 
ings and  interests  of  the  person  to  whom  it  related.  What 
right  in  justice  and  reason  has  any  man  by  a  bet  of  this 
kind,  to  subject  a  third  person  to  the  mortification  and 
annoyance,  the  publicity  and  exposure  of  a  judicial  trial, 
to  determine  whether  a  charge  made  by  him  that  such 
person  is  a  member  of  The  Union  League,  or  any  other 
public  or  secret  society,  is  or  is  not,  in  point  of  fact  true? 
When  the  wager  is  calculated  to  seriously  interfere  with, 
or  to  prejudicially  affect  the  character  and  reputation,  or 
the  private  rights,  feelings,  or  interests  of  a  third  person 
who  ought  not  to  be  subjected  to  the  injury  and  detriment, 
or  the  htmiiliation,  mortification  or  annoyance  of  such  a 
public  investigation  and  exposure  in  relation  to  the  mat- 
ter, we  are  inclined  to  go  as  far  as  any  of  the  cases  decid- 
ed on  the  subject,  either  in  this  country  or  in  England  will 
warrant;  and  we  take  occasion  here  to  say  that  we  decide 
this  case  on  the  principles  ruled  and  recognized  in  this 
court  in  Porter  vs.  Sawyer,  1  Harr.  517.  And  we,  therefore, 
give  judgment  for  the  defendant  on  the  demurrer. 


William  H.  Schoen  v.  Henry  S.  McComb,  Jacor  Hill, 
John  Fergusson  and  John  C.  Ireland. 

In  an  action  of  trespass  quare  dausem  fregit  the  plaintiff  must  prove  the 
description  and  abuttals  of  the  close  as  set  forth  by  him  with  substan- 
tial accuracy,  or  he  will  not  be  entitled  to  recover. 

If  on  a  survey  and  plat  returned  in  a  proceeding  in  the  Court  of  Chan- 
cery, certain  premises  be  defined  and  described  with  a  line  so  many  feet, 
specifying  the  number  of  them,  on  a  certain  street,  and  by  decree  in 
partition  the  return  is  confirmed,  and  the  premises  are  so  assigned  and 
allotted  in  severalty  to  one  of  the  parties  entitled,  all  persons  afterward 
succeeding  to  the  title  to  them  under  him,  will  be  estopped  from 
controverting  the  length  of  the  line  therein  stated  in  a  collateral  suit  or 
proceeding  in  any  other  court. 

This  was  an  action  of  trespass  quare  dausem  fregit  by  the 
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plaintiff  against  the  defendants  for  a  trespass  committed 
upon  his  premises  situated  on  the  western  side  of  Shipley 
Street  between  Sixth  and  Seventh  Streets  in  the  City  of 
Wilmington,  adjoining  premises  formerly  owned  by  one  of 
the  defendants,  Henry  S.  McComb,  and  sold  and  conveyed 
by  him  to  his  mother,  Mrs.  Martha  McComb  prior  to  the 
commencement  of  the  action,  but  with  an  alley  between 
them,  and  the  only  question  of  fact  involved  in  the  case 
was  as  to  the  location  of  the  partition  line  between  the 
respective  premises.  The  alleged  trespass  consisted  of  an 
entry  by  the  defendants  upon  the  premises  of  the  plaintiff, 
and  the  taking  down  and  erecting  again  a  partition  wall 
of  brick  the  whole  length  or  depth  of  his  lot  back  from 
Shipley  Street,  some  eight  inches  over  the  true  partition 
line  of  the  two  lots,  and  upon  his  premises,  not  only  with- 
out his  consent,  but  against  his  earnest  remonstrances. 
The  plaintiff's  lot  fronted  sixteen  feet  on  Shipley  Street, 
and  extended  in  parallel  lateral  lines  back  from  it  to  the 
depth  of  ninety  feet.  The  water  pipe  from  the  adjoining 
premises  to  the  plaintiff's  hydrant  was  also  cut  off  by  the 
order  of  the  principal  and  first  named  defendant,  and  the 
change  in  the  location  of  the  partition  wall  rendered  it 
necessary  for  the  plaintiff  to  change  the  position  of  his 
hydrant,  and  to  put  down  a  new  water  pipe  leading  from 
the  main  to  it. 

The  trespass  complained  of  was  committed  in  the  month 
of  November  1869,  but  it  also  appeared  in  evidence  that 
prior  to  that  time,  and  as  early  as  the  year  1856,  whilsc 
McComb  was  the  owner  of  the  adjoining  property,  he  had 
a  new  partition  board  fence  erected  between  the  two  lots, 
in  lieu  of  an  old  one  then  much  dilapidated  which  had 
been  erected  there  several  years  before  that  time,  but 
which  new  fence  was  erected  some  four  inches  over  the 
line  of  the  old  one,  on  the  premises  claimed  by  the  plain- 
tiff; and  that  the  partition  wall  built  in  1869,  had  been 
erected  from  three  co  four  inches  over  the  line  of  the  new 
fence,  and  to  that  extent  still  further  upon  the  premises  of 
the  plaintiff.    The  City  Surveyor  had,  however,  previous  to 
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the  erection  of  the  partition  wall,  located  the  division  line 
between  the  lots  by  the  courses  and  distances  designated 
in  the  deed  under  which  Henrv'  S.  McComb  had  acquired 
from  John  McDowell  &  wife  in  1853,  his  title  to  the 
adjoining  property,  and  the  partition  wall  had  been  erected 
on  the  division  line  so  located  by  him. 

The  plaintiff  proved  his  legal  title  m  fee  to  the  premises 
claimed  by  him  by  formal  deeds  of  conveyance  and  by 
devise,  from  the  year  1848  down  to  the  time  of  trial,  and 
by  the  continuous  possession  of  them  in  the  meantime  by 
himself  and  those  through  whom  he  had  derived  his  title 
to  them,  and  rested  his  case. 

Gordon,  for  the  defendants,  moved  a  nonsuit  on  the 
ground  that  the  description  of  the  locus  in  quo  set  forth  in 
the  declaration  of  the  plaintiff,  had  not  been  substantially 
proved  as  alleged,  and  which  was  necessary,  as  the  statute 
expressly  requires  such  a  description  to  be  set  forth  in  the 
declaration  in  an  action  of  trespass  quare  clausem  (regit. 
And  if  it  must  be  set  forth,  then  it  is  material  and  must 
be  substantially  proved  as  set  forth.  But  the  proof  in 
regard  to  it  had  varied  most  materially  from  the  descrip- 
tion in  several  important  respects,  and  particularly,  that 
the  abuttals  as  set  forth  in  it  were  altogether  too  vague  and 
indefinite  to  designate  with  the  requisite  degree  of  cer- 
tainty the  location  of  the  alleged  trespass. 

Patterson,  for  the  plaintiff.  At  common  law  no  such 
description  was  necessary  in  the  narr,  and  was  only  required 
by  new  assignment  in  the  replication  to  the  plea  of  liber um 
tenementum,  but  though  the  statute  now  requires  it  to  be 
set  forth  in  the  declaration,  it  does  not  require  that  the 
description  shall  be  proved  precisely  as  stated,  and  in  this 
case  the  evidence  had  corresponded  sufficiently  with  it  in 
every  essential  particular. 

By  the  Court.  It  appears  by  the  record  in  this  case  that 
although  a  description  of  the  locus  in  quo  is  set  forth  by  the 
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plaintiff  in  his  declaration,  the  defendants  have  in  addi- 
tion to  the  general  issue,  entered  the  plea  of  liberuni  tene- 
mentum,  and  in  which  they  have  set  forth  a  description  of 
the  premises  with  the  abuttals  of  the  place  in  which  they 
allege  the  acts  complained  of  were  committed,  and  defend 
and  justify  them  on  the  ground  that  it  was  not  on  the 
premises  of  the  plaintiff,  but  on  the  premises  of  Mrs. 
McComb,  under  whose  authority  they  had  a  lawful  right 
to  do  all  they  did  there;  and  to  this  plea  the  plaintiff  has 
replied  and  new  assigned  in  his  replication  the  same  ident- 
ical description  set  forth  in  the  plea  of  the  defendants, 
and  on  that,  issue  has  been  taken.  But  it  is  all  a  matter 
for  the  consideration  of  the  jury;  the  plaintiff,  however, 
must  prove  the  material  parts  of  the  description  last  set 
forth  by  him  with  substantial  accuracy,  or  he  will  not  be 
entitled  to  recover. 

Bates,  for  the  defendants,  offered  in  evidence  the  deed 
to  Martha  McComb  from  Henry  S.  McComb  for  the 
adjoining  premises,  executed  on  the  20th  day  of  Decem- 
ber 1868,  also  a  deed  to  Henry  S.  McComb  from  John 
McDowell  &  wife  for  the  same  executed  on  the  6th  day  of 
October  1853,  also  the  will  of  Benjamin  Boulden  deceased, 
duly  probated  on  the  14th  day  of  December  1833,  devis- 
ing the  residue  of  his  real  estate,  of  which  the  adjoining 
premises  of  the  defendant  in  question  then  constituted  a 
part,  to  be  equally  divided  between  nieces  of  his  named 
in  the  devise,  of  whom  McDowell's  wife  was  one,  and  also 
the  record  of  a  partition  in  Chancery  and  decree  therein 
on  the  16th  day  of  November  1852,  of  the  real  estate  so 
devised  to  them,  under  and  by  virtue  of  which  the  prem- 
ises last  mentioned  were  assigned  and  allotted  in  severalty 
to  McDowell  and  wife  in  her  right,  as  the  same  had  been 
described  in  the  survey  and  plat  returned  In  the  proceed- 
ing in  partition,  and  had  been  approved  by  that  court.  It 
appeared,  however,  by  the  survey  and  plat  so  returned 
into  that  court,  that  the  premises  as  so  assigned  and  allot- 
ted to  them,  were  in  the  m  tes  and  bounds  therein  stated. 
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described  as  bounded  by  a  line  of  seventy  feet  and  one 
sixteen  hundredths  of  a  foot  on  the  south  side  of  Shipley 
streec,  whilst  by  the  deed  to  H.  S.  McComb  from  McDowell 
and  wife,  and  also  by  the  deed  to  Boulden,  the  testator, 
from  the  executors  of  John  Ferris  deceased,  for  the  same, 
executed  on  the  15th  day  of  December  1828,  which  was 
likewise  put  in  evidence  by  the  defendants,  they  were  in  the 
metes  and  bounds  therein  stated,  described  as  bounded  by 
a  line  of  seventy  one  feet  and  one  sixteen  hundredths  of  a 
foot  on  the  south  side  of  Shipley  Street.  The  defendants 
also  proved  that  the  old  fence  which  existed  before  the 
new  one  was  erected  in  1856,  stood  precisely  on  the  line 
on  which  the  partition  wall  in  question  was  erected  in  1868. 

Patterson,  contended  that  the  plaintiff  had  not  only  estab- 
lished a  good  title  to  the  locus  in  quo  by  an  adverse  pos- 
session of  twenty  years,  at  least,  but  that  the  defendants 
were  concluded  and  estopped  by  the  partition  and  decree 
in  Chancery  from  asserting  any  claim  or  title  to  more  than 
seventy  feet  and  one  sixteen  hundredths  of  a  foot  on  the 
south  side  of  Shipley  street,  which  would  not  include  any 
portion  of  the  narrow  strip  of  land  in  dispute  between  the 
parties,  and  upon  which  the  alleged  trespass  had  been 
committed,  and  asked  the  court  to  so  instruct  the  jury. 

Bates.  Under  the  plea  of  liberuni  tenementum,  if  the 
defendant,  Mrs.  McComb,  had  proved  a  legal  title  to  the 
locus  in  question,  the  defendants  were  entitled  to  a  verdict, 
unless  the  plaintiff  had  clearly  established  an  adverse 
possession  of  twenty  years,  at  least,  for  in  such  case  all 
the  presumptions  of  law  were  in  favor  of  the  legal  title. 
Ang.  on  Lim.  404.  And  such  adverse  possession  must 
have  been  exclusive,  hostile  to  the  right  of  ownership  of 
the  owners  of  the  adjoining  premises,  and  of  all  other 
persons,  and  must  have  been  marked  by  a  definite  and  dis- 
tinctly recognized  boundary  or  limit  in  the  meantime.  Or 
if  it  appeared  from  the  evidence  that  there  was  a  mixed 
possession  of  it  in  the  meanwhile,  the  law  would  adjudge 
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the  possession  to  have  been  in  the  party  who  had  shown  a 
legal  title  to  it.  Inskeep  vs.  Shields  et  al.  4  Harr.  345.  If 
prior  to  and  up  to  the  year  1856,  when  the  new  partition 
fence  spoken  of  by  the  witnesses  was  erected,  the  respective 
holders  of  the  adjoining  lots  in  question  were  ignorant  of 
the  exact  location  of  the  line  of  division  between  them,  and 
the  plaintiff  and  those  under  whom  he  claims  title,  through 
inadvertency  or  ignorance  of  its  true  location,  had  includ- 
ed in  his  inclosure,  or  had  in  their  sole  and  exclusive  pos- 
session as  part  of  their  property  or  premises,  any  adjoin- 
ing ground  which  in  fact  belonged  to  the  owners  of  the 
adjoining  premises  during  that  time,  and  neither  of  the 
respective  owners  of  the  two  lots  were  aware  of  it,  such  a 
holding  would  not  constitute  an  adverse  possession  of  it 
in  contemplation  of  law,  or  in  the  legal  sense  of  that  term. 
Ang.  on  Lim.  413. 

Gordon.  The  discrepancy  referred  to  between  the  deeds 
of  Ferris'  executors  to  Boulden  and  of  McDowell  and 
wife  to  H.  S.  McComb,  and  the  decree  in  partition  in  the 
Court  of  Chancery,  as  to  the  length  or  extent  of  the  line 
of  the  premises  referred  to  in  them,  on  the  south  side  of 
Shipley  Street,  was  not  material,  inasmuch  as  it  was  a  mere 
matter  of  description  in  the  deeds  and  in  the  survey  and 
plat  returned  by  the  surveyor  in  the  proceeding  in  Chan- 
cery, not  essential  to  be  strictly  proved  as  stated  in  them, 
but  which  if  erroneous,  might  be  shown  to  be  so,  and 
might  be  corrected  and  reconciled  like  any  other  imma- 
terial description  by  the  weight  and  preponderance  of  the 
evidence  produced  in  the  case;  and,  therefore,  the  defend- 
ants were  not  estopped  by  the  decree  in  that  court  to  deny 
that  the  line  of  the  premises  in  question  extended  but 
seventy  feet  and  one  sixteen  hundredths  of  a  foot,  instead 
of  seventy-one  feet  and  one-sixteen  hundredths  of  a  foot 
on  the  south  side  of  that  street.  1  Greenl.  Ev.  Sec.  26,  n.  1. 
And  such  was  particularly,  the  rule  of  law  on  the  subject 
in  this  country.  Estoppels  by  deeds  or  surveys  do  not 
apply  to  matters  of  description  merely,  because  they  are 
not  supposed  to  have  received  the  particular  or  deliberate 
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attention  of  the  parties  to  them,  and  much  less  could  this 
matter  of  discrepancy  between  the  plat  and  survey  re- 
turned to  that  court  and  the  deeds  he  had  mentioned,  be 
supposed  to  have  received  any  notice  or  attention  what- 
ever from  the  Court  of  Chancery.  But  if  the  court  should 
be  of  a  contrary  opinion  on  that  point  in  the  case,  then  the 
intervening  stnp  of  land  of  one  foot  or  less  in  width,  and 
on  which  the  alleged  trespass  had  been  committed,  was 
undisposed  of  and  unaffected  by  the  partition  in  Chan- 
cery, and  still  continued  vested  in  common  in  the  de- 
visees named  in  the  will  of  Boulden,  of  whom  McDowell's 
wife  was  one,  and  as  they  had  by  their  deed  conveyed  to 
H.  S.  McComb  all  their  right,  title  and  estate  in  the 
premises  devised  to  her  by  the  testator,  and  he  had  in 
turn  conveyed  the  same  to  his  mother,  Mrs.  McComb, 
under  whose  authority  and  by  whose  orders  and  direction 
the  partition  wall  in  question  had  been  erected,  she  was 
now,  at  least,  seized  as  tenant  in  common  of  that  portion 
of  the  premises  with  the  remaining  devisees  of  it  under 
the  will  of  the  testator;  and  that  if  so,  as  such  a  co-tenant 
in  common  of  it,  she  could  not  be  liable  for  a  trespass 
upon  it  at  the  suit  of  any  one,  and  certainly  not  at  the  suit 
of  the  plaintiff. 

Patterson.  If  H.  S.  McComb  or  his  mother,  Mrs. 
McComb,  never  had  any  legal  title  to  the  strip  of  land  in 
question,  as  they  never  had,  if  they  were  estopped  as  he 
believed  they  were  by  the  partition  and  decree  in  Chan- 
cery from  laying  any  claim  to  it,  then  no  one  act  of  aggres- 
sion merely,  or  one  simple  entry  and  trespass  committed 
upon  it  by  either  of  them,  such  as  the  taking,  down  of  the 
old  fence  and  attempting  to  erect  another  in  the  year  1856, 
could  have  the  effect  in  law  to  interrupt  or  divest  the 
plaintiff's  possession  of  it,  or  could  constitute  any  inter- 
ruption whatever  of  it.  On  the  contrary,  his  adverse  pos- 
session would  remain  continuous,  notwithstanding  such  a 
temporary  entry  and  trespass  upon  it,  particularly,  if  the 
plaintiff  opposed  the  entry  and  thereby  prevented  the  erec- 
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tion  of  the  fence  upon  it.  Staguessant  v.  Tompkins,  9  Johns. 
61.  Clark  V.  Hill,  1  Harr.  335.  He  also  contended  that 
under  the  facts  and  circumstances  proved,  the  plaintiff 
was  entitled  to  punitive  or  exemplary  damages.  Sed.  on 
Dam.  sees.  34,  38. 

The  Court,  Houston,  J.,  charged  the  jury,  that  to  entitle 
the  plaintiff  to  recover  in  the  action,  they  must  be  satis- 
fied by  the  evidence  before  them  that  he  was  in  the  actual 
and  exclusive  possession  of  the  locus  in  quo,  or  the  ground 
on  which  the  partition  wall  in  question  was  erected,  at 
the  time  when  it  was  erected;  and  as  that  constituted  the 
trespass  complained  of,  that  it  was  committed  by  the  defen- 
dants. As  the  question,  however,  which  had  been  raised 
in  regard  to  the  effect  of  the  proceedings  and  decree  in 
partition  in  the  Court  of  Chancery  under  the  devise  in 
the  will  of  Benjamin  Boulden  of  his  real  estate  to  the 
devisees  named  in  it,  was  a  question  of  law  for  the  deci- 
sion of  the  court,  and  not  for  the  decision  of  the  jury, 
it  was  his  duty  to  say  to  them  that  if  they  were  satisfied 
from  the  evidence  that  John  McDowell  and  wife,  in 
right  of  his  wife,  as  one  of  the  devisees  mentioned  in  it, 
were  parties  to  that  partition,  and  it  appeared  by  the  sur- 
vey and  plat  returned  to  that  court,  and  by  the  partition 
and  decree  made  in  that  proceeding,  that  the  house  and 
lot  which  was  afterward  sold  and  conveyed  by  them  to 
Henry  S.  McComb,  and  which  was  also  afterward  sold 
and  conveyed  by  him  to  his  mother,  Mrs.  Martha 
McComb,  was  thereby  assigned  and  allotted  in  severalty 
to  John  McDowell  and  wife,  by  a  line  of  seventy  feet  and 
one  sixteen  hundredths  of  a  foot,  instead  of  seventy-one 
feet  and  one  sixteen  hundredths  of  a  foot,  on  the 
south  side  of  Shipley  Street  in  the  city  of  Wilmington, 
it  would,  in  law  conclude  and  estop  alike  McDowell  and 
wife,  Henry  S.  McComb  and  Mrs.  McComb,  and  all  claim- 
ing or  defending  under  them,  or  either  of  them,  from  set- 
ting up  any  claim  or  title  to  any  other  or  longer  line  on  the 
south  side  of  Shipley  street,  as  the  boundary  and  extent 


SCHOEN   V.    McCOMB    et   al.  221 


of  the  same  thereon,  than  is  stated  in  the  description  of 
the  metes  and  bounds  of  it  in  the  record  of  the  proceed- 
ing and  partition  in  that  court;  notwithstanding  the 
deed  from  John  McDowell  and  wife  to  H.  S.  McComb, 
calls  for  and  describes  it  as  a  line  of  seventy-one  feet  and 
Oiie-sixteen  hundredths  of  a  foot,  instead  of  seventy  feet 
and  one  sixteen  hundredths  of  a  foot,  on  the  south  side 
of  that  street,  and  also  purports  to  convey,  and  does  con- 
vey, all  the  right  and  title  which  they  had  at  the  time  of 
the  execution  and  delivery  of  it,  in  the  real  estate  of 
Benjamin  Boulden  deceased,  and  his  deed  also  calls 
for  and  conveys  the  same  to  his  mother,  Mrs.  McComb. 
Because  the  proceeding  referred  to  in  that  court,  not  only 
purports  to  be  a  complete  partition  of  all  the  real  estate 
devised  in  the  last  will  and  testament  of  Benjamin 
Boulden  to  all  the  devisees  mentioned,  but  to  ascertain 
and  describe  with  certainty  and  correctness  the  metes 
and  bounds  of  each  and  all  of  the  tracts  of  land,  lots  and 
premises  embraced  in  it,  so  far  as  they  are  described  and 
set  forth  in  the  record  of  it;  and,  therefore,  the  partition 
and  decree  in  that  court  was  final  and  conclusive  as  to 
that  matter,  in  this  action,  and  could  not  be  controverted 
or  called  in  question  in  this,  or  any  other  collateral  pro- 
ceeding or  inquiry  in  regard  to  it.  A  partition  in  Chan- 
cery is  a  proceeding  in  rem  upon  the  land  itself  for  the 
purpose  of  dividing  and  assigning  and  allotting  it  by 
actual  and  certain  metes  and  bounds  in  severalty  among 
the  parties  respectively  entitled  to  such  a  partition  of  it, 
if  practicable,  and  is  final  and  conclusive  on  the  parties 
to  it  and  their  privies  in  estate,  and,  therefore,  it  cannot 
be  contradicted  or  denied,  much  less  altered  or  varied 
by  any  kind  of  proof  in  any  collateral  action,  proceeding, 
or  inquiry  concerning  it  in  any  other  court. 

But  we  do  not  consider  upon  the  facts  proved  that  the 
trespass  alleged  and  complained  of  was  characterized  by 
any  thing  that  could  entitle  the  plaintiff,  if  your  verdict 
should  be  in  his  favor,  to  recover  damages  greater  than 
were  actxially  sustained  by  him  according  to  the   proof. 
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The  counsel  for  the  defendants  requested  the  court  to 
note  that  they  would  tender  a  bill  of  exceptions  to  the 
charge. 

The  plaintiff  had  a  verdict. 


William  R.  Gause  and  Harlan  Gause  trading  as  W. 
R.  &  H.  Gause,  v.  Jacob  Richardson,  sheriff. 

A  landlord  buying  in  the  unexpired  term  of  his  tenant,  at  sheriff's  sale  of 
his  goods  and  chattels  taken  in  execution  on  the  demised  premises  at 
the  suit  of  another,  will  not  be  entitled  to  a  year's  rent  growing  due  at 
the  time  of  the  sale,  to  be  paid  out  of  the  proceeds  of  it  in  preference  to 
the  execution  creditor;  but  will  be  paid  out  of  them,  the  rent  growing 
due  up  to  the  purchase  of  the  term  by  him. 

Petition  by  the  plaintiffs  for  the  application  of  money 
brought  into  court  by  the  defendant,  which  stated  that 
the  goods  and  chattels  of  one  John  Manz,  a  tenant  of 
theirs,  being  upon  the  premises  held  of  them  by  him  by 
virtue  of  a  demise  for  the  term  of  three -years  commenc- 
ing on  the  25th  day  of  March  1868  and  ending  on  the 
25th  of  March,  1871,  with  the  right  reserved  to  them  to  ter- 
minate it  in  the  mean  while  on  one  year's  written  notice 
in  case  they  should  sell  the  same,  under  an  annual  rent 
of  eight  hundred  y-g-^  dollars  and  payable  quarterly,  had 
been  seized  in  execution  under  certain  writs  of  fi.  fa. 
issued  out  of  this  court  to  the  defendant,  to  wit:  No.  224 
to  May  term,  1870,  at  the  suit  of  Henry  Weicksel  against 
the  said  John  Manz,  and  No.  230  to  the  same  term,  at 
the  suit  of  Daniel  Urmy  against  him  and  James  Ball,  and 
upon  which  his  said  goods  and  chattels  and  lease  and 
term  of  the  said  premises  had  been  sold  at  sheriff's  sale  for 
$2072.76,  and  at  which  sale  the  plaintiffs,  W.  R.  &  H 
Gause,   became   the   purchasers  of  the  unexpired   term   of 
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the  said  Manz  in  the  said  premises,  and  were  thereupon 
put  in  possession,  and  still  were  in  possession  of  them. 
The  rent  had  theretofore  been  paid  in  full  to  them  by 
Manz  up  to  the  25th  day  of  December,  1869,  and  that 
the  defendant,  as  sheriff,  had  brought  of  the  said  amount 
of  said  sale,  the  sum  of  $815  into  court  at  the  present 
May  Term,  1870,  pursuant  to  the  provisions  of  the  act  in 
such  case  made  and  provided,  as  it  was  claimed  by  the 
said  plaintiffs  in  the  said  writs  of  execution,  and  also  by 
the  said  plaintiffs  in  this  petition,  W.  R.  &  H.  Gause,  and 
he  was  unable  to  decide  which  of  the  said  parties  were 
in  law  entitled  to  it.  The  case  was  heard  at  the  last,  but 
was  not  decided  until  the  present  term  of  the  court. 

Nields,  for  the  execution  creditors.  The  petitioners, 
W.  R.  &  H.  Gause,  claim  for  one  year's  rent  from  the 
25th  of  December,  1869,  up  to  which  time  the  preceding 
rent  had  been  paid  in  full  to  them,  under  the  provisions 
of  the  statute  in  relation  to  landlords  and  tenants  which 
secures  to  a  landlord  his  preference  of  one  year's  rent  in 
arrear,  or  growing  due,  when  the  goods  and  chattels  of 
his  tenant  are  seized  and  sold  on  execution  process  at  the 
suit  of  another  on  the  demised  premises.  Rev.  Code  429, 
sees.  60,  61.  But  the  leasehold  estate  and  term  for  years 
of  the  tenant  in  this  case  had  absolutely  merged  and  sunk 
completely  by  operation  of  law  into  the  reversionary  and 
superior  estate  of  the  landlords  upon  their  purchase  of 
the  term  and  taking  possession  of  the  premises  immediy 
ately  after  the  sheriff's  sale;  and  it  was,  therefore, 
entirely  extinguished  by  it,  which,  however,  would  not 
have  been  the  case  had  any  other  persons  purchased  it. 
4  Kent'.s  Com.  100.  Washb.  on  Real  Estate,  354.  Adams  vs. 
Vandever,  2  Harr.  397.  Wilson  vs.  Delaplaine,  3  Harr.  499. 
2  Johns.  477.  A  case  like  this  was  not  contemplated  or 
ernbraced  in  the  provisions  of  the  statute  referred  to,  for 
when  the  term  and  tenancy  is  bought  in,  and  is  thus 
completely  extinguished  by  the  act  of  the  landlord  him- 
self, and  the  reversion  is  also  terminated  and  extinguished 
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at  the  same  time  by  the  act,  what  is  there  to  sustain  the 
render  or  accruing  of  rent  after  it?  Or  suppose  they  had 
purchased  or  accepted  a  voluntary  surrender  of  the  term 
from  Manz  on  the  day  of  sale,  but  before  his  leasehold 
in  the  premises  had  been  sold,  the  tenancy  and  reversion 
would  have  been  just  as  effectually  and  completely  extin- 
guished by  it;  and  yet,  could  they  in  that  event  have 
demanded  any  rent  after  that  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  his  goods  and  chattels  in  the  hands 
of  the  sheriff?  For  his  own  part  he  could  not  see  how 
there  could  be  any  such  thing  as  rent  when  there  is  no 
longer  a  landlord  nor  a  tenant  in  the  case,  or  how  any 
one  can  be  entitled  to  rent  when  he  is  in  the  actual  and 
exclusive  possession  of  the  premises  himself. 

Harrington,  for  the  plaintiffs.  The  words  of  the  statute 
were  broad  and  general,  and  intend  just  what  is  expressed 
in  it,  and  that  is  that  in  every  case  in  which  the  goods  and 
chattels  of  the  tenant  are  seized  and  sold  by  virtue  of  ex- 
ecution process  on  the  demised  premises,  the  landlord  in 
the  case  of  a  money  rent,  shall  be  paid  one  year's  rent  eith- 
er in  arrear,  or  growing  due,  out  of  the  proceeds  of  sale 
in  preference  to  the  execution  creditors;  and  such  being 
the  law  it  certainly  covered  the  present  case,  if  there 
were  no  exceptions  or  limitations  expressed  in  it  to  take 
it  out  of  the  operation  of  it.  And  yet,  the  claim  of  the 
plaintiffs  in  this  case  is  not  without  merits  independent 
of  the  provision  of  the  statute,  because  by  the  failure  and 
insolvency  of  their  tenant,  they  have  entirely  lost,  so  far 
as  he  is  concerned,  the  rent  and  profits  of  the  lease  for  the 
residue  of  the  term,  and  even,  if  they  should  at  once  find 
another  tenant  for  the  premises  on  the  same  terms,  they 
will  still  be  out  of  pocket  what  it  has  necessarily  cost 
them  to  buy  in  the  term. 

The  Court  ordered  the  sum  of  $203.75  to  be  paid  to  the 
petitioners,  the  landlords,  out  of  the  proceeds  of  sale  of 
the  defendant's  goods  and  chattels  for  rent  growing  due 
up  to  the  time  of  their  seizure  and  sale  bv  the  sheriff. 
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Newport  National  Bank  v.  John  Tweed. 

If  the  President  of  a  Bank  individually  agrees  with  a  party  on  his  appli- 
cation to  borrow  six  hundred  dollars  for  a  year,  and  to  know  on  what 
terms  he  can  get  it  upon  his  promissory  note  for  that  amount  indorsed 
by  another  person  named  to  him,  to  let  him  have  it  at  twelve  per 
cent.,  and  then  directs  him  to  draw  a  note  to  the  order  of  such  person 
for  that  amount  payable  in  one  year  with  the  interest  added,  and  get  it 
indorsed  by  him,  which  is  done  and  he  then  takes  the  note  and  gives  him 
a  check  for  five  himdred  and  sixty-four  dollars,  or  directs  the  cashier  to 
enter  that  amount  to  his  credit  in  the  Bank,  the  contract  will  be  usuri- 
ous and  the  note  void,  and  no  action  will  lie  upon  it  at  the  suit  of  the 
Bank  against  the  indorser,  although  it  has  no  knowledge  of  the  trans- 
action, except  what  the  President  .alone  possesses  in  regard  to  it. 

Assumpsit  on  a  promissory  note  for  $636,  made  April 
6th,  1868,  by  John  L.  Elliott  to  the  order  of  John  Tweed 
payable  one  year  after  date,  and  indorsed  by  him  in 
blank  on  the  back,  with  the  words  "Credit  the  Drawer" 
written  across  the  face  of  it  and  signed  by  him.  Elliott, 
the  maker  of  it,  applied  to  Franklin  Q.  Flinn,  the  Presi- 
dent of  the  Bank,  to  borrow  six  hundred  dollars  for  one 
year,  and  told  him  that  Tweed  would  indorse  his  note  for 
that  amount  to  enable  him  to  get  the  money,  and  inquired 
on  what  terms  he  could  have  it  for  that  time.  Flinn 
replied  twelve  per  cent.,  and  told  him  to  draw  the  note 
as  this  was  drawn,  for  six  hundred  dollars  with  the  inter- 
est added  to  it  for  one  year,  which  he  did  and  took  it  to 
Tweed  who  indorsed  it,  and  wrote  and  signed  the  words 
"credit  the  drawer"  across  the  face  of  it;  and  he  aftenvard 
took  it  to  Flinn  at  the  bank  and  delivered  it  to  him,  who 
either  gave  him  his  check  for  $564,  or  told  the  cashier  to 
place  that  amount  to  his  credit  in  the  Bank,  he  did  not 
then  recollect  which,  but  that  amount  was  placed  to  his 
credit  in  the  Bank,  and  it  was  all  he  ever  received  upon 
the  note.  The  amount  of  $»564  was  entered  on  his  bank 
book  by  them  at  the  Bank,  but  not  as  a  discount.  Flinn 
did  not  give  him  any  decided  answer  when  he  first  spoke 
to  him  for  the  loan,  but  when  he  told  him   that   Tweed 
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would  indorse  his  note  for  six  hundred  dollars,  he  said 
he  could  not  let  him  have  it  at  less  than  twelve  per  cent. 
The  cashier  testified  that  the  first  knowledge  that  he  or 
the  Bank  had  of  the  note  was  on  or  about  the  25th  of 
March  1869,  some  fifteen  or  twenty  days  before  it  matured, 
when  Flinn,  the  President,  handed  him  the  note  in  the 
bank  and  asked  him  if  it  could  have  the  $636  on  it,  as  a 
temporary  loan,  and  said  it  would  fall  due  in  a  short  time 
and  would  be  paid  at  maturity.  He  did  so,  took  the  note 
from  him  without  requiring  any  indorsement  of  it  by 
him,  deposited  it  in  the  bank,  and  let  him  have  $636  on 
it.  The  note  was  not  paid  at  maturity  by  the  maker, 
and  due  notice  of  its  protest  for  non-payment  was  served 
on  the  defendant. 

Harrington,  for  the  plaintiff.  The  note  was  never  dis- 
counted by  the  Bank,  and  admitting  all  that  the  maker 
of  it  had  stated,  but  which  he  only  admitted  for  the  sake 
of  argument,  it  was  manifestly  only  a  private  loan  made 
by  Mr.  Flinn  individually  out  of  his  own  money,  and 
not  a  loan  made  by  the  Bank  in  any  sense,  or  in  any  man- 
ner, either  directly  or  indirectly;  for  no  director  of  it, 
and  not  even  the  cashier,  had  any  knowledge  of  it,  until 
about  the  time  of  its  maturtiy,  or  a  year  after  it  had  been 
made  and  given  to  Mr.  Flinn,  and  he  had  advanced  the 
money  upon  it  by  giving  Elliott  his  own  check  on  the 
Bank  for  the  amount  of  it.  For  such  was  the  fact,  and 
which  he  had  not  ventured  positively  to  deny  or  misrep- 
resent, although  he  could  not,  as  he  pretended,  distinctly 
remember  it  when  he  was  upon  the  stand  as  a  witness. 
The  Bank,  therefore,  as  a  bona  fide  holder  of  the  note  for 
full  value  paid  for  it,  without  any  knowledge  or  notice 
whatever  of  the  taint  of  usury  since  imputed  to  it  by  the 
maker,  was  entitled  to  recover,  even,  if  the  jury  should 
be  satisfied  upon  his  testimony,  that  there  was  any  founda- 
tion for  the  statement  which  he  had  made  in  regard  to  it. 

Whitelv,    for   the   defendant.      In   the   case   of   Cook   vs. 
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Pierce,  2  Hotist.  499,  this  Court  held,  and  so  instructed 
the  jury,  that  a  promissory  note  drawn  as  this  was,  with 
the  words  "credit  the  drawer,"  written  across  the  face 
of  it,  imports  and  signifies  to  every  one  that  such  a  note 
is  an  accommodation  note  drawn  for  the  benefit  and 
accommodation  of  the  maker  without  any  valuable  con- 
sideration moving  from,  or  any  indebtedness  on  the  part 
of  the  payee  and  indorser  to  the  maker  of  it,  and  that 
when  a  third  person  takes  a  promissory  note  so  made 
and  indorsed  from  the  maker  of  it,  and  advances  him 
money  upon  it,  it  is  equivalent  to  a  direct  loan  of  so 
much  money  by  such  third  person  to  the  maker  of  it,  and 
if  by  such  contract  he  exacts  a  higher  premium  than  six 
per  cent,  upon  the  actual  amount  so  loaned  by  him,  it  is 
usurious  and  void  under  the  statute,  and  no  action  will 
lie  for  the  recovery  of  it.  It  was.  therefore,  not  a  busi- 
ness note,  and  no  action  could  have  been  maintained 
upon  it  by  the  maker  against  the  payee  of  it,  and  there 
was  nothing  in  it  to  bind  the  defendant  as  the  payee  and 
indorser  of  it,  until  after  it  had  been  discounted  h^ 
another  in  a  lawful  and  legitimate  manner;  and  conse- 
quently, as  an  obligation  for  the  payment  of  it  to  any 
one,  the  party  discounting  it  was  the  first  and  only  person 
up  to  that  time,  and  it  was  a  nudum  pactum,  and  no  contract 
at  all  in  law,  until  he  became  the  owner  and  holder  of  it; 
and  accordingly,  the  first  contract  in  law  made  through 
the  instrumentality  of  it,  was  made  with  him.  As  the 
evidence  clearly  showed,  it  was  made  for  the  sole  and 
express  purpose  of  eiabling  Elliott,  the  maker,  not  only 
to  raise  monsy  on  it  for  his  own  accommodation,  but  to 
borrow  of  Franklin  Q.  Flinn,  the  President  of  the  Bank, 
$564  for  one  year,  on  condition  that  he  and  Tweed 
would  contract  to  pay  interest  at  the  rate  of  twelve  per 
cent,  upon  that  sum.  Could  there  be  any  doubt  that  that 
constituted  a  direct  loan  of  that  amount  of  money  by 
Flinn  to  Elliott,  and  at  a  usurious  rate  of  interest?  It 
was  no  sale  of  the  note  to  him,  and  if  there  is  no  sale,  as 
Lord  Mansfield  remarked  in  a  leading  case  on  the  sub- 
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ject,  it  must  be  a  loan,  and  being  a  loan,  the  wit  of  man 
cannot  rid  it  of  the  taint  of  usury. 

If  the  Bank  took  it  at  any  time  afterward  from  Flinn 
with  knowledge  or  notice  of  the  usurious  contract  and 
terms  on  which  he  obtained  it,  then  it  was  equally  void 
in  their  hands,  quite  as  much  so  as  in  his,  and  for  the 
same  reason.  But  he  was  the  President,  the  first  and 
highest  officer  of  the  Bank,  from  the  inception  of  the 
note  which  was  made  at  his  suggestion  and  by  his  direc- 
tions, until  the  maturity  and  dishonor  of  it,  and,  of 
course,  knew  all  about  the  transaction  and  the  flagrant 
usury  involved  in  it  on  his  part,  although  he  may  have 
imagined,  and  even  flattered  himself  that  he  had  hit  upon 
a  very  cunning  device  by  the  course  which  he  adopted, 
to  avert  the  taint  and  consequences  of  it  both  from  him- 
self and  from  the  institution  over  which  he  was  then  pre- 
siding. And  his  knowledge  of  it  was  notice  to  the  Bank 
of  it. 

But  the  evidence  warranted  him  in  saying  that  it  was 
not,  and  never  was  intended  by  him  to  be,  in  fact,  a  pri- 
vate transaction  between  him  and  Elliott,  or  a  loan  by 
hiin  individually  and  on  his  own  account  merely.  On  the 
contrary,  it  was  secretly  designed  on  his  part  from  the 
first,  to  be  a  negotiation  of  the  note  on  the  terms  and  in 
the  manner  suggested  by  him,  on  account  of  and  for  the 
benefit  of  the  Bank  itself.  It  was  received  by  him  during 
banking  hours  and  at  the  banking  house  of  the  company, 
and  when  he  formally  handed  it  over  to  the  cashier  a 
few  days  before  its  maturity,  it  was  received  without  his 
indorsement  upon  it,  which  would  not  have  been  done, 
if  it  was  his  own  paper  merely  on  which  he  wanted  a 
temporary  loan  for  his  own  private  accommodation,  with- 
out his  indorsement,  notwithstanding  he  was  the  Presi- 
dent of  the  Bank. 

He  would,  however,  go  further  and  say  that  if  the  note 
was  void  in  his  hand  for  usury,  it  was  equally  void  for 
the  same  reason  in  the  hands  of  the  Bank,  even,  if  the 
Bank  had  no  knowledge  or  notice  whatever  of  the  usuri- 
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ous  contract  by  virtue  of  which  he  became  possessed  of 
it.  After  he  had  closed  his  argument  he  handed  to  the 
court  the  following  list  of  authorities.  Munn  vs.  Commis- 
sion Co.,  15  Johns.  44.  Powell  vs.  Waters,  17  Johns.  176. 
Knights  vs.  Putnam,  3  Pick.  184.  Nichols  vs.  Pearson,  7  Pet. 
103.  Vanschaack  vs.  Stafford,  12  Pick.  565.  Dunscomh  vs. 
Bunker,  2  Met.  8.  Povuell  vs.  Waters,  8  Conn.  669.  Bos  sage 
vs.  Ross,  29  Barb.  576.  Clark  vs.  Sisson,  4  Duer  408.  Clark 
vs.  Loom,  5  Duer  468.  Williamson  vs.  Storm,  2  Duer  52. 
Bock  vs.  Laumar,  24  Penna.  435.  Holmes  vs.  Williams,  10 
Paige  326.  Sanrivein  vs.  Brumer,  1  Harr.  &  Gill  427.  Aeby 
vs.  Rapelye,  1  Hill  9.  Belden  vs.  Lamb,  17  Conn.  441.  2  Par5. 
on  Notes  &  Bills  427.  5>'/^5  on  Bills  377.  3  i^C^nrs  Com.  80 
Bowyer  vs.  Bampton,  Sir.  1158.  Peacock  vs.  Rhodes,  Doug. 
636.  Lowe  x>5.  Waller,  Doug.  736.  Ackland  vs.  Pearce,  2  Camp. 
399.  //a//  x;5.  Wilson,  16  5ar6.  548.  L'nger  vs.  Boas,  13 
Penn.  601. 

Harrington.  The  jury  could  not  consider  that  the  tak- 
ing of  the  note  and  the  advancing  of  the  money  upon  it 
by  Mr.  Flinn,  was  the  act  of  the  Bank,  for  even  Elliott 
with  all  his  readiness  to  swear  to  all  he  understood  to 
be  material  and  necessary  to  defeat  the  action,  had  not 
proved  that  it  had  been  delivered  by  him  to  Mr.  Flinn  in 
the  presence  of  any  other  person  than  themselves,  whilst 
Mr.  Watson,  the  cashier,  had  testified  that  the  first  time 
he  ever  saw  it,  and  the  first  knowledge  he  had  chat  there 
was  such  a  note  in  existence,  was  not  until  nearly  a  year 
afterward,  or  some  fifteen  to  twenty  days  before  its  matur- 
ity; and  as  the  Bank,  and  not  Mr.  Flinn,  was  suing,  as 
the  bona  fide  owner  and  holder  of  it  for  the  full  value  on 
the  face  of  it,  after  it  had  been  indorsed  and  negotiated, 
Tweed  the  payee  and  indorser,  as  the  indorser  of  it  with- 
out any  knowledge  or  notice  of  the  corruption  and  usury 
since  then  for  the  first  time  alleged  against  it,  in  its 
inception  a  year  before  that  time,  it  could  constitute  no 
legal  defence,  if  all  that  had  been  alleged  against  it  were 
true,  to  the  present  action.     2  Greenl.  Ev.  sec.  171. 
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The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  ElHott, 
the  maker  of  the  note,  was  a  competent  witness  in  the 
case,  and  if  the  jury  were  satisfied  from  all  the  evidence 
in  it,  that  before  the  note  in  question  was  made  he  applied 
to  Franklin  Q.  Flinn  to  borrow  six  hundred  dollars  for  a 
year,  and  to  know  on  what  terms  he  could  obtain  it  from 
him  upon  his  note  with  John  Tweed  as  the  indorser  of  it, 
and  that  Flinn  told  him  he  could  have  it  at  twelve  per 
cent,  and  directed  him  to  draw  the  note  for  six  hundred 
dollars  with  the  interest  for  one  year  added  to  it,  (and 
which,  of  course,  imported  lawful  interest,  or  interest  at 
the  rate  of  six  per  cent.)  payable  to  the  order  of  Tweed 
and  to  sign  it  himself  as  maker,  and  get  Tweed  to  indorse 
it  as  the  payee  of  it,  and  then  take  it  to  him  for  that  pur- 
pose; and  were  also  satisfied  from  the  evidence  that 
that  was  done,  and  that  the  promissory  note  in  question 
and  now  before  them,  was  then  prepared  and  signed  by 
Elliott  the  maker,  and  indorsed  by  Tweed  the  payee, 
pursuant  to  such  direction,  and  that  the  words  "credit 
the  drawer"  were  then  written  across  its  face  and  signed 
by  the  latter,  and  that  Elliott  himself  afterward  took  it 
to  Flinn  and  delivered  it  to  him  and  received  for  it  five 
hundred  and  sixty-four  dollars  from  him,  either  by  his 
check,  or  by  his  direction  to  the  cashier  to  enter  that 
amount  to  Elliott's  credit  in  the  Bank,  then  it  was  direct 
and  complete  and  conclusive  proof  that  Flinn  knew  when 
he  so  took  it,  that  it  was  an  accommodation  note  for  the 
sole  and  exclusive  benefit  of  Elliott,  the  maker  of  it,  and 
that  no  consideration  had  passed  from  him  to  Tweed  for 
it,  and  that  it  was  a  direct  loan  by  him  of  that  amount  of 
money  to  Elliott  for  one  year  from  the  date  of  the  note, 
on  the  security  of  it,  and  it  would  at  the  same  time  also 
be  conclusive  proof  that  it  was  a  loan  of  that  amount  of 
money  at  an  unlawful  and  usurious  rate  of  interest;  and 
it  is,  therefore,  void  under  our  statute,  as  was  distmctly 
and  expressly  ruled  by  this  court  in  the  case  of  Cook  vs. 
Pierce,  2  Houst.  499.  It  was  not  a  purchase  of  the  note  by 
Flinn,  if  such  were  the  facts  of  the  case,  but  a  loan  direct 
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of  that  amount  of  money  to  Elliott  on  the  security  of  the 
note  and  the  indorsement  of  it  by  Tweed;  and  in  no  case 
where  there  is  a  lending  of  money  in  which  the  person 
lending  it,  either  directly  or  indirectly,  takes  or  contracts 
for  the  loan  or  use  of  it  at  a  higher  rate  of  interest  than 
six  per  cent,  per  annum,  can  the  wit  of  man  devise  a  plan  to 
cover  and  conceal  it,  that  the  Court  would  not  unkennel 
and  expose  the  usury  of  it,  and  enforce  the  statute  against 
it.  In  regard  to  the  question  of  liability  as  betwecxi  sub- 
sequent indorsers  of  it,  if  there  had  been  any,  or  as  be- 
tween Flinn  and  the  Bank,  the  court  is  not  called  on  to 
say  any  thing,  or  to  express  any  opinion,  as  that  question 
is  not  involved  in  this  case. 

The  main  defence,  however,  had  been  that  if  such  were 
the  facts  in  the  case,  still  the  Bank  which  took  it  and 
gave  full  value  for  it,  and  is  the  plaintiff  in  the  action 
and  is  the  party  now  suing  upon  it,  is  entitled  to  recover 
because  it  had  not  been  proved,  as  is  alleged,  that 
the  bank  itself,  or  its  directors  had  any  knowledge  or 
notice  whatever  of  the  usurious  character  and  term^  of 
the  contract  between  Flinn  and  Elliott  in  pursuance  of 
which  the  note  was  made  and  given  by  the  one  and 
accepted  and  received  by  the  other,  and  which  did  not 
appear  on  the  note  itself,  when  it  came  into  the  posses- 
sion of  the  Bank,  and  knew  nothing  of  its  existence  even, 
until  nearly  a  year  afterward.  But  how  can  that  be,  and 
how  does  that  allegation  accord  with  the  fact,  that  Flinn 
himself  was  the  President  of  the  Bank,  received  it  at  the 
Bank,  and  deposited  it  himself  in  the  Bank  a  short  time 
before  its  maturity,  and  drew  the  money  out  of  the  Bank 
upon  it?  It  never  was  before  the  directors,  never  was 
discounted  by  them,  and  so  far  as  the  evidence  goes, 
none  of  them  up  to  that  time  had  ever  seen  it,  or  knew 
any  thing  about  it.  Nevertheless,  we  find  it  in  the  pos- 
session of  the  Bank  and  the  Bank,  claiming  to  be  the 
lawful  owner  and  holder  of  it,  is  now  in  court  suing 
upon  it.  According  to  the  testimony  of  the  cashier  it 
was  placed  there  by  the  President  of  the  Bank,  and  he  by 
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his  request  paid  him  the  money  on  it.  Such  corpora- 
tions can  only  act  by  and  through  the  agency  of  their 
officers,  and  in  all  transactions  of  an  officer  and  agent  of 
a  corporation,  such  as  the  President  was  of  this  Bank, 
done  with  the  approbation  of,  or  by  the  authority  of  his 
principal,  notice  to  the  agent  is  notice  to  the  principal, 
and  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal,  for  no  principle  of  law  is  better  settled. 


SUPERIOR  COURT. 

SPRING  SESSIONS. 
1871. 


John  Doe  on  the  demise  of  Joshua  Parker  v.  Richard 
Roe,  casual  ejector,  and  Robert  Welsh  and  others 
tenants  in  possession. 

The  court  will  always  presume  when  a  deposition  is  taken  in  the  usual 
manner  prescribed  on  a  commission  issued  out  of  the  State,  that  the 
deponent  resides  out  it,  unless  some  special  ground  is  laid,  or  reason  is 
stated  to  the  contrary. 

Ejectment  for  a  town  lot  and  premises  in  Dover.  The 
parties,  both  the  real  plaintiff  and  the  real  defendants, 
claimed  the  premises  in  fee  under  title  derived  from  one 
Sweeny  Saxon,  since  deceased,  whose  title  to  them  was 
incepted  by  a  deed  of  bargain  and  sale  dated  November 
1st,  1839.  The  only  question  of  law  involved  in  the  case 
was  in  relation  to  the  admissibility  of  the  deposition  of  a 
witness  taken  in  the  usual  form  on  a  commission  issued 
out  of  the  State,  and  proposed  to  be  read  in  evidence  on 
behalf  of  the  plaintiff. 

Comegys,  for  the  defendants.  Before  the  deposition 
offered  could  be  read  in  evidence,  it  should  appear  to  the 
satisfaction  of  the  court,  not  only  that  the  deponent  was 
out  of  the  State,  but  also  that  he  resided  out  of  the  State, 
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when  the  commission  was  issued  and  his  deposition  was 
taken  under  it,  and  the  best  evidence  of  that  would  be  the 
issue  of,  and  the  sheriff's  return  of  non  est  to,  a  subpoena 
for  him  as  a  witness  in  the  case,  but  which  had  not  been 
done,  and,  therefore,  there  was  nothing  to  inform  the 
court  judicially  that  he  was  either  then  or  now  out  of  the 
jurisdiction  of  it. 

Ridgely,  {Draper  with  him)  for  the  plaintiff.  Such  had 
never  been  the  practice,  but  the  contrary  course,  the 
course  adopted  in  this  case,  had  been  uniformily  pursued 
and  tacitly  sanctioned,  at  least,  by  the  court  from  the  ear- 
liest period.  Besides  the  prescribed  rule  of  court  which 
requires  that  a  list  of  the  witnesses  residing  out  of  the 
State  proposed  to  be  examined  on  commission  in  any  case, 
shall  be  filed  with  the  interrogatories  before  it  can  be 
issued,  was  itself  a  strong  implied  sanction  of  the  long  and 
uniform  practice  to  the  contrary. 

By  the  Court.  Without  some  special  ground  laid  or  rea- 
son stated  to  the  contrary  in  this  or  any  other  case,  the 
court  will  presume,  and  always  has  presimied,  that  the 
witness  proposed  to  be  examined  in  this  method,  resides 
out  of  the  State  when  it  is  so  represented  and  the  rule 
referred  to  has  been  complied  with. 

The  case  afterward  went  to  the  jury  on  the  facts  proved 
without  any  charge  from  the  court,  and  the  plaintiff  had 
a  verdict. 


Davis  W.  Dehaven  v.  John  Tweed. 

When  copies  of  two  promissory  notes  and  an  affidavit  of  the  causes  of 
action  by  the  plaintiff  have  been  filed  under  the  statute,  but  no  judg- 
ment is  asked  for  or  taken  thereon  at  the  first  term,  another  and  inde- 
pendent count  for  a  sum  of  money  lent,  or  for  money  had  and  received, 
may  be  joined  with  the  counts  on  the  notes  in  the  declaration  afterward 
filed  in  the  suit. 

Assumpsit  with  a  count  for  money  lent  to  the  amount  of 
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$280,  and  two  additional  counts  on  promissory'  notes  made 
by  the  defendant  to  the  order  of  the  plaintiff,  one  of  May 
8th,  1866,  at  thirty  days  for  $4000,  and  the  other  of  Octo- 
ber 29th,  1867,  payable  on  demand  for  $2500,  with  a  cred- 
it on  the  former  of  $3000.  Copies  of  the  notes  had  been 
duly  filed  with  the  affidavit  of  the  plaintiff  that  they  were 
true  copies  of  the  notes  sued  on  in  the  action  and  stating 
the  sum  demanded  on  them,  and  that  it  was  justly  and 
truly  due. 

Lore,  for  the  plaintiff,  called  a  witness  to  prove  the  loan 
of  the  money   embraced  in   the   first   count. 

Whitely,  for  the  defendant.  If  the  court  would  turn  to 
the  affidavit  of  the  cause  of  action  filed  by  the  plaintiff,  it 
would  perceive  that  it  was  Imiited  and  confined  exclusive- 
ly to  the  two  promissory  notes  in  question,  and  says  noth- 
ing in  relation  to  any  money  lent,  or  any  other  sum 
demanded  in  the  action.  The  statute  requires  that  the 
plaintiff  shall  file  a  copy  of  his  claim  or  cause  of  action 
with  an  affidavit  stating  the  sum  demanded,  and  that  he 
believes  the  same  to  be  justly  and  truly  due;  and  does  not 
that  import  his  whole  cause  of  action,  and  not  a  portion  of 
it  simply?  And  could  he  in  this  case,  according  to  the 
meaning  of  it,  be  allowed  to  pfove  or  recover  any  thing 
more  than  his  claim  as  it  is  seated  and  sworn  to  in  his  affi- 
davit ?  Was  it  not  equivalent  to  a  bill  of  particulars  filed  in 
the  suit,  and  was  he  not  restricted,  therefore,  in  his  proof 
to  the  items  of  his  demand  set  forth  in  his  affidavit? 

The  Court.  There  was  no  judgment  asked  for  or  taken 
at  the  first  term  on  the  copy  and  affidavit  of  the  notes  filed 
by  the  plaintiff,  and  as  the  demand  for  money  lent,  or  for 
money  had  and  received,  is  not  properly  chargeable  in 
book  accounts,  and  is  not  included  in  the  special  provision 
of  the  statute  referred  to,  it  could  not,  of  course,  be 
embraced  with  the  promissory  notes  stated  and  set  forth 
by  copies  in  the  affidavit  filed  of  the  cause  of  action.     But 
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at  common  law  it  could  be  joined  as  a  distinct  cause  of 
action,  but  in  a  separate  and  distinct  count  in  one  and  the 
same  action  with  them,  and  the  policy  of  the  common  law 
favors  it  to  avoid  multiplicity  of  action,  and  there  is  noth- 
ing in  the  statute  to  forbid  or  prevent  its  being  done,  as 
has  been  done  in  this  case,  in  the  declaration  afterward 
filed  in  the  suit. 


Charles  W.  Weldin  and  Martin  Lane,  trading  as  Wel- 
DiN  &  Lane,  v.  Robert  R.  Porter. 

The  consideration  for  the  promise  to  pay  the  debt  of  another  must  appear 
in  the  written  agreement,  and  cannot  be  proved  by  parol,  but  though  it 
is  signed  by  one  of  the  parties  only,  if  it  states  what  is  to  be  done  by  the 
other  party  in  consideration  of  which  such  promise  is  made,  it  is  suffi- 
cient; where,  however,  such  promise  is  only  a  part  of  one  entire  agree- 
ment, but  which  is  not  performed  by  the  other  party,  no  action  will  lie 
for  the  separate  or  special  recovery  alone  of  the  debt  of  another  which 
he  has  so  promised  to  pay. 

Assumpsit  on  the  following  agreement  between  the  par- 
ties signed  by  the  defendant:  I  hereby  agree  to  assume 
the  amount  of  three  hundred  and  seventy-six  dollars  and 
forty-three  cents,  and  pay  the  same  to  Weldin  &  Lane, 
being  the  amount  of  Samuel  Forrest's  indebtedness  to 
Wise  &  Weldin,  and  that  I  further  agree  to  make  over 
to  Weldin  &  Lane  a  deed  for  one  of  ten  hovises  situated 
on  the  north  side  of  Eighth  Street  between  Spruce  and  Pine 
Streets  in  the  City  of  Wilmington,  Del.  For  the  said  row 
of  ten  houses  Weldin  &  Lane  are  to  furnish  the  lumber 
and  to  take  in  part  payment  for  bill  of  lumber  the  house 
which  I  have  above  agreed  to  deed  over  to  them.  The 
value  of  the  above  named  house  to  be  fifteen  hundred  dol- 
lars, and  I  will  pay  to  Weldin  &  Lane  the  excess  of  their 
bill  of  Ivimber  on  said  row  of  houses  above  the  amount  for 
said    house    which    I    deed    to    them.      The    evidence    was 
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that  Weldin  &  Lane  had  succeeded  the  late  firm  of  Wise  & 
Weldin  in  the  lumber  business,  and  that  it  was  for  the  use 
and  benefit  of  the  latter  firm  the  present  action  was 
brought  by  Weldin  &  Lane,  to  regover  the  balance  of 
indebtedness,  amounting  to  $376.43,  due  from  Samuel 
Forrest  to  that  firm  at  the  time  the  plaintiffs  succeeded 
them  in  business,  and  which  had  been  assigned  to  the 
plaintiffs  for  their  benefit  at  the  instance  and  request  of 
the  defendant,  and  it  was  in  consideration  of  their  agree- 
ment to  furnish  the  lumber  for  the  houses  mentioned,  and 
take  one  of  them  in  part  pay  for  it  at  the  stipulated  price 
of  $1500,  that  the  defendant  agreed  to  pay  them  the 
$376.43,  so  assigned  to  them  as  before  stated.  Forrest 
had  contracted  with  the  defendant  to  do  the  work  upon 
the  houses,  and  a  number  of  written  orders  were  given  by 
the  defendant  on  the  plaintiffs  for  lumber  during  the  pro- 
gress of  the  work  upon  them,  and  that  they  furnished  all 
the  liimber  that  had  been  used  in  the  building  of  them. 
The  defendant  was  also  to  see  the  workmen  paid  as  they 
proceeded  with  the  work,  but  Forrest  being  also  indebted 
to  him,  he  and  all  the  other  workmen  abandoned  the  work 
upon  them  before  they  were  completed,  because  the  defend- 
ant refused  to  pay  them  for  it.  The  plaintiff  then  closed 
his  testimony. 

Bates,  for  the  defendant,  moved  to  nonsuit  the  plaintiffs 
because  a  sufficient  consideration  had  not  been  shown  for 
the  promise  on  the  part  of  the  defendant  to  entitle  them 
to  recover.  The  consideration  for  the  promise,  as  well  as 
the  promise  itself,  when  it  is  to  answer  for  the  default  or 
to  pay  the  debt  of  another,  must  be  stated  in  the  agree- 
ment, for  it  cannot  be  proved  or  shown  by  parol  evidence, 
because  without  the  consideration  for  the  promise  being 
stated  in  the  agreement,  it  will  appear  to  be  nudum  pactum. 
Wain  vs.  Warlters,  5  East  10.  Brown  on  Frauds,  sees.  388, 
392,  394,  374.  Saunders  vs.  Wakefield,  4  Barn.  &  Aid.  595. 
Nor  could  they  maintain  the  action  on  the  amended  counts 
in  the  narr,  because  in  them  it  was  alleged,  but  had  not 
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been  proved,  that  the  defendant  had  ordered  the  plaintiffs 
to  cease  delivering  or  furnishing  lumber  for  the  houses,  as 
their  reason  and  justification  for  not  completing  the  con- 
tract on  their  part.  And,  furthermore,  because  the  plain- 
tiffs had  not  performed  and  completed  the  contract  on  their 
part. 

Harrington,  for  the  plaintiffs.  A  sufficient  consideration 
on  the  part  of  the  plaintiffs  for  the  promise  of  the  defend- 
ant to  pay  them  the  balance  of  indebtedness  due  from 
Forrest  to  the  late  firm  of  Wise  &  Weldin,  whom  they 
had  succeeded  in  business,  and  which  balance  of  indebted- 
ness, amounting  to  $376.43,  had  been  assigned  by  that 
firm  to  the  plaintiffs  at  the  special  instance  and  request  of 
the  defendant,  as  had  been  proved,  and  was  not  denied  on 
the  other  side,  did  appear  on  the  face  of  the  written  agree- 
ment itself,  by  which  he  promised  expressly  to  pay  it  to 
them;  because,  if  any  consideration  whatever  for  such 
promise  so  appears,  it  was  sufficient  to  sustain  the  action. 
Brown  on  Frauds,  sees.  399,  405.  Benson  vs.  Hippins,  5 
Bingk.  455.  Redhead  vs.  Cator,  1  Stark.  14.  Coe  vs.  Duffield, 
7  Moore,  252.  Colbourn  vs.  Dawson,  A  E.  L.  &  E.  R.  378. 
Peate  vs.  Dickens,  1  Crompt.  'ill.  11  How.  43.  Add.  on 
Contr.  656.  Or  the  consideration  for  the  promise  may  be 
inferred  or  necessarily  implied  when  it  is  apparent  and 
obvious  from  the  terms  of  the  written  agreement,  although 
not  expressly  stated  in  it.  As  where  the  promise  to  pay 
for  goods  furnished  to  another  was  as  follows:  "I  guar- 
antee the  payment  of  any  goods  which  J.  Stadt  delivers 
to  J.  Nichols,"  it  was  objected  by  the  counsel  for  the 
defendant  that  no  consideration  for  the  guarantee  or 
promise  was  stated  in  the  agreement,  but  the  court  held 
that  the  stipulated  delivery  of  the  goods,  or  the  implied 
promise  of  the  plaintiffs  thereupon  to  deliver  the  goods  to 
Nichols,  was  a  consideration  appearing  on  the  face  of  the 
writing,  and  when  the  delivery  took  place  the  considera- 
tion for  the  promise  attached.    Stadt  vs.  Lill,  9  East.  348. 

Bates,  replied. 
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By  the  Court.  We  do  not  think  the  action  can  be  sus- 
tained on  the  proof  before  us,  not,  however,  on  the  grounds 
assigned  for  the  nonsuit  asked  for  by  the  counsel  for  the 
defendant.  The  agreement  in  question  is  very  informally 
drawn  and  expressed,  but  the  purport  and  meaning  of  it, 
we  think,  is  quite  obvious  and  apparent  upon  the  face  of 
it.  Forrest,  who  had  contracted  with  the  defendant  to 
build  for  him  the  houses  referred  to,  was  indebted  to  the 
late  firm  of  Wise  &  Weldin  in  the  sum  of  $376.43,  which 
at  the  instance  and  request  of  the  defendant,  was  assigned 
by  that  firm  to  the  plaintiffs  who  had  recently  succeeded 
them  in  business,  and  who  had  agreed  with  the  defendant 
to  furnish  the  lumber  for  the  houses  which  Forrest  had 
contracted  to  build  for  him  at  that  time,  in  consideration 
of  which  the  defendant  agrees  and  promises  to  pay  them, 
as  the  assignees  of  Wise  &  Weldin,  the  $376.43  due  from 
Forrest  to  them,  in  part  payment  for  the  lumber  so  to  be 
furnished  by  them  for  the  building  of  the  ten  houses  stated 
in  the  agreement,  and  further,  to  make  over  to  them  by 
deed  one  of  those  houses  (when  they  should  be  finished 
we  suppose  it  means)  also  in  part  payment  for  the  same, 
at  the  stipulated  price  or  valuation  of  $1500,  the  two  pay- 
ments thus  to  be  made  for  them  amounting  in  the  aggre- 
gate to  $1876.43,  which  was  the  price  agreed  upon  by 
both  parties  to  be  paid  by  the  defendant  to  the  plaintiffs 
for  the  lumber  to  be  furnished  by  them  for  all  the  houses. 
The  words  of  the  agreement  in  this  respect  are  as  follows. 
"For  the  said  row  of  ten  houses  Weldin  &  Lane  are  to 
furnish  the  lumber  and  take  in  part  payment  for  bill  of 
lumber  the  house  I  have  above  agreed  to  deed  over  to 
them,"  the  other  part  payment  for  it  to  be  the  $376.43 
which  in  it  he  had  already  assumed  and  agreed  to  pay  to 
them  for  Forrest,  as  before  stated;  and  although  the  agree- 
ment is  alone  signed  by  the  defendant,  yet  the  words  which 
we  have  just  quoted  and  read  from  it,  import  in  the  legal 
interpretation  and  meaning  of  it  under  the  proof  in  this 
case,  as  direct  and  express  a  stipulation  on  the  part  of  the 
plaintiffs  to  furnish  the  limiber  for  the  purpose  stated,  and 
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on  the  terms  stated,  as  if  it  had  been  signed  by  them  also; 
and  being  such  a  stipulation  on  their  part,  it  constituted 
on  the  face  of  the  instrument  and  in  the  words  of  the 
agreement  itself,  a  good  and  complete  consideration  for 
the  promise  of  the  defendant  to  pay  them  that  amount  of 
money  on  account  of  Forrest's  indebtedness  to  them  under 
the  assignment  from  Wise  &  Weldin,  and  further,  to  convey 
to  them  by  deed  one  of  the  houses  at  the  stipulated  price 
of  $1500. 

It  is,  therefore,  not  only  one  entire  contract,  but  a 
special  contract  which  has  never  been  entirely  performed 
even  by  the  plaintiflEs  according  to  the  evidence,  and  much 
less  so,  by  the  defendant;  and  yet,  if  we  understand  the 
tenor  and  effect  of  the  several  counts  contained  in  the 
declaration,  the  whole  and  sole  object  of  the  action  seems 
to  be  the  separate  recovery  of  the  $376.43  assiimed  by  the 
defendant,  and  which  he  promised  in  the  agreement  to 
pay  to  the  plaintiffs  on  account  of  the  balance  of  indebt- 
edness due  from  Forrest  to  Wise  &  Weldin,  and  assigned 
by  them  at  the  request  of  the  defendant  co  the  plaintiffs. 
The  special  contract,  however,  cannot  be  sued  on  in  this 
case,  because  it  has  not  been  performed  on  either  side, 
nor  can  the  specific  demand  sued  for  be  recovered  on  any 
of  the  counts  contained  in  the  declaration.  But  we  will 
direct  the  jury  to  return  a  verdict  for  the  defendant,  so 
that  the  plaintiffs  may  have  an  opportunity  to  except  to 
our  opinion,  if  they  are  not  satisfied  with  it. 
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John  P.  Reznor  and  William  Wilds,  Sheriff,  Respond- 
ents below,  Appellants,  v.  Charles  F.  Maclary,  Com- 
plainant below.  Appellee. 

Part  payment  of  a  debt  is  not  a  sufficient  consideration  to  support  an 
executory  promise  to  discharge  the  debtor,  and  where  there  is  an  agree- 
ment to  release  a  debt  on  the  part  payment  of  it  still  remaining  in  fieri 
the  defence  of  want  of  a  vaUd  consideration  for  it,  will  be  available. 
But  a  release  under  seal  complete  in  its  terms,  and  duly  executed,  needs 
no  consideration  to  support  it  beyond  what  the  seal  imports.  It  will  be 
effectual,  even,  if  it  be  wholly  gratuitous  and  without  the  payment  of 
one  cent  by  the  debtor. 

False  and  fraudulent  misrepresentations,  or  concealment  of  material  facts, 
unless  they  appear  to  have  induced  the  party  creditor  to  compound 
and  release  the  whole  debt  upon  the  payment  of  a  part  of  it,  will  not 
invalidate  or  avoid  an  executed  release*of  it.  But  where  the  debt  con- 
sists of  a  judgment  recovered  in  an  action  recently  instituted  on  which 
an  execution  has  been  issued  and  levied  to  the  full  amount  of  it,  if 
the  creditor  be  guilty  of  negligence  in  compromising  it  without 
consulting  his  attorney  who  was  cognizant  of  the  levy,  as  to  the  condi- 
tion and  security  of  the  claim,  false  and  fraudulent  misrepresentations 
made  by  the  debtor  before  the  compromise,  of  his  inability  to  pay  the 
whole  debt,  and  his  concealment  from  the  knowledge  of  the  creditor  of 
the  fact  well  known  to  him,  that  the  execution  had  been  levied  on  his 
goods,  and  that  they  were  sufficient  to  pay  the  whole  amount  of  it,  will 
not  avoid  an  executed  release  of  the  entire  debt  made  in  consideration 
of  the  payment  of  a  part  of  it. 

On  appeal  from  the  decree  of  the  chancellor  sitting  in 
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and  for  Kent  County,  before  Gilpin  C.  J.  and  Wootten, 
Houston  and  Wales,  Associate  Judges. 

The  bill  of  Maclary  alleged  that  he  and  one  Frederick 
W.  Ridgely  and  Reznor  had  formed  a  mercantile  copart- 
nership of  equal  interests  under  the  name  and  style  of 
Ridgely  &  Maclary,  and  had  Commenced  business  at 
Ridgely  Station  on  the  line  of  the  Maryland  and  Delaware 
Railroad  in  Caroline  County,  Maryland,  in  the  summer  of 
the  year  1867,  and  that  in  the  month  of  October  following 
Reznor  sold  his  interest  in  the  firm  to  him  and  Ridgely 
and  retired  from  it.  That  the  two  then  formed  a  new 
partnership  and  continued  in  the  business  under  the  same 
name  as  a  firm,  and  made  and  delivered  to  Reznor  for  a 
part  of  the  price  agreed  to  be  paid  him  for  his  interest  in 
it,  two  promissory  notes  dated  October  21st,  1871,  one  for 
$500  payable  to  his  order  in  four  months,  and  the  other 
for  $1000,  payable  in  like  manner  in  eight  months, 
at  his  office.  No.  335  South  Sixth  Street,  Philadelphia. 
And  that  early  in  August  1868,  he,  Maclary,  sold  out  his 
interest  in  the  firm  to  one  James  S.  Dungan  who  con- 
tinued the  business  under  the  name  and  style  of  Ridgely 
&  Dungan,  and  that  it  was  then  expressly  stipulated  and 
understood  that  the  last  mentioned  firm  should  assume 
and  pay  all  the  outstanding  liabilities  of  the  firm  of  Ridgely 
&  Maclary,  including  the  said  notes  to  Reznor;  and,  there- 
fore, he  afterward  gave  himself  no  concern  about  them, 
and  heard  nothing  of  them  until  sometime  in  the  spring 
of  1869,  when  he  received  a  telegram  from  Reznor  to  the 
effect  that  it  would  be  greatly  to  his  (Maclary's)  interest 
to  see  him  (Reznor)  immediately,  and  that  he  went  the 
same  day  to  Philadelphia  to  see  him,  when  Reznor  in- 
formed him  that  he  had  sent  for  him  to  come  and  see  him 
about  the  notes,  that  they  had  not  been  paid,  that  he 
looked  to  him  for  the  payment  of  them,  and  was  willing 
under  the  circumstances  to  accept  from  him  the  simi  of 
one  thousand  dollars  in  payment  of  them,  to  -^hich  he 
replied  that  he  considered  the  offer  a  very  liberal  one,  but 
that   he  wished   to   wait  until   the   affairs   of  the   firm   of 
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Ridgely  &  Dungan  should  be  closed  and  settled,  to  which 
he,  Reznor,  made  no  objection,  but  said  he  was  willing  to 
accept  the  sum  of  one  thousand  dollars  in  settlement  and 
payment  of  the  two  notes.  That  the  firm  of  Ridgely  & 
Dungan  continued  in  business  until  the  1st  day  of  January 
1869,  when  it  became  totally  bankrupt  and  insolvent  and 
unable  to  meet  its  engagements  with  reference  to  the  pay- 
ment of  the  notes:  and  that  Ridgely,  one  of  the  members 
of  it,  had  died  a  short  time  before  the  conversation  above 
stated  between  the  complainant  and  Reznor. 

And  further,  that  Reznor  without  awaiting  the  settle- 
ment of  the  aflfairs  of  the  firm  of  Ridgely  &  Dungan,  and 
without  giving  him  any  notice  of  his  intention  to  bring 
suit,  on  the  23rd  day  of  October  1869,  issued  out  of  the 
Superior  Court  in  and  for  Kent  County,  a  writ  of  sum- 
mons, and  having  filed  his  affidavit  and  copies  of  the  notes, 
obtained  judgment  thereon  against  him  in  that  court,  at 
the  October  Term  in  that  year,  for  the  sum  of  $1633 
damages,  and  $13.89  costs  of  suit,  and  after  the  adjourn- 
ment of  the  court  caused  to  be  issued  out  of  it  in  execu- 
tion of  the  judgment  on  the  3rd  day  of  November  follow- 
ing and  to  be  delivered  to  William  Wilds,  Sheriff  of  the 
County,  a  writ  of  fieri  facias,  returnable  to  the  April  Term. 
1870  of  the  court,  which  was  then  in  his  hands  to  be  exe- 
cuted by  him.  That  on  the  eighth  day  of  that  month  he 
went  to  Philadelphia  to  see  Reznor,  and  then  said  to  him 
that  he  had  called  on  him  to  see  what  arrangement  could 
be  made  for  the  settlement  of  the  notes,  to  which  he 
replied  that  he  was  still  willing  to  settle  in  the  manner 
proposed  in  the  preceding  spring,  and  would  take  one 
thousand  dollars  in  full  settlement  of  them.  He  then  gave 
him  a  check  on  the  Bank  of  Smyrna  for  $200,  and  told 
him,  if  he  would  come  down  to  Clayton  where  he  resided, 
the  next  day,  he  would  settle  the  matter,  but  he  did  not 
come  down  until  the  second  day  after  that,  when  they 
made  a  complete  settlement  by  his  then  giving  him  another 
check  on  the  same  Bank  for  $300,  both  of  which  were 
duly   honored   and   paid   to   him,    and   also   his   judgment 
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note  under  seal  at  four  months  for  $500  and  interest,  and 
which  were  accepted  by  him  in  full  satisfaction  of  the 
notes  and  the  judgment  thereon,  upon  his  paying  in 
addition  thereto,  the  costs  and  his  attorney's  fees  in  the 
suit,  and  that  he  then  signed,  sealed  and  delivered  to  him 
the  following  receipt  and  release : 

"Clayton,  Delaware,  November  10th,  1869. 

Received  of  Chas.  F.  Maclary  five  hundred  dollars  in 
cash,  which  with  his  judgment  note  at  four  months,  for 
five  hundred  dollars  is  in  full  and  complete  settlement  and 
payment  of  a  judgment  in  the  Superior  Court  of  the 
State  of  Delaware  in  and  for  Kent  County,  at  my  suit 
against  Frederick  W.  Ridgely  and  the  said  Chas.  F. 
Maclary,  the  same  being  No.  149  of  the  continuances  to 
the  October  Term  A.  D.  1869  of  said  Court;  and  I  do 
hereby  expressly  release,  exonerate,  acquit  and  discharge 
the  said  Charles  F.  Maclary  of  and  from  all  further  liabil- 
ity thereon,  he  paying  costs  in  the  above  case,  and  attor- 
ney's fees." 

Signed  J.  P.  Reznor,  and  sealed  as  above  mentioned. 

That  he  had  since  paid  the  costs  to  the  sheriff,  and  prior 
to  filing  his  bill  of  complaint,  had  duly  tendered  to  the 
attorney  for  the  plaintiff  in  the  suit  seventy-five  dollars, 
the  amount  of  his  fee  agreed  upon  between  them,  which 
he  had  declined  and  refused  to  accept,  and  which  amount 
he  had  thereupon  deposited  in  the  hands  of  the  Register 
in  Chancery  subject  to  the  order  of  that  Court.  That  the 
writ  of  fieri  facias  still  remained  in  the  hands  of  the  sheriff, 
who  by  the  instructions  of  Reznor,  through  his  attorney, 
was  proceeding  with  the  execution  of  it  against  him,  con- 
trary to  the  said  agreement,  settlement  and  release  of  the 
said  judgment,  most  wrongfully  and  unjustly  and  contrary 
to  equity  and  good  conscience,  to  the  great  injustice,  detri- 
ment and  injury  of  the  complainant,  unless  restrained  by 
the  injunction  of  that  court.  The  prayer  of  the  bill  was, 
therefore,  for  a  preliminary,  and  also  a  perpetual  injunc- 
tion restraining  the  sheriff,  Reznor  and  his  attorney  from 
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proceeding  further  in  the  execution  of  the  judgment  and 
writ  against  him. 

The  answer  of  the  respondent  admitted  the  facts  alleged 
in  the  bill,  but  denied  that  he  was  a  party,  or  was  privy  to, 
or  was  in  any  manner  bound  by  the  agreement  between 
the  complainant  and  the  firm  of  Ridgely  &  Dungan  to  pay 
the  notes;  that  he  could  well  believe,  as  was  alleged  by 
the  complainant,  that  after  that  until  the  time  stated  by 
him,  he  gave  himself  no  concern  about  them,  and  knew 
nothing  concerning  them,  although  he,  Maclary,  well 
knew,  and  ought  to  have  known  in  the  mean  while  that 
they  had  not  been  paid,  and  one  reason  why  he  had  heard 
during  that  time  nothing  concerning  them  was  that  he 
did  not  know  where  the  complainant  was,  and  had  been 
informed  that  he  and  his  partner,  the  makers  of  them,  had 
failed  and  were  insolvent,  which  made  him  more  lax  in 
looking  after  and  endeavoring  to  collect  them  than  he 
otherwise  would  have  been.  But  in  view  of  these  circiim- 
stances,  and  after  having  learnt  by  the  information  of 
others  that  he  was  then  at  Clayton,  he  telegraphed  him  on 
the  3rd  of  April  last,  as  stated  in  the  bill  of  complaint, 
and  in  pursuance  of  it  the  complainant  called  upon  him  at 
his  residence  in  Philadelphia,  when  he  offered  to  take  one 
thousand  dollars  in  cash  in  settlement  of  them;  but  the 
offer  was  wholly  voluntary  on  his  part  and  without  the 
least  consideration  moving  from  the  complainant,  and  was 
made  in  view  of  the  information  before  mentioned,  that 
he,  'as  well  as  the  other  maker,  had  failed  and  become 
insolvent,  and  even  if  such  was  not  the  case,  that  he  might 
have  been  put  to  considerable  expense  and  delay  in  col- 
lecting the  notes,  with  all  the  attendant  risks.  It  was  true, 
he  did  say  that  the  offer  was  a  very  liberal  one,  but  he  did 
not  accept,  or  offer  to  accept,  or  show  any  disposition  to 
accept  it;  on  the  contrary,  he  declined  and  refused  to  ac- 
cept it  until  the  affairs  of  Ridgely  &  Dungan  should  be 
wound  up,  about  which  he  then  knew  nothing,  and  over 
which  he  had  no  control,  as  the  complainant  well  knew. 
But  the  offer  was  made  for  prompt  payment,  and  not  for 
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future  acceptance,  after  the  affairs  of  that  firm  should 
be  wound  up,  and  was  so  fully  understood  to  be  by  him  at 
the  time  when  it  was  made.  He  did  not,  however,  say,  or 
even  intimate  that  he  would  then  be  willing  to  accept  it, 
but  only  said  he  wished  to  wait  till  they  were  wound  up, 
which  he,  the  respondent,  regarded  as  a  mere  evasion  and 
excuse  for  not  settling  at  all,  and,  therefore,  he  pressed 
the  matter  no  further.  But  he  did  not  assent  to  the  pro- 
posed delay,  or  say,  or  in  any  manner  intimate,  that  he 
had  no  objection  to  it,  for  he  had  no  thought  of  assenting 
to  it.  Nor  could  the  complainant  have  understood  him  to 
make  no  objection  to  it,  as  was  apparent  from  a  letter 
which  he  received  from  him,  written  on  the  23d  day  of 
October,  1869,  which  was  as  follows: 

"Clayton,  Delaware,  Oct.  23d,  1869. 
Judge,  J.  P.  Reznor,  Philadelphia,  Pa. 

Dear  Sir:  Being  absent  from  home  has  caused  the 
delay  in  reply  to  your  letter  which  is  now  before  me.  As 
you  persist  in  having  the  money  on  those  notes  irhme- 
diately,  I  can  only  say  to  you  that  to  cancel  those  notes  I 
will  make  to  you  a  full  and  perfect  title  to  those  lots  at 
Ridgely  which  is  the  only  property  I  own  in  this  world, 
or  if  you  prefer  I  will  give  you  one  hundred  dollars  in 
cash.  You  may  choose  between  the  two,  which  is  the 
best  I  can  do.  Hoping  soon  to  hear  from  you,  I  remain. 
Respectfully  yours, 

C.  F.  Maclary. 

P.  S. — You  could  hold  those  lots,  or  you  could  sell  them 
for  more  than  one  hundred  dollars.  I  was  offered  that. 
Yours,  Maclary." 

He  did  not  know,  and,  therefore,  could  not  answer  how 
long  the  firm  of  Ridgely  &  Dungan  had  been,  or  when 
they  become  insolvent,  or  whether  they  were  able  to  pay 
the  notes,  or  when  Ridgely,  the  first  named  member  of 
it  died,  nor  could  he  see  what  pertinency  they  had  to  the 
subject  matter  of  the  complaint,   whether  the  allegations 
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contained  in  the  bill  in  that  respect  were  true  or  false.  He, 
therefore,  knew  of  no  reason  why  he  should  await  the  set- 
tlement of  their  partnership  affairs,  as  he  had  no  interest 
therein,  or  knowledge  thereof,  nor  of  any  reason  why  he 
should  give  the  complainant  any  notice  of  his  intention  to 
put  the  notes  in  suit,  as  he  had  repeatedly  declined  and 
refused  to  pay  them,  and  thus  le'ft  him  no  alternative  but 
to  sue  or  lose  the  debt.  That  the  day  following  the  issuing 
of  the  execution  on  the  judgment  recovered  by  him  on 
the  notes  against  the  complainant  as  stated  in  the  bill  of 
complaint,  the  sheriff,  pursuant  to  the  instructions  of  his 
attorney  and  the  exigency  of  his  writ,  went  to  his  place  of 
business  in  Clayton,  and  levied  upon  his  store  and  stock 
of  goods  mentioned  in  the  levy,  and  informed  him  that  he 
would  have  to  close  the  store  unless  satisfactory  security 
to  the  amount  of  the  debt  was  given  for  the  forthcoming 
of  them  on  the  day  of  sale  under  the  writ,  but  on  that 
being  done,  he  would  be  allowed  to  retain  the  possession 
and  disposition  of  them  as  before,  and  which  was  after- 
ward given  by  his  bond  in  the  amount  of  the  execution 
with  his  father,  John  Maclar>%  as  surety  therein,  and  who 
was  good  and  ample  security  for  that  amount.  But  he, 
the  respondent,  at  that  time,  and  for  a  long  time  thereafter, 
did  not  even  know  that  an  execution  had  been  issued,  or 
any  lien  had  been  obtained  upon  the  complainant's  real  or 
personal  estate,  or  that  he  was  the  owner  of  any  estate 
whatever,  although  his  goods  then  levied  on  under  the 
writ  were  worth  twenty-five  hundred  dollars. 

A  few  days  before,  however,  he  had  fully  completed  the 
giving  of  the  security  to  the  sheriff  on  the  execution  for 
the  forthcoming  of  the  goods  levied  on,  but  after  his  father 
had  consented  to  become  his  surety,  and  the  time  had  been 
appointed  to  meet  the  sheriff  at  Dover  to  formally  consum- 
mate it,  the  complainant  on  or  about  the  8th  day  of  Novem- 
ber 1869,  visited  him  again  in  Philadelphia,  and  said  that 
he  had  come  to  see  if  he  could  settle  those  notes,  and  stat- 
ing as  he  had  often  done  before,  that  he  had  no  property 
of  his  own,  but  that  he  now  had  a  friend  who  would  help 
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him,  if  he  could  get  an  abatement  of  the  amount  and 
indulgence  in  time,  and  unless  he  could  get  that  he  was 
not  able  to  pay,  and  could  not  pay,  or  be  compelled  to  pay 
anything;  but  that  he  never  even  mentioned,  or  alluded 
to  the  fact  that  a  judgment  had  been  obtained  against  hkn 
on  the  notes,  or  that  any  execution  had  been  issued 
thereon,  or  that  any  levy  had  been  made  upon  it;  on  the 
contrary,  he  studiously  and  fraudulently  concealed  the 
knowledge  of  these  facts  entirely  from  him.  That  reposing 
full  faith  and  credit  in  the  false  and  fraudulent  misrepre- 
sentations of  the  complainant,  and  full  trust  and  confidence 
in  his  supposed  honesty,  fair  dealing  and  veracity,  and  not 
for  a  moment  doubting  or  suspecting  the  truth  of  his  state- 
ments, and  urged  thereto 'by  his  pretended  haste  and  hurry 
that  it  was  necessary  for  him  to  return  home  by  the  next 
train,  he  hastily,  ignorantly  and  unadvisedly  consented  to 
the  reduction  and  abatement  of  his  just  demands,  and  to  the 
manner  of  payment  as  hereafter  stated,  and  also  to  visit 
Clayton  on  the  day  mentioned  in  the  bill  of  complaint, 
and  thereupon  received  from  him  his  said  check  for  $200, 
and  in  pursuance  of  the  understanding  and  appointment 
visited  Clayton  and  signed  a  paper  which  the  complainant 
had  prepared  and  presented  to  him  for  his  signature,  but 
whether  the  copy  of  it  set  forth  in  the  bill  of  complaint 
was  a  correct  copy  he  could  not  say  for  certainty,  as  he  did 
not  examine  it  very  carefully,  or  fix  the  contents  of  it  in 
his  mind,  and  he  took  no  copy  of  it.  That  he  was  not  at 
Clayton  exceeding  an  hour  and  a  half  on  that  occasion, 
and  that  all  the  business  was  transacted  between  them  in  that 
brief  time,  and  without  any  advice  of  counsel  on  his  part, 
and  that  he  then  and  there  received  from  him  the  other 
check  for  $300,  as  mentioned  in  the  bill  of  complaint,  and  that 
both  had  been  paid  to  him,  and  also  his  judgment  note  at 
four  months  for  $500  with  interest,  as  therein  stated;  but 
out  of  the  amount  received  on  the  checks,  he  had  to  pay 
his  attorney  the  sum  of  seventy-five  dollars  as  his  fee  in 
the  suit  mentioned,  while  the  last  note  referred  to  was  with- 
out any  revenue  stamp  upon  it,  which  rendered  it  invalid, 
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if  not  worthless,  and  was  indorsed  by  the  same  person  who 
witnessed  it,  and  that  although  the  complainant  was 
informed  of  those  imperfections  immediately  on  his  return 
from  Clayton  by  letter,  and  requested  to  correct  and  per- 
fect the  same,  he  had  hitherto  altogether  declined  to  do  so. 
The  answer  further  alleged,  as  indicating  a  deliberate 
design  on  the  part  of  the  complainant  to  deceive  and 
defraud  the  respondent  in  the  transaction,  that  after  his 
return  from  Clayton  he  wrote  a  letter  to  him  requesting 
information  on  several  points,  and  a  copy  of  the  receipt 
or  settlement  which  he  had  signed,  but  instead  of  giving 
the  information  desired,  he  sent  him  only  a  simiilated  copy 
of  the  receipt  with  the  very  material  alteration  of  the  cap- 
ital letter  "  I "  inserted  in  the  last  line  of  it  immediately 
preceding  the  words,  "attorney  fee",  and  making  it  read, 
instead  of  "he",  the  complainant,  "paying  costs  in  the 
above  case  and  attorney  fee,"  "he  paying  costs  in  the 
above  case  and  I  attorney  fee,"  and  as  proof  that  the  alter- 
ation was  intentional  and  not  accidental,  he  never  offered 
to  pay  it  until  it  was  formally  tendered  to  his  attorney  on 
the  day,  and  only  an  hour  before  his  bill  of  complaint 
was  filed,  and  after  he  had  absolutely  repudiated  and 
refused  to  abide  by  the  fraudulent  settlement  and  impo- 
sition practiced  upon  him,  as  he  well  knew.  And  in  con- 
clusion, as  further  evidence  of  the  bad  faith  of  the  com- 
plainant, and  of  the  false  and  fraudulent  misrepresentations 
made  by  him  in  the  matter  by  which  he  had  purposely 
misled  and  entrapped  him  into  such  a  settlement,  the 
answer  set  forth  copies  of  several  other  letters  received  by 
him  from  the  complainant  between  the  12th  of  October 
and  the  6th  of  November  1869,  professing  an  earnest 
desire,  but  asserting  his  utter  inability  to  pay  the  notes, 
and  expressly  stating,  among  other  things,  in  one  address- 
ed to  him  on  the  2nd  of  November  1869,  m  the  followmg 
words :  "I  own  nothing  only  as  I  wrote  you  some  time 
ago.  I  have  sold  my  store  some  time  since,  but  to  satisfy 
you  I  would  be  willing  to  pay  you  what  I  can  afford,"  and 
eve  a  when  he  visited  Clavton  on  the  10th  of  that  month, 
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he  again  assured  him  that  he  was  worth  nothing  and  had 
no  property  or  money  with  which  to  pay  the  demands,  and 
again  affirmed  that  he  had  sold  his  store.  But  on  no  occa- 
sion, nor  in  any  one  of  his  letters  did  he  make  any  men- 
tion whatever  of  the  suit  instituted  on  the  notes,  or  of  the 
judgment  recovered  upon  them,  or  of  the  execution  issued 
upon  it,  or  the  levy  thereon,  or  the  slightest  reference  or 
allusion  to  anything  of  the  kind;  nor  had  he  until  after 
the  date  last  mentioned,  and  after  the  settlement  had  been 
made  and  the  receipt  given,  received  any  information  or 
advice  whatever  from  his  attorney  concerning  them. 

Bates,  Chancellor,  read  his  opinion  announced  in  the 
case  below. 

This  case  draws  into  question  the  validity  of  a  release 
under  seal  by  the  defendant,  Reznor,  of  a  judgment  held 
by  him  against  the  complainant,  Maclary  for  $1633.33, 
recovered  in  the  Superior  Court  at  the  Oct.  T.  1869. 

That  the  release  was  executed  and  delivered,  and  is  in  due 
form,  is  not  disputed;  but  the  defendant  insists  that  it  is 
invalid  upon  two  grounds;  (1)  that  it  was  without  consid- 
eration; and  (2)  that  it  was  obtained  by  fraudulent  misrep- 
resentation. 

The  first  of  these  grounds  of  defence,  viz.;  the  want  of 
consideration,  has  been  heretofore  argued  and  disposed  of 
upon  the  motion  made  to  dissolve  the  injunction  for  want 
of  equity  in  the  bill.  Part  payment  of  a  debt  is  not  a  suf- 
ficient consideration  to  support  an  executory  promises  to 
discharge  the  debtor,  and  were  this  the  case  of  an  agree- 
ment to  release  remaining  still  in  fieri,  the  defence  of  want 
of  a  valid  consideration  would  be  available.  But  this 
being  a  release  under  seal,  complete  in  its  terms  and  duly 
executed,  it  needs  no  consideration  to  support  it  beyond 
what  the  seal  imports.  It  would  be  effectual  even,  had  it 
been  wholly  gratuitous  and  without  payment  of  one  cent 
by  the  debtor.  This  point  is  more  fully  stated  and  the 
authorities  cited  in  the  opinion  given  upon  the  motion  to 
dissolve. 
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The  other  defence  and  the  one  mainly  relied  upon  at 
the  hearing,  was  fraud  in  obtaining  the  release.  And  the 
fraud  was  alleged  to  have  been  twofold,  viz. :  misrep- 
resentation by  Maclary  as  to  his  means  of  payment,  and 
the  concealment  by  him  of  the  fact  that  an  execution  had 
been  levied  to  an  amount  sufficient  for  the  whole  debt. 
These  two  charges  admit  of  separate  consideration. 

1st.  As  to  the  alleged  fraudulent  misrepresentations. 
The  facts  material  to  this  point  are  these.  The  notes  of 
Ridgely  and  Maclary  upon  which  the  judgment  was 
recovered,  being  one  for  $500,  at  4  months,  the  other  for 
$1000,  at  8  months,  both  dated  Oct.  21,  1867,  matured,  the 
former  in  Feb.  1868,  the  latter  in  June  of  that  year. 
Reznor  took  no  steps  toward  their  collection  until  the  3rd 
of  April  1869,  when  by  a  telegram  he  invited  Maclary  to 
visit  him  in  Philadelphia,  with  a  view  to  a  settlement. 
His  inattention  to  the  notes  until  that  date  is  explained  in 
his  answer  by  the  fact  that  he  had  been  informed  and  sup- 
posed that  both  Ridgely  and  Maclary  were  insolvent,  and 
further  that  he  did  not  know  where  Maclary  then  resided, 
the  latter  having  left  Maryland,  in  which  state  Reznor 
had  last  known  him;  that  being  about  this  time  informed 
that  Maclary  was  residing  at  Clayton  in  this  State,  he  sent 
the  telegram  with  a  view  to  obtaining  some  settlement  of 
the  notes.  Maclary  promptly  responded  by  calling  on 
Reznor  in  Philadelphia,  and  thereupon  Reznor  voluntar- 
ily offered  to  take  $1000  cash,  in  full  settlement.  This 
offer,  as  the  answer  shows,  was  not  induced  by  any  repre- 
sentations then  made  by  Maclary  as  to  his  means,  nor  even 
by  any  solicitation  on  his  part.  It  was  made,  as  Reznor 
states,  in  view  of  the  information  he  had  previously 
received  that  Ridgely  and  Maclary  were  insolvent,  and  also 
upon  his  considering  that  even  if  they  were  not  wholly 
insolvent,  he  might  be  put  to  expense,  delay  and  risk  in 
the  collection.  So  being  anxious  to  stimulate  Maclary  to 
prompt  eflEort,  and  to  save  something  without  further  delay 
or  risk,  he  proposed  to  accept  the  $1000  in  full,  intending 
thereby  to  make  a  liberal  and  tempting  offer.     Maclary, 
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however,  did  not  then  accede  to  it.  Whether,  as  he  alleges, 
the  offer  remained  a  standing  one  subject  to  his  further 
consideration,  or  whether,  as  the  defendant  insists,  it  was 
then  rejected  and  withdrawn,  is  not  material.  There  was 
no  further  negotiation  until  October  1869,  when  some 
correspondence  ensued,  caused  doubtless  by  the  institution 
of  the  suit,  but  resulting  in  nothing.  Soon  after  a  judg- 
ment being  recovered,  execution  was  issued  and  levied 
Nov.  3rd,  1869,  upon  a  stock  of  merchandize  valued  at 
$2500,  in  Maclary's  possession  at  Clayton,  where  he  was 
in  business  as  a  merchant.  The  levy  quickened  Maclary's 
diligence,  for  having  induced  the  Sheriff  to  defer  closing 
the  store  until  the  9th  of  November,  by  undertaking  in  the 
meantime  to  give  security  for  the  forthcoming  of  the  goods, 
he  repaired  to  Philadelphia  on  the  8th  of  November,  and 
in  an  interview  then  held  with  Reznor,  the  latter  again 
assented  to  accept  $1000,  with  the  costs  and  his  attorney's 
fee,  in  full  discharge  of  the  judgment.  Whether  his  pro- 
posal to  do  so  was,  as  before,  voluntary,  or  whether  induced 
by  any  representations  on  the  part  of  Maclary  made  during 
that  interview  does  not  appear,  nor  is  this  material.  A 
check  was  given  by  Maclary  for  $200,  and  a  meeting 
appointed  at  Clayton  on  the  10th  of  November,  to  carry 
out  the  settlement.  On  the  day  appointed,  Reznor  attend- 
ed at  Clayton,  where  he  received  another  check  for  $300, 
and  a  note  under  seal  at  4  months  for  $500,  making  up 
the  $1000  to  be  paid,  and  thereupon  the  release  was  exe- 
cuted. 

Now,  the  fraudulent  misrepresentations  relied  upon  as 
avoiding  the  release  are  contained  in  two  letters  from 
Maclary,  dated  respectively  Oct.  23d  and  Nov.  2d,  writ- 
ten shortly  prior  to  the  settlement.  In  the  letter  of  Oct. 
23rd  he  writes,  "As  you  persist  in  having  the  money  on 
those  notes  immediately,  I  can  only  say  to  you  that  to 
cancel  those  notes  I  will  make  to  you  a  full  and  perfect 
title  to  those  lots  at  Ridgely,  which  is  the  only  property 
I  own  in  this  world,  or,  if  you  prefer,  I  will  give  you  one 
hundred  ($100)  dollars  in  cash.     You  may  choose  between 
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the  two,  which  is  the  best  I  can  do."  He  adds  in  a  P.  S., 
"You  could  hold  those  lots,  or  you  could  sell  them  for 
more  than  one  hundred  dollars,  as  you  choose;  I  was  offer- 
ed that."  In  the  letter  of  Nov.  2d,  writing  of  his  desire 
to  compromise  he  says,  "I  own  nothing  only  as  I  wrote 
you  sometime  ago.  I  have  sold  my  store  sometime 
since,  &c. 

These  representations  were  false,  for  Maclary  at  the 
time  of  writing  these  letters,  was  still  merchandizing,  and 
held  a  stock  of  goods  valued  at  $2500,  which  had  not,  so 
far  as  any  evidence  shows,  been  sold  by  him,  as  was  stated 
in  his  letter  of  the  2d  of  November,  but  were  on  the  next 
day,  3d  of  November,  levied  on  as  his  goods,  and  he  gave 
a  forthcoming  bond  for  them. 

Nevertheless,  I  am  of  opinion  that  these  false  represen- 
tations do  not,  under  the  circumstances,  avoid  the  release; 
and  this  for  two  reasons.  In  the  first  place,  it  does  not 
appear  that  it  was  by  Maclary 's  statements  that  Reznor 
was  induced  to  compromise  the  debt.  His  original  offer, 
in  April,  1869,  to  accept  $1000,  in  settlement,  was  made 
as  the  answer  itself  shows,  under  no  inducement  pro- 
ceeding from  Maclary,  but  was  prompted  by  Reznor's  own 
distrust  of  the  debt  and  his  anxiety  to  avoid  trouble,  caused 
by  rumors  of  the  insolvency  of  Ridgely  and  Maclary.  This 
belief  of  the  insecurity  of  the  debt,  and  his  willingness  to 
settle  at  $1000,  continued  to  possess  his  mind;  nor  can  I 
see  that  the  representations  in  Maclary 's  letters  made  any 
impression  upon  him.  The  same  distrust  and  anxiety  for 
a  settlement  which  prompted  his  first  offer  to  accept  $1000, 
was  the  continuing  inducement  to  accept  it  at  the  last,  and 
would  have  led  to  precisely  the  same  result  had  Maclary 
written  nothing  about  his  means.  But  the  other,  and  per- 
haps, upon  the  facts  a  less  questionable  ground  for  sus- 
taining the  release,  arises  out  of  Reznor's  negligence  in 
compromising  the  debt  without  inquiry  of  his  attorney, 
who  was  cognizant  of  the  levy,  as  to  the  condition  and 
security  of  the  claim.  The  most  ordinary  diligence  in  this 
respect  would  have  brought  full  information  of  the  levy. 
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The  rule  of  law  as  to  the  eflfect  of  false  representations 
is  a  clear  and  settled  one.  In  order  to  avoid  a  transaction 
on  account  of  them,  three  things  are  requisite.  1st,  The 
misrepresentation  must  relate  to  something  material  and 
substantial.  2d,  The  transaction  sought  to  be  avoided 
must  appear  to  have  been  induced  by  it.  The  party 
aggrieved  must  have  been  actually  misled  by  it:  and  3rd, 
His  confidence  must  have  been  a  reasonable  one;  as  where 
the  matters  misrepresented  are  such  as  from  their  nature 
rest  peculiarly  in  the  knowledge  of  the  party  making  the 
statement,  or  where  there  are  fiduciary  relations  between 
the  parties  to  warrant  the  trust  reposed;  or  where  the 
party  misled  is  of  such  weak  mental  capacity  as  to  be 
exempt  from  the  requirement  of  ordinary  diligence.  Ex- 
cept in  these  cases,  even  betrayed  confidence  is  not  a 
ground  of  relief.  Where  no  confidential  relation  exists, 
nor  mental  incapacity,  and  the  means  of  information  are 
open  to  both  parties,  a  diligent  use  of  which  would  have 
prevented  the  injury,  Equity  will  not  interfere.  Vigilantibus 
non  dorntientibus  leges  subveniunt.    1  Sto.  Eq.  fur.  Sec.  191. 

2d.  The  other  circumstance  of  fraud  relied  upon  as 
avoiding  the  release  is  that  Maclary,  pending  the  negotia- 
tion, did  not  disclose  the  fact  that  an  execution  had  been 
levied  on  his  goods  to  the  fiill  amount  of  the  debt.  But 
to  this  the  obvious  and  conclusive  answer  is,  that  he  was 
under  no  obligation  to  communicate  these  proceedings  to 
Reznor.  They  were  proceedings  had  under  Reznor's  own 
process,  directed  by  his  attorney,  and  with  respect  to  which 
it  was  his  duty  to  seek  information  from  his  attorney.  He 
was  not  warranted  to  rely,  and  in  fact  did  not  rely,  upon 
Maclary.  The  duty  of  disclosing  facts  which  may  influ- 
ence the  adverse  party  to  a  transaction,  springs  either  from 
some  fiduciary  relation  between  the  parties,  or  from  a  trust 
understood  to  be  reposed  by  one  in  the  other  about  a  mat- 
ter of  which  the  latter  has  peculiar  means  of  information. 
But  these  parties  were  dealing  at  arms'  length,  and  the 
fact  not  communicated,  to  wit:  the  levy  of  the  execution, 
was  equally  ascertainable  by  both.  "The  true  definition," 
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says  Justice  Story,  "of  undue  concealment,  which 
amounts  to  fraud  in  the  sense  of  a  Court  of  Equity,  and 
for  which  it  will  grant  relief,  is  the  non-disclosure  of  those 
facts  and  circtimstances  which  one  party  is  under  some 
legal  or  equitable  obligation  to  commimicate  to  the  other, 
and  which  the  latter  has  a  right  not  merely  in  foro  consci- 
enticB  but  juris  et  de  jure  to  know. "  1  Sto.  Eq.  Jur.  Sec.  207. 
2  Kent.  Com.  482,  and  note  (a),  5th  Ed'n. 

Were  this  the  case  of  a  mere  agreement  to  discharge 
the  judgment  remaining  still  unexecuted,  a  Court  of  Equity 
might,  considering  the  advantage  gained  to  be  an  uncon- 
scientious one,  refuse  to  enforce  it  upon  a  bill  for  specific 
performance;  but  the  release  having  been  executed,  and 
being  such  as,  under  the  circumstances,  the  court  would  not 
on  a  cross  bill  avoid,  I  feel  obliged  to  give  to  it  its  legal 
effect. 

Fulton,  for  the  appellant.  He  would  in  the  first  place 
remark  that  it  was  evidently  most  unreasonable  to  suppose 
that  any  creditor  would  consent  to  accept  one  thousand 
dollars  in  full  satisfaction  of  a  debt  of  sixteen  hundred 
dollars,  unless  it  was  imder  a  gross  misapprehension  of 
the  actual  ability  of  the  debtor  to  pay  the  whole  of  it. 
But  it  was  too  clear  and  manifest  in  this  case  to  be  contro- 
verted or  denied,  even,  on  the  other  side,  that  Reznor  was 
solely  induced  by  the  false  and  fraudulent  misrepresenta- 
tions of  Maclary  as  to  his  ability  to  pay  it  in  full,  and  by 
his  fraudulent  concealment  of  the  fact,  that  the  speedy 
and  entire  payment  of  it  had  been  absolutely  secured  by 
the  recovery  of  the  judgment  on  the  notes  and  the  levy  of 
the  execution  upon  his  goods,  to  assent  to  such  a  compo- 
sition of  his  claims  against  him. 

His  first  objection  to  the  decree,  however,  was  that  the 
Chancellor  had  erred  in  treating  the  complainant  in  the 
case  below  as  virtually  the  respondent  in  it,  and  giving 
him  all  the  advantages  of  that  position,  instead  of  holding 
him  to  the  strict  rule  applicable  to  a  complainant,  which 
he  in  fact  was  in  that  court.     He  also  erred  in  considering 
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the  settlement  an  executed,  and  not  an  executory  contract 
between  the  parties,  which  it  in  truth  was  in  the  proper 
sense  of  that  term;  for  although  the  release  was  signed, 
sealed,  executed  and  delivered  by  Reznor  to  Maclary  on 
the  10th  of  November  1869,  the  contract  itself  under 
which  it  was  made  and  entered  into  by  them,  remained  in 
fieri,  inasmuch  as  it  was  one  entire  contract  and  by  the 
terms  of  it  the  costs  of  the  suit  upon  the  notes  and  the 
attorney's  fee  were  to  be  paid  afterward.  And  being  an 
executory,  and  not  an  executed  contract,  it  was  competent 
for  the  respondent  in  such  case  to  show  that  there  was  no 
valid  consideration  received  by  him  for  it,  and,  therefore, 
it  was  a  mere  nullity,  so  far  as  the  equity  of  the  bill  was 
concerned.  Whart.  Law  Lex.  208.  1  Bouv.  Law  Die.  494. 
Lovelace  vs.  Cockett,  Hob.  165.  Geaug  vs.  Swaine,  1  Ludw.  165. 
But  even,  if  the  release  in  this  case  constituted  an  execu- 
ted contract,  the  facts  proved,  and  particularly  the  letters 
from  Maclary  to  Reznor,  reiterating  over  and  over  again, 
his  false  and  fraudulent  assertion  that  he  was  utterly 
unable  to  pay  over  one  hundred  dollars  on  the  notes,  that 
he  had  no  money  and  no  property,  except  the  lots  at 
Ridgely  valued  at  that  sum,  and  that  he  had  sold  his  store 
at  Clayton,  clearly  showed  by  what  repeated  and  system- 
atic misrepresentations  he  had  prevailed  upon  Reznor  to 
accept  the  terms  of  the  settlement,  and  which  would  avoid 
it.  With  the  information  which  he  had  before  received 
of  his  failure  and  insolvency,  and  without  reposing  any 
undue  confidence  in  his  honesty  and  veracity  up  to  the 
time  of  that  transaction,  and  the  fraudulent  developments 
which  so  soon  afterward  followed  it,  it  was  reasonable  for 
him  to  credit  such  apparently  frank  and  truthful  declara- 
tions, so  often  repeated  and  re-aflfirmed  in  such  a  manner 
to  him.  But  where  a  misrepresentation  calculated  to  mis- 
lead a  party  is  made  to  him,  and  upon  the  faith  of  which 
he  acts,  it  is  fraudulent  and  fatal,  and  even  a  conveyance 
obtained  by  it,  will  be  set  aside.  Spry  vs.  Raynell,  13  E.  L. 
&  E.  R.  74.  And  could  any  one  suppose  that  the  appel- 
lant, after  the  recovery  of  the  judgment  upon  the  notes 
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and  the  issue  and  levy  of  the  execution  on  the  goods  of 
Maclary  to  the  full  amount  of  the  entire  debt  and  costs, 
would  have  assented  to  such  an  abatement  of  it,  but  for 
the  artful  and  studied  concealment  of  all  knowledge  or 
information  in  relation  to  them  from  him  by  the  latter? 
The  advantage  which  he  thus  took  of  him  at  the  last 
moment,  and  the  speed  and  haste  with  which  he  hurried  it 
up,  after  having  for  months  before  cajoled,  cheated  and 
deceived  him  with  false  representations  of  his  utter  inabil- 
ity to  pay  any  such  amount,  was  a  gross  imposition  and 
fraud  practiced  upon  him,  to  which  a  parallel  in  point  of 
cunning  and  cool  calculation,  artifice  and  deceit,  could 
scarcely  be  found  to  have  ever  been  subjected  to  the  inves- 
tigation and  redress  of  a  Court  of  Equity.  1  Sto.  Eq.  Jur. 
Sees.  206,  191,  222.  Martin  vs.  Morgan,  5  E.  C.  L.  R.  87. 
Lewis  vs.  Gamage,  1  Pick.  346.  Hunt  vs.  Moore,  2  Barr  107. 
1  Pr.  Wms.  239. 

Massey,  for  the  respondent.  He  was  ready  to  admit  the 
law  as  stated  by  the  counsel  on  the  other  side,  but  the  con- 
tract in  this  case  was  an  executed,  and  not  an  executory 
contract.  By  it  the  judgment  was  satisfied,  and  Maclary  was 
discharged  and  released  from  all  liability  under  it.  The 
first  important  fact  in  the  case  was  the  telegram  from  Rez- 
nor  to  him  in  the  spring  of  1869,  and  the  object  of  it,  which 
was  the  settlement  of  the  notes.  Maclary  at  once  repaired 
to  Philadelphia  and  without  any  previous  communication 
between  them  on  the  subject,  Reznor  then  proposed  to  him 
to  take  one  thousand  dollars  in  full  satisfaction  and  pay- 
ment of  the  two  notes  before  any  representation  whatever 
had  been  made  to  him  by  Maclary,  other  than  that  he 
could  not  pay  that,  or  any  other  amount  upon  them,  but 
he  would  have  to  wait  the  winding  up  of  Ridgely  & 
Dungan's  affairs.  It  was,  therefore,  evident  whatever 
might  have  been  the  representations  made  to  him,  after 
that  time  by  letter  or  otherwise,  or  whatever  might  have 
been  the  knowledge  or  information  withheld  from  him  by 
Maclary  with  regard  to  the  judgment  or  the  execution, 
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they  could,  of  course,  have  had  no  effect  to  induce  him  to 
accept  such  a  composition,  because  it  was  his  own  volun- 
tary offer  and  proposition  made  at  the  time.  But  why  had 
such  particular  stress  been  laid  on  the  allei^ed  concealment 
of  the  recovery  of  the  judgment  on  the  notes,  by  Maclary 
at  the  time  when  the  settlement  of  it  was  made  and  the 
release  of  it  was  executed  and  delivered  to  him  by  Reznor? 
There  was  no  foundation  in  fact  for  such  an  allegation,  for 
the  judgment  was  expressly  named  and  recited  in  the 
receipt  and  release  which  he  had  executed,  and,  therefore, 
all  the  pretences  and  allegations  contained  in  his  answer 
that  the  existence  of  it  was  on  that  or  any  other  occasion 
studiously  and  fraudulently  concealed  from  him  by  Maclarv', 
could  in  turn  be  stigmatized  with  more  truth  and  jus- 
tice, as  both  false  and  fraudulent.  But  even,  if  that  had 
not  been  the  case,  he  was  bound  to  know,  and  would  be 
presumed  both  in  law  and  equity  to  have  known,  that 
there  was  such  a  judgment,  and  particularly  of  a  judg- 
ment recovered  in  his  own  favor;  and  if  he  had  not  in 
point  of  fact  known  of  it  at  that  time,  it  would  have  been 
his  own  fault,  and  the  fault  of  his  attorney  in  the  suit,  and 
not  the  fault  of  his  adversar}'^  in  that  as  well  as  in  this  suit 
that  he  was  not  informed  of  it,  whatever  might  have  been 
his  motive  in  such  a  case  for  withholding  the  information 
from  him.  So,  of  the  execution  aud  the  levy  upon  it,  for  it 
was  his  own  process,  and  he  was  bound  to  know  of  it. 

The  rules  in  equity  as  to  fraudulent  misrepresentation 
or  concealment,  were  too  familiar  and  well  settled  to  admit 
of  any  dispute  or  misapprehension  in  regard  to  them.  A 
misrepresentation  being  proved,  the  first  rule  is  that  it 
must  appear  to  have  been  material,  and  that  it  did  actu- 
ally induce,  deceive  and  mislead  the  party  complaining 
of  it,  to  his  loss  and  injury  in  regard  to  the  matter  misrep- 
resented. And  a  fraudulent  concealment  must  be  of  some- 
thing which  the  party  withholding  the  information  of  it, 
was  bound  in  equity  and  good  conscience  to  make  known 
to  the  other,  but  which  he  has  not  done  to  his  like  sub- 
stantial detriment  or  injur>\    Adam's  Equity  397.     1  Story's 
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Eq.  Jut.  Sec.  191.  But  if  Rcznor  was  for  any  reason 
whatever  entirely  willing,  and  even  anxious,  to  accept  from 
Maclary  alone  after  the  failure  and  insolvency  of  the  firm 
of  which  he  was  one  'of  the  members,  one  thousand  dollars 
in  full  for  his  liability  on  the  two  notes,  long  before  any  of 
the  alleged  misrepresentations  were  made  by  him,  and  also 
long  before  the  alleged  concealment  complained  of  as 
fraudulently  practiced  by  him  on  Reznor,  tried  by  the  rules 
of  equity  which  he  had  just  stated,  how  could  it  be  made 
to  appear  that  he  was  in  effect  induced  or  misled  by  either 
of  them,  to  his  loss,  or  injury,  if  he  made  ia  the  end  no 
greatqr  deduction  in  his  demands  after  such  alleged  mis- 
representations and  concealment,  than  he  was  perfectly 
willing  to  make  long  before  the  occurrence  of  them?  To 
his  own  apprehension  the  inconsistency  of  his  subsequent 
dissatisfaction  and  eager  demand  for  more  money,  was  sus- 
ceptible of  but  one  explanation  only,  and  that  was  that  he 
had  always  been  entirely  content  in  his  own  mind,  even  up 
to  time  of  the  settlement  and  when  it  was  made  and  con- 
cluded between  them,  to  accept  from  Maclary  one  thous- 
and dollars  in  full  satisfaction  of  the  notes,  so  far,  at  least, 
as  he  was  concerned,  and  all  the  dissatisfaction  which  he 
had  since  experienced  and  exhibited  on  the  subjeci  was 
but  a  change  of  mind  and  the  result  of  a  subsequent  dis- 
covery entirely,  when  he  learnt  as  be  very  soon  after  did 
from  his  attorney,  what  a  good  opportunity  he  had  just 
missed  of  making  him  pay  the  whole  amount  of  both  the 
notes. 

Fulton,  replied. 

Gilpin,  C.  J .,  announced  the  opinion  of  the  court  affirm- 
ing the  decree  of  the  Chancellor.  The  contract  of  settle- 
ment between  the  parties  of  which  the  receipt  and  release 
was  a  part,  was  an  executed  contract  for  the  purposes  for 
which  it  was  entered  into,  and  so  far  as  it  pertained  to  the 
extinguishment  of  the  notes  and  the  judgment  recovered 
upon  them  against  the  complainant.  And  besides,  it  does 
not  appear  from  any  thing  disclosed  in  the  bill  and  answer, 
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or  in  the  facts  proved  or  admitted  in  the  case,  even  admit- 
ting all  the  misrepresentations  made  by  him  to  Reznor, 
and  the  concealment  of  the  judgment,  execution  and  levy 
from  his  knowledge,  to  be  all  that  they  are  alleged  to  have 
been  by  the  respondent,  that  the  latter  was  induced  or  led 
by  them  to  accept  from  Maclary  one  thousand  dollars  in 
full  payment  of  the  two  promissory  notes  which  he  held 
against  him  and  his  former  partner,  Ridgely,  amounting 
together  to  fifteen  hundred  dollars,  because  he  had  himself 
voluntarily  offered  in  their  first  meeting  together  about 
the  matter,  and  before  any  such  misrepresentations  had 
been  made  to  him  by  Maclary,  to  settle  them  with  him  on 
that  same  basis.  And  it  is  but  a  matter  of  fair  presump- 
tion to  suppose  upon  all  the  facts  disclosed  in  the  case, 
that  he  continued  of  the  same  mind  and  disposition,  and 
was  ready  and  willing  at  any  time  afterward  to  settle  them 
with  him  on  that  basis,  until  the  settlement  was  so  actually 
made  between  them  on  the  10th  of  November  1869,  some 
six  months  after  he  had  himself  first  proposed  it  to  him. 
And  we  think  this  presumption  is  warranted  by  the  fact 
that  when  he  capie  to  settle  the  notes  with  him  on  that 
basis  that  day,  he  required  Maclary  to  pay,  in  addition  to 
the  one  thousand  dollars,  his  costs  of  suit  on  the  notes  and 
attorney's  fee  which  had  in  the  meantime  been  incurred  by 
him  on  account  of  them.  The  decree  in  this  case  is,  there- 
fore, affirmed. 


Henry  S.  McComb,  Jacob  Hill,  John  Ferguson  and 
John  C.  Ireland,  defendants  below,  plaintiffs  in  error, 
v.  William"  H.  Schoen,  plaintiff  below,  defendant  in 
error. 

A  decree  in  partition  in  Chancery  is  final  and  conclusive  between  the  par- 
ties and  all  claiming  under  them  until  appealed  from,  as  to  the  length  of 
a  line  of  an  allotment  of  the  lands  and  tenements  assigned  in  severalty 
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to  one  of  the  parties,  as  the  same  is  described  and  designated  in  the  pro- 
ceeding in  partition,  notwithstanding  there  is  a  discrepancy  in  respect  to 
the  length  of  it,  between  the  partition  and  all  the  title  papers  pertaining 
to  the  premises  prior  to  it;  and  a  party  claiming  under  it,  will  be 
thereby  concluded  and  estopped  from  controverting  or  calling  in 
question  the  correctness  of  it,  in  an  action  of  trespass  quare  clausem 
fregit  brought  against  him  by  the  owner  of  adjoining  premises,  although 
the  latter  was  not  a  party  or  privy  to  the  partition. 

Writ  of  Error  to  the  Superior  Court  in  and  for  New 
Castle  County,  before  Bates,  Chancellor,  and  Wootten 
and  Wales,  Associate  Judges. 

This  case  came  up  on  a  writ  of  error  and  bill  of  excep- 
tions taken  to  the  charge  of  the  Court  to  the  jury,  m  the 
case  of  Schoen  v.  McComb  et  al.,  tried  at  the  late  term 
of  the  Superior  Court,  in  and  for  New  Castle  County. 
It  was  an  action  of  trespass  quare  clausem  fregit  by  the 
plaintiff  against  the  defendants  for  breaking  and  entering 
his  close,  consisting  of  a  house  and  lot  and  premises, 
situate  on  the  South  side  of  Shipley  Street,  in  the  City 
of  Wilmington,  and  adjoining  a  house,  lot  and  premises 
formerly  owned  by  McComb,  the  principal  defendant 
in  the  suit,  but  then  owned  by  his  mother,  to  whom  he 
had  sold  it  previous  to  the  alleged  commission  of  the 
trespass  complained  of,  which  was  declared  to  be  a  break- 
ing and  entering  into,  and  the  building  and  erecting  of 
a  brick  wall  by  them  on,  the  lot  of  the  plaintifT  from  its 
front  on  Shipley  Street,  back  the  entire  depth  of  it;  and 
the  main,  if  not  the  only  question  involved  in  it  for  the 
consideration  of  the  jury  was,  where  was  the  proper  and 
correct  location  of  the  partition  line  between  the  two 
lots,  with  reference  to  the  brick  wall  so  built  and  erected, 
the  plaintiff  contending  that  it  was  built  a  foot  over  the 
partition  line  entirely  on  his  lot,  and  the  defendants  that 
it  was  not.  For  a  statement  of  the  legal  titles  of  the 
owners  of  the  respective  lots,  the  limits  designated  in 
them,  and  the  charge  of  the  Court  to  the  jury  in  respect 
to  the  same  and  excepted  to  by  the  plaintiff  in  error,  see 
the  case  of  Schoen  vs.  McComb  et  al.  ante  p.  213. 
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Bates,  for  the  plaint ilTs  in  error.  In  the  case  below  the 
plaintiffs  in  error  here,  but  the  defendants  in  the  action 
there,  pleaded  a  freehold  in  the  locus  in  quo  in  Mrs. 
McComb,  then  the  owner  of  the  adjoining  lot  in  question, 
as  whose  agents  and  by  whose  authority  and  directions 
they  had  entered  the  place  in  dispute  and  erected  the 
partition  wall  referred  to;  and  to  sustain  that  plea  and 
their  defence  to  the  action,  they  put  in  evidence  her  claim 
of  legal  title  to  it,  commencing  with  the  will  of  John 
Ferris  who  owned  it  at  the  time  of  his  death,  more  than 
forty  years  ago,  whose  executors  under  the  authority  of 
his  will,  sold  and  conveyed  it  en  the  15th  day  of  Decem- 
ber 1828,  to  Benjamin  Boulden  who  by  his  will,  pro- 
bated the  14th  day  of  December  1833,  devised  it  with 
the  residue  of  his  real  estate  to  be  equally  divided  be- 
tween the  devisees  named  in  it,  of  whom  the  wife  of  John 
McDowell  was  one,  under  which  by  a  partition  in  Chan- 
cery instituted  for  the  division  of  his  real  estate  so  de- 
vised among  the  devisees  named  in  it,  this  lot  was 
assigned  in  severalty  to  John  McDowell  and  wife,  in  right 
of  his  wife,  by  a  decree  entered  therein  on  the  16th  day 
of  November  1852,  who  sold  and  conveyed  it  to  Henr>- 
S.  McComb,  one  of  the  defendants  in  the  suit  below,  by 
their  deed  of  bargain  and  sale  executed  on  the  6th  day 
of  October  1853,  and  who  in  turn  sold  and  conveyed  it 
to  his  mother,  Mrs.  Martha  McComb,  the  present 
owner  of  it,  by  his  deed  of  bargain  and  sale  executed 
on  the  20th  day  of  December  1868.  In  all  the  deeds  he 
had  just  referred  to,  the  lot  and  premises  conveyed  by 
them,  are  described  as  adjoining  the  lot  owned  and  occu- 
pied by  the  plaintiff  when  the  alleged  trespass  was  com- 
mitted, and  upon  which  he  alleged  it  was  committed. 
And  in  all  those  deeds  it  is  also  described  as  lying  on  the 
South  side  of  Shipley  Street,  in  the  City  of  Wilmington, 
but  in  the  deed  from  John  McDowell  and  wife  to  Henry 
S.  McComb,  the  line  of  the  lot  on  that  street  is  described 
and  designated  as  seventy-one  feet  and  one  sixteen- 
hundredths  of  a  foot  in  length,  whilst  in  the  deed  from 
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Ferris'  executors  to  Benjamin  Boulden,  it  is  described  as 
seventy-one  feet  and  three  inches  in  length.  But  in  that 
respect  a  discrepancy  and  a  palpable  error  had  somehow 
or  other  occurred  in  the  survey  and  plat  returned  in  the 
proceedings  in  the  partition  in  the  Court  of  Chancery 
between  the  devisees  of  Benjamin  Boulden,  under  which 
this  lot  with  its  appurtenances  was  allotted  and  assigned  in 
severalty  to  John  McDowell  and  wife,  in  right  of  his  wife, 
in  which  it  is  described  with  a  line  on  the  South  side  of 
Shipley  Street,  as  only  seventy  feet  and  one  sixteen- 
hundredths  of  a  foot  in  length,  instead  of  seventy-one  feet 
and  one  sixteen-hundredths  of  a  foot  in  length,  as  it 
should  have  been.  The  course  of  the  true  division  or 
boundary  line  between  the  two  lots,  which  is  a  straight 
line  as  called  for  in  the  deeds,  is  at,  or  nearly  at,  right 
angles  with  the  line  of  Shipley  Street,  and  extends  direct- 
ly back  from  it  about  ninety  feet  in  length,  and  two 
parallel  lines  run  with  the  course  called  for,  one  at  the 
distance  of  seventy  feet  and  one  sixteen-hundredths  of 
a  foot,  and  the  other  at  a  distance  of  one  foot  more  on 
the  line  of  the  lot  on  the  South  side  of  Shipley  Street, 
would  include  between  them  the  locus  in  quo,  and  more 
than  the  whole  space  occupied  by  the  brick  wall  which 
was  erected  by  the  defendants  in  that  suit.  If  the  first 
was  the  correct  location  of  the  partition  line  between 
the  two  lots,  it  "\yas  proved  and  conceded  that  the  wall 
was  entirely  on  the  premises  of  the  plaintiff,  but  if  the 
second  was  the  correct  location  of  it,  then  it  was  entirely 
on  the  lot  belonging  to  Mrs.  McComb. 

It,  therefore,  became  a  question  before  the  Court  and 
jury  on  which  the  whole  action  turned;  and  the  counsel 
for  the  plaintiff  seeking  to  take  advantage  of  the  error 
which  occurred  in  the  plat  and  return  of  the  surveyor 
under  the  proceedings  in  partition,  asked  the  court  to 
instruct  the  jury  that  it  -^as  final  and  conclusive  as  to 
the  location  of  the  partition  line  between  the  two  lots, 
and  estopped  Mrs.  McComb,  who  derived  her  title 
through  her   son,    H.    S.    McComb,    from   McDowell   and 
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wife  under  the  partition,  to  the  lot  owned  by  her,  and  all 
claiming  or  acting  under  her  right  or  authority,  as  the 
defendants  were,  from  contradicting  the  correctness  of 
it,  or  asserting  a  claim  to  any  ground  beyond  it  in  that 
action;  whilst  the  counsel  for  the  defendants  contended 
that  such  was  not  the  legal  effect  and  conclusion  of  it  as 
between  the  parties  to  that  action,  and  asked  the  court, 
on  the  contrary,  to  charge  the  jury  in  substance  and  ef- 
fect as  set  forth  in  the  bill  of  exceptions  in  this  case, 
and  that  was.  first,  that  by  virtue  of  the  title  papers  of- 
fered in  evidence  on  behalf  of  the  defendants,  Henry  S. 
McComb,  the  grantor  of  Martha  McComb,  was  entitled 
under  the  deed  from  John  McDowell  and  wife,  to  all  the 
land  which  in  that  parcel  had  been  owned  by  Benjamin 
Boulden,  and  which  passed  by  his  will  to  his  devisees  in 
common,  as  the  same  was  described  in  the  deed  from  the 
executors  of  John  Ferris  to  Benjamin  Boulden,  recited 
in  the  deed  of  McDowell  and  wife,  and  that  Henry  S. 
McComb  was  not  concluded  by  the  discrepancy  between 
that  recital  and  the  Chancery  record.  Secondly,  that  if 
the  court  should  be  unable  to  instruct  the  jury  to  that 
effect,  and  Martha  McComb  had  not  exclusive  title  to 
the  whole  of  the  land  included  in  the  deed  from  the  ex- 
ecutors of  John  Ferris  to  Benjamin  Boulden,  by  reason 
of  the  discrepancy  between  the  said  deed  and  the  said 
decree  in  Chancery,  then  the  court  would  charge  the  jury 
that  she  was  tenant  in  common  with  the  other  devisees  of 
Benjamin  Boulden  by  reason  of  the  conveyance  to  Henry 
S.  McComb,  her  grantor,  of  all  the  estate,  right,  title  and 
interest  of  John  McDowell  and  wife  in  the  land  taken  by 
them  as  devisees  of  Benjamin  Boulden,  and  being  such 
tenant  in  common,  neither  she,  nor  the  defendants  act- 
ing as  her  agents  and  under  her  direction  in  the  premises, 
could  be  guilty  of  trespass  thereon.  But  which  opinion 
and  instruction  the  court  refused  to  give  the  jury,  but, 
on  the  contrary,  charged  them  on  the  construction  of 
said  title  papers,  as  is  also  set  forth  in  the  bill  of  excep- 
ions,    and  which  was  to  the  effect  that  if  they  were   satis- 
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fied,  from  the  evidence,  that  John  McDowell  and  wife, 
in  right  of  his  wife,  as  one  of  the  devisees  mentioned, 
were  parties  to  that  partition,  and  it  appeared  by  the 
survey  and  plat  returned  to  the  Court  of  Chancery,  and 
by  the  partition  and  decree  made  and  entered  in  the  pro- 
ceeding in  that  court,  that  the  house  and  lot  which  was 
afterward  sold  and  conveyed  by  them  to  Henry  S. 
McComb,  and  which  was  afterward  sold  and  conveyed  by 
him  to  his  mother,  Mrs.  Martha  McComb,  was  therein 
and  thereby  assigned  and  allotted  in  severalty  to  John 
McDowell  and  wife,  by  a  line  of  seventy  feet  and  one 
sixteen-hundredths  of  a  foot  on  the  South  side  of  Shipley 
Street,  in  the  city  of  Wilmington,  instead  of  seventy-one 
feet  and  one  sixteen-hundredths  of  a  foot  thereon,  and  as 
running  therewith  to  the  extent  first  mentioned  and  no 
further,  and  that  they  afterward  sold  and  conveyed  the 
same,  but  with  a  line  described  as  seventy-one  feet  and 
one  sixteen-hundredths  of  a  foot  on  the  South  side  of 
that  street,  by  their  deed  of  bargam  and  sale  to  Henry  S. 
McComb,  his  heirs  and  assigns,  and  all  their  right,  title, 
and  estate  in  the  lands  devised  to  the  wife  of  McDowell 
by  the  will  of  Benjamin  Boulden,  yet  he  and  all  persons 
claiming  or  defending  under  him,  or  title  derived  from 
him.  would  be  thereby  concluded  and  estopped  in  this 
action  from  claiming  or  asserting  any  line  of  greater 
length  on  the  South  side  of  Shipley  Street,  for  the  house 
and  lot  in  question,  or  a  line  of  any  other  length  than 
that  which  was  described  and  designated  in  the  allot- 
ment and  assignment  of  it  in  severalty  to  McDowell  and 
wife  in  the  proceedings  in  partition  and  in  the  decree  of 
the  Court  of  Chancery  in  that  case.  And  accordingly 
the  jury  found  a  verdict  for  the  plaintiff. 

The  errors  were  first,  that  the  court  erred  in  their  in- 
structions to  the  jurv%  that  as  the  defendants  were  defend- 
ing the  alleged  trespass  under  a  claim  of  title  to  the 
locus  in  quo  derived  from  John  McDowell  and  wife  to  the 
lot  in  question,  subsequent  to  the  partition  and  assign- 
ment of  it  to  them  in  severalty  by  the  decree  in  the  Court 
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oi  Chancery,  they  were  restricted  and  confined  to  the 
limit  and  extent  of  it  on  the  south  side  of  Shipley  Street 
as  described,  and  designated  in  the  assignment  of  it  in 
that  court,  and  were  thereby  concluded  and  estopped  from 
claiming  any  land  not  included  within  it  and  the  parti- 
tion line  between  the  two  lots  corresponding  with  and 
established  by  it;  secondly,  in  charging  the  jury  that 
Henry  S.  McComb  was  not  entitled  under  his  deed  from 
John  McDowell  and  wife,  to  all  the  land  devised  to  his 
wife  and  the  other  devisees  in  his  will,  by  Benjamin  Boald- 
en,  as  the  same  is  described  in  the  deed  from  the  executors 
of  John  Ferris  to  the  latter,  and  described  in  the  deed 
from  John  McDowell  and  wife  to  him;  thirdly,  in  refus- 
ing to  charge  when  expressly  requested  so  to  do,  that  if 
Martha  McComb  had  not  exclusive  title  to  the  whole  of  the 
land  included  in  that  deed  from  the  executors  of  John 
Ferris  to  Benjamin  Boulden,  by  reason  of  the  discrepancy 
between  that  deed  and  the  said  decree  in  Chancery,  then 
that  she  was  tenant  in  common  with  the  other  devisees 
of  Benjamin  Boulden,  by  reason  of  the  conveyance  to 
Henry  S.  McComb,  her  grantor,  of  all  the  right,  title,  es- 
tate and  interest  of  John  McDowell  and  wife  in  the  land 
taken  by  them  as  devisees  of  Benjamin  Boulden,  and 
being  such  tenant  in  common,  neither  she,  nor  the  de- 
fendants acting  as  her  agents  and  under  her  direction, 
could  be  guilty  of  trespass  thereon;  and  fourthly,  that 
the  court  erred  in  that  they  confined  the  jury  to  the 
number  of  feet  specified  in  the  return  and  decree  in  par- 
tition, as  the  foundation  of  their  verdict,  notwithstanding 
the  property  was  described  in  the  said  return  and  decree 
by  other  boundaries,  from  which  it  was  for  the  jury  to 
determine  as  a  question  of  fact,  the  extent  of  the  free- 
hold pleaded  by  the  defendants. 

In  the  deed  from  the  executors  of  Ferris  to  Benjamin 
Boulden,  the  line  on  Shipley  Street  is  described  as  seventy- 
one  feet,  and  three  inches  in  length,  and  the  lot  is  also 
described  in  it  as  adjoining  the  lot  now  owned  by  the 
plaintiff,  but  then  owned  by  Thomas  Hyde,  while  the  deed 
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from  McDowell  and  wife  claiminj^  in  her  right  first,  as 
tenants  in  common  with  the  other  devisees  under  his  will, 
the  undivided  real  estate  devised  to  them  in  it,  and  after 
the  partition,  the  lot  and  premises  in  question  specificalh' 
in  severalty,  to  H.  S.  McComb  for  it,  and  for  all  their  right, 
title  and  interest  in  his  real  estate,  describes  it  as  seventy- 
one  feet  and  one  sixteen-hundredths  of  a  foot  in  length, 
and  the  property  also  as  adjoining  the  same  lot  and  prem- 
ises. It  was,  however,  in  the  proceeding  in  partition  which 
had  preceded  the  latter  deed  only  by  about  a  year,  that 
the  discrepancy  of  just  one  foot  occurs  in  the  description 
of  the  length  of  the  line,  even  the  minute  fraction  of  a 
foot  being  retained  and  being  the  same  in  both,  and  which 
in  itself  was  proof  almost  positive,  that  the  discrepancy 
occurred  by  an  accidental  error  or  oversight  of  the  pens- 
man  of  the  return  in  the  proceeding  in  Chancery,  in  omit- 
ting to  insert  the  word  "one"  after  the  word  "seventy"  in 
taking  his  description  of  the  situation  and  outlines  of  the 
lot  from  the  deed  of  Ferris'  executors  to  Bouldcn,  the 
testator.  But  whether  it  was  such  an  accidental  error  or 
not,  if  the  lot  which  Boulden,  the  testator,  owned  on  the 
south  side  of  Shipley  Street  adjoining  the  lot  now  owned 
by  the  plaintiff,  and  which  passed  with  the  rest  of  his  real 
estate  undivided  to  the  devisees  named  in  his  will,  was 
bounded  in  truth  and  in  fact,  by  a  line  seventy-one  feet  and 
three  inches  in  length  on  the  south  side  of  that  street, 
would  such  a  discrepancy  as  had  occurred  in  describing 
the  length  and  limit  of  it  in  the  partition  in  Chancery, 
conclude  and  estop,  and  ipso  facto  absolutely  bar  McDowell 
and  wife,  and  all  the  other  devisees,  and  everybody  else 
claiming  under  them,  or  any  of  them  afterward,  m  th!s  or 
any  other  action,  from  disputing  the  accuracy,  or  contra- 
dicting the  correctness  of  such  a  description  or  statement 
in  the  record  of  the  partition,  or  from  proving  that  the 
particular  premises  referred  to  and  intended  to  be  allotted 
and  assigned  in  severalty  by  it,  did  actually  contain  before 
it  was  so  curtailed  in  chancery  on  one  of  its  borders,  a  line 
one  foot  longer  than  was  designated  in  it?    Remember  the 
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object,  as  well  as  the  function  of  the  court  in  such  a  pro- 
ceeding in  partition,  is  not  to  ascertain,  fix,  or  prescribe 
the  precise  limits  of  the  several  tracts  of  land  devised  by 
the  testacor,  but  it  is  simply  to  know  the  number  and  rel- 
ative value  of  them,  and  then,  if  it  be  practicable  without 
detriment  to  the  parties  respectively  entitled  to  them,  to 
equally  divide  and  justly  apportion  them  in  severalty 
between  the  devisees  according  to  their  value,  but  confer- 
ring no  greater  or  lesser  estate,  nor  increasing  or  diminish- 
ing the  quantity  of  land  in  any  of  them,  other  than  as  the 
same  was  vested  in  and  owned  by  the  testator  at  the  time 
of  his  death  and  passed  to  his  devisees  under  his  will. 
And  such  was  not  only  the  sole  function  and  province  of 
the  court  in  such  a  proceeding,  but  it  was  the  sole  design 
and  intention  of  the  parties  to  it.  Would  it  have  altered 
the  case,  or  changed  the  aspect  of  the  question  involved 
in  it,  had  the  partition  been  made  in  the  same  manner  by 
voluntary  deeds  between  the  parties  out  of  court?  But  the 
principle  of  estoppel  would  not  apply  in  the  supposed  case, 
because  the  manifest  intention  of  the  parties  must  prevail 
in  the  construction  of  a  deed,  and  it  will  not  be  controlled 
by  any  thing  contained  in  the  preamble  or  recital  of  it,  if 
the  latter  be  erroneous.      3  Washb.  on  Real  Prop.  368. 

He  admitted  the  validity  of  the  decree  in  Chancery,  and 
would  not  contend  that  there  was  any  error  in  it,  because 
as  he  considered  it,  the  discrepancy  referred  to  was  not 
material  or  essential,  and,  therefore,  it  did  not  afifect  or 
impair  the  validity  of  it.  All  he  asked  this  court  to  do, 
was  to  say  what  was  the  land  which  McDowell  and  wife 
took  under  and  by  virtue  of  it.  Not  by  what  precise  num- 
ber of  feet  and  inches  on  this  or  that  line  it  was  limited 
and  bounded,  but  what  particular  parcel,  or  separate  por- 
tion, or  tract  of  the  real  estate  of  the  testator,  they  took 
under  the  devise  and  under  the  partition  had  in  that  court 
upon  it,  and  was  intended  to  be,  and  was,  therefore,  in 
fact,  allotted  and  assigned  to  them  by  virtue  of  it.  The 
partition  and  decree  should  be  construed  reasonably,  and 
with  due  regard  to  the  evident  design  and  object  of  it. 


McCOMB    ET  AL.   V.   SCHOEN.  269 

Turning  to  the  description  of  the  lot  in  question,  as  con- 
tained and  set  forth  in  that  proceeding  in  partition,  it 
would  be  found  that  the  line  referred  to  was  described  as 
"beginning  at  a  stake  on  Shipley  Street,  and  running 
thence  north  thirty-three  degrees  east  seventy  feet  and  one 
sixteen-hundredths  of  a  foot,  to  a  stake  in  a  line  of  Thomas 
Hyde's  land,"  and  which  is  now  owned  and  was  owned  by 
the  plaintiff  in  this  case  when  the  cause  of  action  below 
originated.  The  stakes  mentioned  had  long  Since  disap- 
peared, and  the  line  of  Thomas  Hyde's  land  was  the  only 
boundary  called  for  in  it  that  remains,  and  which  is 
stated  in  the  deed  to  Boulden  from  Ferris'  executors, 
to  be  seventy-one  feet  and  three  inches  from  the  begin- 
ning of  the  line  first  mentioned  on  that  street.  We 
must,  therefore,  go  to  the  line  of  Thomas  Hyde's  land, 
"because  the  number  of  acres  or  quantity,  as  well  as 
the  courses  and  distances  mentioned  in  a  deed,  are  merely 
matters  of  description  of  the  land,  and  must  yield  to 
known  boundaries  or  monuments,  and  when  incompat- 
ible with  the  latter,  must  be  rejected  and  discarded."  3 
Washb.  on  Real  Prop.  347.  Mann  vs.  Pierson,  2  Johns.  37. 
Powell  vs.  Clark,  5  Mass.  356.  Lewellen  vs.  Jersey,  11  M.  & 
W.  183.  Davis  vs.  Rains  ford,  17  Mass.  207.  Bell  vs.  Wood- 
vuard,  46  N.  H.  315.  Hunter  vs.  Lank,  1  Harr.  10.  Parker 
vs.  Pratt,  38  Ver.  545.  Jennings  vs.  Monk's  Executor,  4  Met. 
403. 

But  if  the  law  of  the  case  was  not  as  he  had  thus  present- 
ed and  argued  it,  then  whether  there  was  not  a  part  of  the 
lot  and  premises  on  Shipley  Street,  as  it  belonged  to,  and 
was  devised  with  the  rest  of  his  real  estate  by,  Benjamin 
Boulden  in  common  to  the  devisees  named  in  his  will, 
which  remained  unallotted  and  unassigned,  and,  therefore, 
undisposed  of  in  that  proceeding,  and  by  the  decree  in  par- 
tition, was  a  question  to  be  determined  by  the  jury;  for 
upon  the  record  of  his  title  to  the  same  there  was  mani- 
festly, by  reason  of  the  discrepancy  occurring  in  the 
record  of  the  partition,  a  portion  of  the  lot  consisting  of 
a  strip  of  not  less  than  one  foot  in  width  and  extend- 
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ing  the  entire  length  or  depth  of  it,  and  upon  which 
the  brick  wall  complained  of  was  erected,  that  remained 
so  unassigned  and  undisposed  of  by  the  partition,  and 
the  right  and  title  to  which  consequently  remained 
vested  and  unsevered  in  the  devisees  as  tenants  in  common 
of  it  under  the  will;  and  as  McDowell  and  wife  so  contin- 
ued tenants  in  common  of  the  one  undivided  fourth  part 
of  it,  and  by  their  deed,  not  only  sold  and  conveyed  the  lot 
assigned  to 'them  in  severalty  in  the  partition,  but  also  all 
their  right,  title  and  estate  which  had  passed  to  them 
under  that  devise  from  Benjamin  Boulden,  to  the  lot  as 
bounded  by  a  line  of  seventy-one  feet  and  one  sixteen-hun- 
dredths  of  a  foot  in  length  on  the  south  side  of  Shipley 
vStreet,  to  Henry  S.  McComb,  and  he  had  sold  and  con- 
veyed the  same  to  his  mother,  Mrs.  Martha  McComb,  she 
thereby  became  the  tenant  in  common  of  the  one  undivided 
fourth  part  of  that  portion  of  the  original  lot;  and  if  so, 
then  neither  she,  nor  any  other  person  acting  as  her  agent, 
or  under  her  authority  and  direction  in  the  matter,  could 
be  sued  by  any  one  in  an  action  of  trespass  for  any  thing 
done  upon  it. 

But  there  was  one  more  ground  on  which  he  should 
contend  that  the  court  had  erred  in  the  instructions  to  the 
jury  in  this  case,  and  that  was,  that  even  admitting  that 
the  partition  was  final  and  conclusive  as  between  the 
devisees  themselves  and  all  persons  claiming  under  them, 
it  was  not  so  as  to  the  plaintiff  in  this  suit,  because  he  was 
not  a  party  to  the  proceeding  in  partition,  nor  does  he 
claim  under  any  one  who  was  a  party  to  it,  nor  was  his  lot 
in  any  way  concerned  in,  or  affected  bv  it.  On  the  con- 
trary, he  was  an  entire  stranger  to  it,  and  his  property  wholly 
foreign  to  it.  Therefore,  neither  he  nor  his  lot  could  in 
any  event,  or  in  any  case  be  bound  or  affected  by  the 
decree  in  that  partition.  But  the  cardinal  principle  of 
estoppel  is  that  it  must  be  mutual  and  reciprocal,  and  bind 
alike  both  parties,  or  it  binds  neither.  2  Smith's  Ld.  Ca. 
437,  438,  440.  1  Greenl.  Ev.  sec.  22.  Could  then  the 
defendants  in  this  case  be  bound  bv  it,  if  he  was  not?    The 


McCOMB   ET   AL.   V.   SCHOEN.  271 

partition  so  far  as  all  its  legal  effects,  results,  or  conse- 
quences were  concerned,  was  wholly  a  transaction  between 
the  defendants  and  others,  and  not  between  the  defendants 
and  him;  and  what  privity  or  connection  could  either  he 
or  his  property  have  with  it,  that  could  entail  upon  him 
any  of  the  obligations  which  it  imposes,  or  entitle  him  to 
any  of  the  benefits  which  it  confers  in  an  action  against 
the  defendants  or  any  other  person? 

Patterson,  for  the  defendant  in  error.  The  only  points 
on  which  the  court  below  was  asked  to  charge  the  jury 
were  those  embraced  in  the  first  and  second  errors  as- 
signed in  this  court,  that  the  variance  or  discrepancy 
between  the  record  of  the  partition,  and  the  deed  soon  after 
following  the  decree  in  Chancery  in  that  proceeding,  from 
McDowell  and  wife  to  Henry  S.  McComb,  in  respect  to 
the  line  in  question,  was  not  conclusive  or  material  in  the 
action,  but  if  it  was,  then  the  residue  of  the  lot  as  conveyed 
to  Boulden,  the  testator,  and  which  included  the  locus  in 
quo,  remained  vested  in  the  devisees  as  tenants  in  common 
under  the  will  notwithstanding  the  partition,  and  McDowell 
and  wife  having  by  their  deed  conveyed  to  McComb  all 
their  right  and  title  to  the  premises  under  the  will,  he  and 
his  mother  after  him  under  his  deed  to  her,  became  tenants 
in  common  of  it,  and,  therefore,  no  action  of  trespass 
would  lie  against  her,  or  her  agents  for  the  wrong  and 
injury-  complained  of.  And  yet,  the  deed  from  McDowell 
and  wife  to  H.  S.  McComb  expressly  refers  to  and  states 
the  premises  conveyed  by  it,  to  be  the  same  premises 
which  had  been  allotted  and  assigned  to  them  in  sever- 
alty in  that  partition.  This,  however,  was  a  much  stronger 
case  than  any  the  counsel  had  cited,  which  were  all  cases 
of  private  partition  by  voluntary  consent  and  mutual  deeds 
inter  partes  out  of  court,  whilst  this  was  a  judicial  partition 
by  the  solemn  decree  of  a  high  court  of  original  jurisdiction 
in  the  premises,  and  of  exclusive  jurisdiction  also  in  such 
a  case  when  once  it  is  instituted  in  that  court,  and  the  pro- 
ceedings and  final  decree  of  which  in  such  a  case,  is  made 
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absolutely  conclusive  upon  the  parties  and  all  claiming 
under  them,  by  the  express  terms  of  the  statute  in  such 
case  made  and  provided, — Rev.  Code  289,  sec.  12, — and  in  that, 
and  in  all  other  respects,  as  to  the  share  and  interest  of 
John  McDowell  and  wife,  in  right  of  the  wife,  in  all  the 
real  estate  devised  to  her  and  the  other  devisees  to  be 
equally  divided  between  them  by  the  will  of  Benjamin 
Boulden,  until  duly  appealed  from  pursuant  to  law.  But 
the  contention  on  the  other  side  was  to  the  effect,  that  it 
was  the  province  and  duty  of  the  court  in  such  a  case,  to 
submit  to  the  decision  of  the  jury  the  grave  question 
whether  or  not,  the  Court  of  Chancery  in  its  proceedings 
and  final  decree  in  the  matter  stated,  had  erred,  and  if  so 
to  permit,  and  even  direct,  them  to  rectify  the  error  and 
correct  the  record  in  that  particular,  so  far  as  their  verdict 
could  substantially  do  so ;  or  if  the  court  should  be  of  opin- 
ion that  they  could  not  do  that,  then  to  instruct  the  jury 
that  it  was,  at  least,  competent  for  John  McDowell  and  wife 
and  Henry  S.  McComb  at  any  time  afterward,  to  correct 
it  by  private  consent  and  agreement  between  themselves,  or 
that  they  could,  at  all  events ^  afterward  execute  a  deed  to 
him  for  the  lot  that  would  not  be  bound  or  affected  by  the 
record  of  the  proceedings  and  decree  in  the  Court  of  Chan- 
cery in  that  erroneous  particular,  which  was  of  so  much 
substance  and  importance  in  the  action,  that  the  whole  case 
on  either  side  solely  depended  upon  it. 

But  if  the  matter  of  the  alleged  error  in  the  partition 
could  have  been  properly  inquired  into  or  considered  be- 
fore the  court  below  in  this  suit,  or  could  now  be  before 
the  Court  of  Chancery  itself  for  reconsideration  or  revis- 
ion, it  would  have  to  be  shown  in  order  to  rectify  it,  that 
Benjamin  Boulden,  was  at  the  time  of  his  death  in  the 
actual  possession,  either  by  himself  or  his  tenant,  of  the 
strip  of  ground  in  controversy,  which  could  not  be  done, 
for  he  never  was  in  possession  of  it,  and  that  was  the 
reason  no  doubt,  why  the  survey  was  returned  as  we  find 
it  in  that  court.  Because  no  joint  tenants  or  tenants  in 
common,  but  such  as  are  in  possession  of  the  premises  claim- 
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ed  by  them,  are  entitled  to  partition  in  law.  Rev.  Code  286.  4 
Kent's  Com.  365.  9  Cow.  530.  Benjamin  Boulden  and  those 
claiming  under  him,  never  were  in  possession  of  the  ground 
on  which  the  wall  in  question  was  built,  and,  therefore,  no 
such  point  was  made  in  the  trial  of  the  case  in  the  court 
below.  There  was  some  proof  adduced  in  the  case 
in  regard  to  the  erection  of  a  partition  fence  between 
the  lots,  by  Col.  McComb  in  1856,  and  a  point  was 
made  in  regard  to  mixed  possession  by  both  lot-owners  of 
the  locus  now  in  controversy;  but  the  brick  wall  now  in 
question,  was  built  still  further  over  on  the  plaintiff's  prem- 
ises in  1868.  Benjamin  Boulden  died  in  1832,  the  parti- 
tion was  soon  after  made,  and  McDowell  and  wife  sold  to 
Col.  McComb  in  1833,  and  if  none  of  the  devisees  or  those 
claiming  under  them  were  in,  even,  the  mixed  possession 
with  the  plaintiff,  of  the  precise  ground  where  the  wall 
was  built  in  1868,  since  1833,  the  plaintiff  had  long  before 
its  erection,  acquired  an  indefeasible  title  to  the  ground  on 
which  it  was  built  by  exclusive  and  adverse  possession 
alone. 

As  to  the  second  error  assigned,  he  had  only  to  say  that 
the  partition  and  decree  in  the  Court  of  Chancery  express- 
ly purports  on  the  record  to  be  of  all  the  lands  and  tene- 
ments whereof  Benjamin  Boulden  died  seized  and  pos- 
sessed, and  was,  therefore,  to  be  considered  a  complete 
partition  of  the  whole  of  his  real  estate,  and  as  such,  it  was 
final  and  conclusive  until  appealed  from.  To  hold  that 
any  of  the  devisees,  could  by  correcting  the  alleged  error 
in  it,  claim  under  it  any  more  than  was  assigned  to  him  or 
her  in  severalty  by  it,  would  be  to  impair  the  justice  and 
equality  of  it  among  them.  A  proceeding  in  partition  is 
a  real  action.  Aln.  on  Par.  1  Law  Libr.  20.  It  is  also  a  pro- 
ceeding in  rem,  and  the  sentence  or  decree  of  the  court  in 
such  a  case,  is  definitive,  final  and  conclusive  until  appealed 
from.  11  Serg.  &  Rawle  430.  Such  decrees  are  conclusive, 
however  erroneous,  until  annulled  on  appeal,  and  cannot 
be  impeached  collaterally.  5  Penna.  428.  56  Penna.  160,  209, 
346.    Stean  vs.  Anderson,  4  Harr.  209.    Doe  d.  Short  vs.  Pretty- 
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Inan,  1  Houst.  334.  4  Wash.  654.  2  Smith's  Ld.  Ca.  435. 
The  partition  fixes  the  sole  or  several  possession  of  each  of 
the  parties  in  their  respective  allotments,  and  ascertains 
and  determines  the  limits  and  extent  of  the  possession  of 
each  of  them  in  severalty,  and  the  sentence  or  decree  is  as 
final  and  conclusive  in  these,  as  in  other  respects,  until 
appealed  from.  Aln.  on  Par.  1  Law  Lihr.  123.  A  person 
is  sometimes  precluded  in  law  from  alleging  or  denying  a 
fact  in  consequence  of  his  own  previous  act,  allegation  or 
denial  to  the  contrary,  and  this  preclusion  is  called  an 
estoppel.  It  may  arise  from  matter  of  record,  or  from  the 
deed  of  the  party,  or  from  matter  in  pais.  Thus  any  con- 
fession or  admission  made  in  a  court  of  record,  whether  it 
be  express  or  implied,  will  preclude  the  party  from  after- 
ward contesting  the  same  matter  in  another  suit;  this  is 
an  estoppel  by  matter  of  record;  and  recitals  or  state- 
ments in  a  deed,  constitute  estoppels  by  deed,  and  will 
preclude  the  party  from  afterward  denying  in  any  action 
brought  upon  it  the  fact  so  recited.    Steph.  PI.  197. 

But  it  was  said  on  the  other  side  that  the  intention  of 
the  parties  to  a  deed  must  prevail  in  the  construction  of 
it;  and  admitting  that  to  be  so,  he  would  turn  to  the  deed 
of  McDowell  and  wife  and  see  what  it  was  they  intended 
to  convey  by  it  to  H.  S.  McComb,  and  he  found  that  it 
recites  the  proceedings  in  partition,  and  expressly  refers 
to  it  and  states  that  the  premises  granted  and  conveyed  by 
it,  was  the  aforesaid  described  and  allotted  parcel  of  land 
assigned  to  the  said  McDowell  and  wife  in  the  said  parti- 
tion; and  by  that  rectial  in  the  deed  he  was  estopped  from 
contradicting  or  controverting  it,  or  claiming  any  more 
land  under  it,  than  is  described  and  designated  in  the  par- 
tition. Simmon  vs.  Logan,  1  Harr.  110.  Simmon's  Lessee 
vs.  Hendrickson,  3  Harr.  103.  Inskeep  vs.  Shields,  4  Harr.  345. 
It  had  also  been  contended  on  the  other  side  that  an  estop- 
pel must  be  mutual  and  reciprocal,  and  bind  both  parties, 
or  it  binds  neither;  and,  therefore,  the  principle  could  not 
apply  in  this  case,  because  neither  the  plaintiff,  or  his  prop- 
erty was  a  party  to,   concerned  in,  or  afifccted  or  bound 
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by  the  partition  in  the  Court  of  Chancery.  But  is  there 
not  an  estoppel  by  admission,  by  recital  in,  and  by  accep- 
tance of,  the  very  deed  on  which  the  defendants  had  alone 
based  their  plea  of  libertim  tenemenium  to  the  action,  and  upon 
the  title  of  which  they  had  sought  exclusively  to  justify 
the  act  complained  of?  For  it  was  upon  the  title  and  the 
estate  claimed  to  be  conveyed  by  the  deed  of  McDowell 
and  wife,  to  Henry  S.  McComb,  that  they  had  solely  based 
the  claim  of  Mr^.  McComb  to  the  whole  of  the  lot  in  the 
action,  and  also  their  entire  defence  in  both  aspects  of  it. 
If  then,  they  claim  under  it  alone,  as  against  the  plaintiff 
in  this  suit,  are  they  not  at  the  same  time  as  effectually 
bound,  concluded  and  estopped  by  the  admission  and  re- 
citals contained  in  it  against  them?  There  could  be  but 
one  answer  to  such  a  question,  for  no  party  in  any  action 
between  him  and  another  can  claim  under  a  deed  any 
more  than  it  actually  conveys  to  him,  and  he  is,  of  course, 
bound  at  all  times  and  everywhere,  and  in  every  case  by 
the  express  limitations  and  restrictions  of  it.  He  would 
only  say  in  conclusion  that  when  It  appeared  conclusively 
from  the  whole  record  of  a  case  that  the  proper  judgment 
had  been  entered  in  it,  the  proceeding  would  not  be  re- 
versed on  error,  even,  if  the  court  below  mistook  the  law 
on  some  of  the  propositions  reviewed  during  the  trial;  for 
if  it  appears  by  the  record  that  the  party  was  entitled  to 
recover  the  judgment,  it  will  not  be  reversed  for  an  error 
which  does  not  affect  his  right  to  recover  in  the  action. 
Houghton  vs.  Slack,  10  Ver.  520.  Harntan  vs.  Kelley,  14  Ohio 
502.  Hyman  vs.  Cook,  2  Denio,  201.  6  Blackf.  375.  4 
Ala.  584. 

Gordon,  for  the  plaintiffs  in  error,  replied. 

Wales,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  suggested  by  the  assignment  of  errors 
and  to  be  decided  by  us,  may  be  comprised  in  the  simple 
inquiry,    did    the    Superior    Court    err    in    instructing    the 
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jury  that  in  determining  the  length  of  the  front  line  on 
Shipley  Street,  they  must  be  restricted  by  the  nvimber 
of  feet  specified  in  the  return  and  decree  in  partition? 
The  substance  of  the  charge  to  the  jury  on  this  point,  as 
set  out  in  the  bill  of  exceptions,  is  in  these  words — "For 
the  designation  and  definition  of  the  line  as  to  the  length 
and  extent  of  it  on  the  street  referred  to,  as  fixed  and  as- 
certained by  the  partition  and  decree  in  the  Court  of  Chan- 
cery, was  not  only  material,  but  was  final  and  conclusive 
as  to  that  matter  in  the  present  action,  and  could  not  now 
be  controverted  or  called  in  question  here,  or  in  any  other 
collateral  inquiry  or  proceeding  between  the  parties  to  it, 
or  those  standing  in  the  legal  relation  of  privies  in  estate 
to  them,  provided  they  should  find  the  facts  proved  to 
be  such  as  the  court  had  before  stated  to  them."  This 
was,  in  effect,  the  statement  of  the  law  of  estoppel  by 
record,  leaving  the  jury  to  apply  the  same  to  the  facts 
proved  in  the  case. 

Henry  S.  McComb  and  his  co-defendants  below,  hav- 
ing put  in  the  plea  of  liber um  tenementum  of  Martha 
McComb,  thereby  admitted  Schoen's  possession  of  the 
locus  in  quo,  and  also  the  commission  of  the  acts  com- 
plained of  as  a  trespass,  thus  raising  the  only  question 
whether  the  small  strip  of  land  in  controversy  belonged 
to  the  said  Martha  or  not,  and  making  it  incumbent  on 
them  to  prove  her  title  either  by  deed  or  other  docximen- 
tary  evidence,  or  by  an  actual  adverse  and  exclusive  pos- 
session of  twenty  years;  inasmuch,  as  under  this  issue 
they  undertook  to  show  a  title  in  her,  which  should  do 
away  with  the  presumption  arising  from  the  possession  of 
the  plaintiff  below.  2  Greenleaf  on  Ev.  626.  2  Selwin's 
Nisi  Prius  1337. 

Resting  their  defense  on  the  construction  of  the  title 
papers,  it  became  the  duty  of  the  court  to  inform  the 
jury  what  was  the  legal  effect  of  the  conveyances  and  ju- 
dicial records  which  had  been  submitted  to  them;  and 
this  we  think  was  correctly  done  by  the  learned  judge 
who  delivered  the  charge. 
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There  is  a  patent  discrepancy  between  the  description 
contained  in  the  deed  of  Ferris'  executors  and  that  in 
the  Chancery  record  of  the  Shipley  Street  property. 
Each  gives  the  courses  and  distances  and  the  metes  and 
bounds  of  the  lot.  The  deed  describes  a  line  of  seventy- 
one  feet  and  three  inches  on  the  street,  while  the  record 
calls  for  a  line  of  seventy  feet  and  sixteen  hundredths 
of  a  foot.  There  is  nothing  in  the  record  sent  here,  or 
in  the  title  papers,  to  show  that  as  a  matter  of  fact  one 
description  was  more  accurate  than  the  other.  How  then 
were  the  jury  to  determine  the  true  measurement?  It 
does  not  appear  that  Martha  McComb,  or  those  under 
whom  she  claimed,  had  ever  occupied  or  held  actual  pos- 
session of  the  land  in  dispute,  or  that  Schoen,  the  plain- 
tiff below,  or  his  predecessors,  Hyde  or  Lambom,  had 
encroached  upon  it  without  warrant  or  authority.  It  was 
only,  therefore,  by  the  application  of  the  doctrine  that 
the  judgment  or  decree  of  a  court  of  competent  jurisdic- 
tion is  conclusive  on  the  parties  to  it  and  their  privies, 
that  a  satisfactory  result  could  be  reached.  In  Siean  vs. 
Anderson  4  Harr.  214,  it  was  held  that  the  proceedings 
and  judgment  in  partition  are  final  and  conclusive  be- 
tween the  parties  and  all  claiming  under  them,  as  to  the 
title  to  the  lands  allotted  to  the  several  parties.  An  or- 
der of  the  Orphans'  Court  directing  a  sale  of  land  for  the 
payment  of  debts,  is  conclusive  as  to  every  matter  neces- 
sary to  the  making  of  such  order,  and  such  matter  can- 
not be  inquired  into  collaterally  in  any  other  proceeding. 
Martin's  Lessee  vs.  Roach,  1  Harr.  548.  See  also  1  Houston 
334,  Lessee  of  Short  et  al.  vs.  Prettyman  et  al.  This  rule  can 
rarely,  if  ever,  work  injustice,  for  it  is  laid  down  as  a 
corollary  to  the  principal  of  estoppel  by  record,  that  it  is 
no  hardship  on  any  one  that  he  shall  be  bound  by  that 
which  would  have  bound  those  under  whom  he  claims 
as  to  the  same  subject  matter.  The  reason  and  policy  of 
the  rule  are  also  expressed  in  the  familiar  maxim  "inter- 
est reipublicae  ut  sit  finis  litium. 

The  title  of  McDowell  and  wife  had  its  immediate  ori- 
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gin  in  the  will  of  Boulden  and  the  decree  of  partition. 
The  property  was  conveyed  to  Boulden  by  Ferris'  execu- 
tors whose  deed,  besides  giving  the  line  on  Shipley 
Street  in  feet  and  in  inches,  describes  it  as  ending  at  Lam- 
bom's  line  on  the  North.  Frances  S.  McDowell  was  one 
of  the  four  devisees  named  in  the  will  of  Boulden,  who 
took  his  real  estate  in  undivided  equal  shares  as  tenants 
in  common.  Partition  was  applied  for  in  Chancery  in 
the  usual  manner,  on  the  petition  of  Clark  and  wife,  (the 
latter  being  a  devisee),  the  other  parties  in  interest  were 
duly  summoned  and  were  represented  in  court  by  their 
solicitor.  Commissioners  appointed  by  the  Chancellor  to 
divide  the  real  estate  among  the  parties  entitled  accord- 
ing to  their  respective  shares,  made  a  return  accompanied 
with  a  survey  and  plot,  allotting  to  Frances  S.  McDowell 
and  her  heirs,  in  severalty,  "No.  4,"  being  the  lot  on 
Shipley  Street,  and  described  in  the  return  as  having  a 
front  line  on  that  street  of  a  certain  length  in  feet  and 
the 'fraction  of  a  foot,  and  terminating  at  its  Northern 
extremity  at  the  line  of  Hyde's  land.  This  return  and 
allotment  were  approved  by  the  Chancellor,  and  "or- 
dered and  adjudged  to  be  and  remain  firm  and  stable 
forever."  It  is  evident  from  an  examination  of  the  title 
papers  at  this  point,  that  McDowell  and  wife  took  no 
greater  quantity  of  land  in  severalty,  than  was  allotted  to 
Frances  S.  McDowell.  The  object  and  purpose  of  the 
partition  was  to  divide  the  whole  of  Boulden's  real  estate 
among  the  parties  entitled,  in  equal  proportions,  so  that 
each  devisee  might  hold  a  part  in  severalty.  This  was 
done,  or  at  least  designed  to  be  done.  A  surveyor  was 
employed,  a  survey  of  each  separate  division  and  allot- 
ment was  made,  and  the  courses  and  distances,  metes  and 
bounds  laid  down  on  the  plot  annexed  to  the  return  of 
the  Commissioners.  McDowell  and  wife  in  the  deed  to 
H.  S.  McComb  recite  both  the  conveyance  from  Ferris' 
executors  to  Boulden  with  the  particular  description  of 
the  lot  therein  contained,  and  also  the  proceedings  in 
Chancery    containing    the    description    returned    by    the 
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Commissioners  and  approved  by  the  Chancellor;  and 
their  deed  further  recites,  "whereas  it  is  the  intention  of 
the  said  parties  of  the  first  part  hereto  by  this  indenture 
to  convey  all  their  interest  in  the  said  above  described 
allotted  one-fourth  part  of  the  land  and  premises  afore- 
said, to  the  said  Henry  S.  McComb,  his  heirs  and  as- 
signs;" and  concludes  by  granting  to  the  said  Henry  S. 
McComb  "all  that  the  aforesaid  described  lot  or  parcel 
of  land  situate  in  the  city  of  Wilmington,  with  the  four 
substantial  brick  houses  thereon  erected."  The  title  of 
H.  S.  McComb  depends  on  that  of  his  grantors  and 
their  deed  to  him,  and  he  and  those  claiming  under  him 
are  concluded  from  claiming  title  to  any  more  land  than 
was  allotted  to  Frances  S.  McDowell  by  the  decree  in 
partition  according  to  the  courses  and  distances  therein 
set  out.  The  plaintiffs  in  error  contend  that  the  de- 
scription in  the  deed  from  Ferris'  executors  should  pre- 
vail over  that  of  the  decree.  To  yield  to  such  a  demand 
would  be  to  allow  a  deed  between  individuals  to  control 
or  become  paramount  to  the  judgment  of  a  court  of 
competent  jurisdiction,  and  would  contravene  the  statute 
which  provides — "If  upon  the  return  of  the  commis- 
sioners it  shall  appear  that  partition  of  the  premises  has 
been  made,  as  directed,  and  such  partition  be  approved 
by  the  Chancellor,  he  shall  thereupon  enter  a  final  decree 
that  the  said  partition  shall  remain  firm  and  stable  for- 
ever; and  such  proceedings  and  decree  shall  be  conclu- 
sive upon  the  parties  and  all  claiming  under  them."  R. 
S.  Chap.  86,  Sec.  12.  On  this  point  the  charge  of  the 
judge  was  "that  if  the  jury  were  satisfied  from  the 
evidence  before  them  that  the  said  John  McDowell  and 
wife  were  parties  to  the  said  proceedings  in  the  Court  of 
Chancery  for  the  partition  of  the  lands  devised,"  then 
the  decree  in  that  court  would  be  conclusive  upon  them 
and  their  privies.  The  record  discloses  that  they  were 
parties,  specially  summoned  and  represented  by  their 
solicitor  at  every  stage  of  the  proceedings. 

It  was  maintained  on  the  part  of  the  plaintiffs  in  error 
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that  if  Martha  McComb  had  not  exclusive  title  to  the 
whole  of  the  land  included  in  the  description  of  the 
deed  of  Ferris'  executors  by  reason  of  the  discrepancy 
between  that  description  and  the  decree  in  Chancery, 
then  that  she  was  tenant  in  common  with  the  other  dev- 
isees of  Boulden.  This  position  is  based  on  the  as- 
sumption that  there  was  an  error  m  the  measurement 
made  and  returned  by  the  commissioners,  and  that  the 
description  in  the  deed  of  Ferris'  executors  was  the  ab- 
solutely true  and  correct  one,  thus  leaving  an  excess  or 
surplus  of  land  which  remained  undivided  and  still  be- 
longed to  the  devisees  in  common,  and  that  McDowell 
and  wife  had  conveyed  all  their  right  and  title  in  such 
surplus  to  H.  S.  McComb.  This  objection  is  disposed 
of  by  the  recital  before  mentioned,  in  the  deed  of 
McDowell  and  wife,  to  wit:  that  it  was  the  intention  of 
the  grantors  to  convey  all  their  "interest  in  the  said 
above  described  allotted  one-fourth  part  of  the  lands  and 
premises  aforesaid,"  and  by  the  fact  that  they  actually 
conveyed  the  portion  which  had  been  assigned  to  Frances 
S.  McDowell  in  severalty,  to  H.  S.  McComb  and  nothing 
more.  If  there  was  a  surplus  of  land  belonging  to  the 
Boulden  estate,  not  included  in  the  partition,  it  does  not 
appear  that  any  interest  in  such  surplus  had  been  trans- 
ferred to  H.  S.  McComb.  The  undivided  estate,  if  there 
be  any,  must  still  belong  to  the  devisees  and  is  sub- 
ject to  their  control.  But  it  is  hardly  inferable  from  the 
facts  that  such  is  the  case.  The  Shipley  Street  property 
was  in  one  body,  and  is  so  described,  in  the  petition  on 
which  the  proceedings  in  Chancery  were  instituted. 

The  last  point  assigned  for  error  is  that  the  jury  were 
not  permitted  to  go  beyond  the  number  of  feet  specified  in 
the  Chancery  record,  in  determining  the  length  of  the 
front  line,  notwithstanding  there  were  other  boundaries 
mentioned  in  the  record  from  which  the  jury  might  have 
drawn  a  different  conclusion.  It  is  true,  and  was  not 
denied  in  the  argument,  that  fixed  and  permanent  bound- 
aries where  thev  are  known  and  referred  to  in  a  deed,  or 
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decree,  will  prevail  over  courses  and  distances.  Hunter  vs. 
Lank,  1  Harr.  10.  But  no  visible  monuments  or  objects  are 
named  in  any  of  these  title  papers  or  documents  as  mark- 
ing or  limiting  the  northern  end  of  the  front  line.  All 
the  proof  demonstrates  that  where  the  line  of  McDowell 
ends  on  the  North,  the  line  of  Lambom  and  Hyde  begins. 
In  other  words,  the  Northern  boundary  of  McComb's  lot 
and  the  Southern  boundar^^  of  Hyde's  lot  is  an  identical 
but  invisible  line.  Schoen's  fence  had  to  be  torn  down — 
the  very  act  complained  of  as  a  trespass — to  make  room 
for  the  extension  of  the  line  as  claimed  by  the  defendants 
below:  very  properly,  therefore,  the  jur\^  was  not  left  at 
liberty  to  infer  that  there  might  have  been  a  mistake  in 
the  commissioner's  return.  On  the  contrary  they  were  per- 
mitted to  infer  that  a  line  of  precisely  the  length  men- 
tioned in  the  return  terminated  at  Hyde's  comer.  The 
Superior  Court  could  not  go  outside  of  the  Chancery 
record,  to  reconcile  the  difference  in  measurement.  It  is 
familiar  law  that  a  record  imports  such  absolute  verity 
that  no  person  against  whom  it  is  producible  shall  be  per- 
mitted to  aver  against  it.  In  R.  vs.  Car  Hie,  2  Bar.  &  Adol., 
Lord  Tenterden  said,  "the  authorities  are  clear  that  a 
party  cannot  be  received  to  aver  as  error  in  fact  a  matter 
contrary  to  the  record."  There  are  exceptions  to  this  rule, 
but  none  of  them  cover  the  case  before  us.  The  Court 
below  rightly  instructed  the  jury  to  be  guided  by  the 
description  in  the  Chancers-  record  in  locating  the  Ship- 
ley Street  line;  and  under  all  the  circumstances  it  Was 
the  only  safe  instruction  to  give,  for  if  matters  that 
have  been  once  solemnly  decided,  were  to  be  again  drawn 
into  controversy  there  would  be  no  end  of  litigation  and 
confusion.  The  authorities  cited  and  relied  upon  by  the 
counsel  for  the  plaintiffs  in  error,  do  not  conflict  with  the 
foregoing  views.  In  Bell  v.  Woodward,  46  N.  H.  315,  the 
Court  allowed  the  introduction  of  extrinsic  evidence  to 
remove  a  latent  ambiguity  and  to  explain  what  lands  were 
intended  to  be  included  in  a  deed  by  the  parties  to  it. 
The  case  of  Park  v.  Pratt,  38  Ver.  545,  arose  out  of  a  dis- 
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pute  concerning  a  boundary  line,  and  it  was  there  decided 
that  where  there  are  two  descriptions  of  the  same  line, 
one  running  by  the  compass,  and  the  other  with  A's  line, 
and  parallel  with  the  highway,  the  former  shall  be  con- 
sidered as  a  false  description,  and  the  latter  as  the  true 
line.  In  neither  of  these  cases  had  there  been  a  previous 
adjudication  of  the  rights  of  the  parties,  or  of  those  under 
whom  they  claimed,  and  the  Court  was  not  called  upon, 
in  a  collateral  proceeding  to  consider  the  effect  of  a  judg- 
ment or  decree  of  another  Court  of  competent  jurisdic- 
tion in  relation  to  the  same  subject  matter. 

Judgment  affirmed. 


SUPERIOR  COURT. 

FALL  SESSION. 
1871 


MiLLAWAY     &  Cloud  v.  William  Wilds. 

If  the  record  of  a  Justice  of  the  Peace  states  that  a  case  was  adjourned  to 
a  certain  hour  on  a  certain  day,  and  on  that  day  the  defendants  not  ap- 
pearing judgment  was  given  by  default  against  them,  the  court  will  not 
presume  it  was  rendered  before  the  hour  appointed  on  that  day. 

Certiorari.  By  the  record  it  appeared  that  the  de- 
fendants below  had  been  duly  summoned  to  appear  on  the 
4th  of  April,  1871,  and  on  that  day  the  case  was  "contin- 
ued until  the  11th  inst.  at  2  o'clock,  P.  M.  And  now, 
to  wit,  this  11th  day  of  April,  A.  D.,  1871,  the  said  John 
Millaway  and  William  A.  Cloud,  the  defendants,  having 
failed  to  appear,  and  after  hearing  the  allegations  and 
proofs  of  the  said  William  Wilds,  the  plaintiff,  judgment 
is  hereby  given  against  the  said  defendants  by  default  in 
favor  of  the  said  plaintiff,  for  the  stim  of  twenty-nine  dol- 
lars and  twelve  cents,  debt,  and  one  dollar  and  fifty  cents 
costs  of  suit;  the  return  of  the  summons  being  first  veri- 
fied as  required  by  law." 

The  exception  was  that  it  should  appear  by  the  record 
that  the  judgment  was  entered  at  2  o'clock  on  the  day  on 
which  it  was  entered,  or  at  all  events,  that  it  was  not  en- 
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tered  until  after  2  o'clock  on  that  day,  for  non  constat  that 
it  was  not  entered  before  that  hour  on  the  day  men- 
tioned, in  which  case  it  would  have  been  contrary  to  the 
adjournment  and  clearly  erroneous. 

By  the  Court.  The  language  of  the  record  imports 
that  it  was  rendered  at  2  o'clock  P.  M.,  on  that  day,  and 
the  Court  cannot  presume  that  it  was  rendered  prior  to 
that  hour  on  that  day.  We  must,  therefore,  affirm  the 
judgment. 


John  Gilpin  v.  Benjamin  Marley. 

Whenever  a  promissory  note  signed  on  the  back  of  it  by  an  entire  stranger 
on  the  face  of  it,  is  in  the  hands  of  the  payee  in  the  body  of  it,  it  is  to 
be  presumed  that  it  was  so  signed  by  him  at  the  time  of  the  making  of 
it,  and  that  he  is  a  joint  maker,  and  not  an  indorser  of  it.  And  in  a 
suit  upon  it  by  such  payee  against  him  as  a  joint  maker  of  it,  another 
joint  maker  will  not  be  a  competent  witness  for  him. 

A  member  of  the  bar  in  another  State  who  had  been  counsel  there  of  a 
party  to  a  suit  in  this  State,  will  not  be  a  competent  witness  in  the  case. 

Assumpsit  on  a  promissory  note  dated  March  20th,  1869, 
for  $600,  at  six  months,  made  to  the  order  of  the  plaintiff 
by  Richard  M.  W.  Marley,  with  the  names  of  the  defend- 
ant and  another  written  by  them  across  the  back  of  it. 

The  note  was  admitted  and  read  in  evidence,  when  the 
counsel  for  the  plaintiff  rested  his  case. 

J.  W.  Rodney,  for  the  defendant,  submitted  a  motion 
for  a  nonsuit  because  there  had  not  been  sufficient  evi- 
dence produced  to  bring  the  plaintiff's  case  as  it  then 
stood,  within  the  principle  and  precedent  established  in 
the  case  of  Massey  v.  Turner,  2  Houst.  79.  That  case  came 
before  the  Court  of  Errors  and  Appeals  on  a  special  ver- 
dict taken  in  the  court  below,  and  questions  of  law  there- 
on   reserved,    and    in    which    all    the    facts    attending   the 
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making  and  signing  of  the  note  by  the  maker  and  the 
defendant  in  the  action,  and  particularly,  that  it  was  so 
made  and  signed  for  the  immediate  convenience  and  ac- 
commodation of  the  latter,  and  that  he  actually  received 
all  the  money  on  it  from  the  payee  and  holder  of  it  when 
it  was  negotiated;  and  which  facts  and  circumstances 
clearly  showed  that  he  was  in  fact  substantially  a  joint 
maker  of  it  from  the  beginning  according  to  the  under- 
standing and  agreement  of  all  the  parties  to  it.  But 
nothing  of  that  kind  had  been  proved  or  appeared  in  the 
present  case  to  indicate  that  the  defendant  in  this  action 
was  a  joint  maker,  or  a  principal  in  the  note  in  question; 
and  if  he  was  not,  then  he  was  but  an  indorser,  as  the 
other  parties  to  it  evidently  supposed  and  understood  he 
was  when  it  was  made  and  delivered  to  the  plaintiff,  and 
if  so,  then  due  notice  of  its  dishonor  by  the  maker  at  ma- 
turity should  have  been  served  upon  him  to  render  him 
liable  as  an  indorser  of  it. 

Spruance,  for  the  plaintiff.  The  evidence  was  sufficient 
prima  facie  to  entitle  the  plaintiff  to  recover  in  the  action 
in  the  absence  of  any  further  proof  whatever  in  regard  to 
the  note,  or  the  facts  and  circumstances  attending  the 
making  or  negotiation  of  it,  because  whenever  such  a  note 
was  in  the  hands  of  the  payee  in  the  body  of  it,  it  was  to 
be  presumed  that  such  a  signing  on  the  baok  by  an  entire 
stranger  on  the  face  of  it,  was  done  at  the  time  of  the 
making  and  execution  of  it,  and  that  presumption  would 
prevail  unless  rebutted  by  sufficient  proof  to  the  contrary. 
Such  were  the  decisions  in  such  cases  in  the  States  whose 
rulings  we  have  followed  in  the  case  of  Massey  vs.  Turner 
referred  to  on  the  othe  other  side.  2  Pars,  on  Bills  and  Notes 
124.  Wright  vs.  Moore,  9  Gray  337.  Essex  Co.  vs.  Edmons, 
13  Gray  273.  6  Gill  181.  13  Met.  265.  30  Maine  310. 
38  Maine  35.     25  Conn.  578.     17  ///.  479.     3  Scam.  437. 

By  the  Court.  We  concur  in  the  principle  announced 
in  the  authorities  just  cited,  and  must,  therefore,  overrule 
the  motion  for  a  nonsuit. 
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Richard  M.  W.  Marie y  was  then  called  as  a  witness  for 
the  defendant. 

Spruance,  objected  to  his  competency  as  a  witness  for 
the  defendant,  because  he  was  a  joint  maker  with  him  of 
the  note.  Slegg  vs.  Phillips,  31  E.  C.  L.  R.  374.  Sim- 
mons vs.  Smith,  2\  E.  C.  L.  R.  697.  Hall  vs.  Cecil,  19  E.  C. 
L.  R.S9.    2  Pars,  on  Bills  and  Notes,  465. 

Rodney.  The  policy  of  the  law  favors  the  admission, 
not  the  exclusion  of  witnesses.  But  in  the  case  of  a  ne- 
gotiable Instrument  to  render  a  joint  maker  incompetent 
as  a  witness  for  another  maker  of  it  in  an  action  against 
him  on  the  note,  it  must  appear  that  the  note  was  not  only 
negotiable,  but  that  it  had  been  negotiated,  which  was 
not  the  case  in  this  instance.  Smith's  Ld.  Cases,  44  Law 
Lib.  44. 

By  the  Court.  In  the  case  of  Massey  vs.  Turner  in  the 
court  below  Deakyne,  the  joint  maker,  was  called  and  ex- 
amined as  a  witness  for  the  defendant  without  objection, 
but  now  the  objection  is  made  on  that  ground  in  this  case, 
we  must  exclude  the  witness  called  as  incompetent  to  testify 
for  the  defendant,  because  of  his  liability  as  a  joint  maker 
of  the  note  to  the  defendant  for  contribution  in  the  event 
of  the  plaintiff's  recovering  a  judgment  against  him  in 
this  action,  and  which  judgment  would  be  evidence 
against  him  in  an  action  by  the  defendant  for  contribution. 

William  J.  Jones  Esquire,  was  then  called  as  a  witness 
for  the  defendant  and  was  sworn,  but  in  reply  to  inquiries 
by  the  counsel  for  the  plaintifiE,  stated  that  he  was  a  mem- 
ber of  the  bar  in  Maryland,  and  had  been  the  general 
counsel  of  the  plaintiff  in  all  his  professional  business  since 
the  death  of  his  father ;  and  that  he  had  no  knowledge  or  in- 
formation in  regard  to  the  note  in  question,  except  such  as 
had  been  communicated  to  him  as  his  professional  counsel, 
and  which  related  solely  to  the  consideration  and  negotia- 
tion of  it. 
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Spruance,  objected  to  his  competency  as  a  witness  in 
the  case  for  either  party  on  that  ground. 

The  Court  excluded  him,  and  the  plaintiff  had  a  verdict. 


Tatnall  &  Richardson  v.  Kiamensi  Woolen  Company 
and  William  Dean. 

In  an  action  of  trespass  quare  clausem  fregit  where  the  only  plea  is  a  jus- 
tification of  it,  and  any  evidence  is  introduced  by  the  defendant  to  sup- 
port it,  he  will  be  entitled  to  the  opening  and  conclusion  to  the  jury. 

Trespass  quare  clausem  fregit,  and  plea  of  justification, 
all  other  pleas  having  been  withdrawn.  The  action  was 
for  a  trespass  for  wrongfully  entering  upon  an  artificial 
dam  of  the  plaintiff,  erected  across  Red  Clay  Creek  in 
New  Castle  County,  and  removing  from  it  certain  logs 
with  which  it  was  in  part  constructed.  The  defendants 
were  the  owners  of  a  mill  seat  and  woolen  factory  on  the 
same  stream  next  above  the  dam  of  the  plaintiffs,  who 
were  the  tenants  and  occupants  of  a  mill  and  a  mill  seat 
of  which  their  dam  was  part  and  parcel,  and  the  plea  of 
justification  was  that  they  had  increased  the  height  of 
their  dam  above  its  former  and  rightful  elevation  by  fix- 
ing additional  logs  upon  it,  and  thereby  raising  and 
backing  the  water  above  it  up  to  the  factory  of  the  de- 
fendants, so  as  to  materially  impede  and  obstruct  the 
running  of  it,  wherefore  they  had  peaceably  entered 
upon  the  dam  of  the  plaintiffs,  as  they  had  a  right  to  do 
in  such  case,  and  removed  the  additional  logs  from  it. 
They  were  both  old-established  mill  seats  with  their  re- 
spective dams,  and  had  been  for  much  more  than  twenty 
years  prior  to  the  increase  in  the  height  of  that  of  the 
plaintiffs'  complained  of  by  the  defendants. 

Gray,    for    the    defendants,     after    the    testimony    had 
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been  closed  on  both  sides,  submitted  to  the  court  the 
question  which  of  the  parties  was  entitled  to  the  opening 
and  conclusion  before  the  jury,  and  that  under  the  plea 
of  justification  which  was  the  only  plea  remaining  on  the 
record,  and  which  was  affirmative  in  its  character,  the 
onus  of  establishing  it  to  the  satisfaction  of  the  jury, 
was  on  the  defendants  and  they  were,  therefore,  entitled 
to  the  opening  and  conclusion.  3  Phil.  Ev.  514.  1 
Greenl.  Ev.  Sees.  74,  75.     1  Ch.  PL  438. 

Gordon,  {Harrington  with  him),  for  the  plaintiffs.  It 
was  a  question  addressed  entirely  to  the  discretion  of 
the  court,  but  the  onus  rested  on  the  plaintiffs  to  show 
that  they  had  done  no  more  than  they  had  a  right  to  do, 
if  they  had  increased  the  height  of  the  dam,  which,  to 
say  the  least,  was  ciuestionable  under  the  proof,  and  that 
they  were  entitled  to  recover  damages  for  the  trespass 
committed  and  justified  by  the  defendants.  Bonwill  vs. 
Dickson.     1  Harr.  105. 

The  Court.  {Gilpin,  C.  J.,  absent).  The  defendants 
having  withdrawn  before  the  trial  commenced  all  their 
pleas,  but  that  of  justification  of  the  alleged  trespass, 
and  having  with  the  assent  of  the  other  side,  proceeded 
in  the  first  place  to  call  and  examine  their  witnesses  in 
support  of  the  plea,  and  the  plaintiffs  having  reserved 
their  witnesses  and  afterward  called  and  examined  them 
in  reply,  the  present  is  distinguishable  from  the  case  of 
Bonwill  vs.  Dickson,  1  Harr.  105.  In  that  case  the  defen- 
dant offered  no  evidence  to  support  his  plea  of  justifica- 
tion. And  it  was,  besides,  a  bad  plea,  although  l"rav- 
ersed,  being  a  plea  of  justification  simply  in  a  civil  ac- 
tion for  an  assault  and  battery,  and  offering  no  proof  in 
support  of  it,  but  only  in  mitigation  of  the  damages;  he 
thereby  virtually  admitted  the  trespass,  and  assumed  the 
burden  of  no  issue  joined  in  the  pleading.  The  general 
rule  in  such  cases  as  this  is  thus  stated.  In  an  action  of 
trespass  with  the  general  issue  and  pleas  of  justification 
the  plaintiff  is  at  liberty,  if  he  thinks  fit,  to  reserve  his 
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evidence  in  answer  to  the  defendants'  case,  until  the  de- 
fendants' case  is  closed;  or  he  may  in  the  first  instance, 
call  any  evidence  to  repel  the  defendants'  justification. 
If  he  adopts  the  latter  course,  he  must  go  through  all 
the  evidence  he  proposes  to  give,  and  he  will  not  be  per- 
mitted to  give  further  evidence  in  reply.  Where  the 
general  issue  is  npt  pleaded  to  an  action  of  trespass,  and 
issue  is  taken  on  the  defendants'  plea  of  justification,  the 
defendants'  counsel  has  a  right  to  begin,  as  he  will  have 
to  maintain  the  affirmative  of  the  issue;  and  this,  not- 
withstanding the  onus  of  proving  damages  is  on  the 
plaintiff.  3  Phil,  on  Ev.  431.  1  Ry.  &  Moo.  292.  Hodges 
vs.  Holder,  3  Camp.  366.  Jackson  vs.  Hesketh,  2  Stark.  518. 
Cotton  vs.  James,  Moore  &  Walk.  273.  The  defendants, 
have,  therefore,  the  right  to  open  and  conclude. 

Gray,  (T.  F.  Bayard  with  him),  for  the  defendants. 
The  law  was  well  settled  as  to  private  nuisances  or  ob- 
structions, and  the  right  of  one  person  to  enter  on  the  lands 
of  another  peaceably  and  abate  or  remove  them.  3 
Black.  Com.  S.  Ang.  onWater  Courses,  \36.  Roberts  vs.  Rose. 
Law  Rep.  1  Ex.  82.  11  M.  &  W.  176.  Boston  vs.  Dulaney, 
2  Harr.  489. 

The  case  was  afterward  submitted  to  the  jury  without 
any  charge  from  the  court,  and  the  defendants  had  a 
verdict. 


William  H.  England  i'.  Enoch  Moore. 

A  contract  to  exchange  a  one  thousand  dollar  State  bond  for  a  promissory 
note  for  one  thousand  dollars  at  three  months,  to  be  indorsed  by  a  cer- 
tain party  mentioned,  the  bond  to  be  sold  the  same  day  by  the  maker  of 
the  note,  at  ninety  three  per  cent,  in  the  market,  will  not  be  usurious, 
unless  the  transaction  appears  to  have  been  designed  by  the*  parties  tO' 
conceal  and  disguise  a  loan  of  money  at  a  usurious  rate  of  interest. 

Assumpsit  on  a  promissory  note  for  $1000  made  on  the 
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14th  day  of  February,  1871,  payable  in  three  months,  at 
the  Bank  of  Delaware  by  Woolston  &  Co.  to  the  order  of 
the  defendant  and  indorsed  by  him. 

The  evidence  was  that  the  plaintiff  said  to  Woolston  that 
he  had  a  one  thousand  dollar  State  bond  of  this  State,  which 
he  would  exchange  for  a  promissory  note  of  Woolston  & 
Co.  for  one  thousand  dollars  at  three  months,  indorsed  by 
Enoch  Moore,  and  a  note  for  that  anount  at  three  months 
was  drawn  by  Woolston  &  Co.  to  the  order  of  Moore  who 
indorsed  it,  which  Woolston  took  to  the  plaintifif  and 
received  from  him  a  one  thousand  dollar  State  bond  in 
exchange  for  it,  and  which  he  sold  the  same  day  for  $930 
or  at  ninety  three  per  cent.,  the  current  rate  at  which  they 
were  then  selling  in  Wilmington.  Woolston,  the  witness, 
further  stated  on  his  direct  examination  that  he  purchased 
the  bond,  but  it  was  a  loan  by  the  plaintiff  of  the  amount 
of  the  note  to  him,  but  on  his  cross  examination  he  stated 
that  he  said  nothing  to  him  about  borrowing  money  from 
him,  or  the  bond  either,  and  the  plaintiff  said  nothing  to 
him  about  lending  him  money  or  the  bond.  It  had  about 
four  months'  accrued  interest  on  it  at  that  time  and 
was  so  sold;  the  note  was  w-thout  interest  to  maturity. 
In  conclusion  he  stated  that  it  was  understood  between  the 
plaintiff  and  him  that  it  was  a  loan  of  money,  and  not  a 
purchase  by  him  of  the  bond.  When  the  note  matured  it 
was  renewed  and  the  present  note  was  given. 

McCaulley,  for  the  plaintiff.  The  sole  defence  would  be 
usury,  but  the  transaction  on  its  face  was  lawful.  To 
make  it  usurious  it  should  appear  to  the  satisfaction  of 
the  jury  that  there  was  a  loan,  for  such  was  the  language 
of  the  statute,  and  a  contract  of  buying  and  selling  could 
not  be  such.  To  make  a  contract  usurious,  there  must  be 
a  loan  of  money,  goods,  wares,  or  merchandise,  or  some 
commodity  or  article  to  be  repaid  or  returned  to  the  lender 
with  a  higher  rate  of  interest  than  the  statute  allows.  It  is 
an  essential  requisite  in  such  a  case  that  the  thing  lent  is  by 
the  terms  of  the  contract  to  be  returned.     Otherv\-ise,  it 


ENGLAND   v.   MOORE.  291 


could  not  in  the  nature  of  things  constitute  a  loan.  To 
make  the  illegal  interest  uncertain  or  precarious,  if  the  sum 
or  article  loaned  is  to  be  certainly  repaid  or  restored  to 
the  lender,  will  not  take  the  contract  out  of  the  operation 
or  prohibition  of  the  statute;  nor  will  any  shift  or  contriv- 
ance whatever  have  that  effect.  And  if  it  be  a  purchase, 
but  not  a  loan  of  the  thing  contracted  for,  no  inequality  of 
price  merely  as  such,  will  make  the  contract  usurious, 
because  the  price  will  not  be  material,  if  it  be  a  purchase, 
and  not  a  loan.  3  Wils.  395,  396.  In  the  celebrated  case  of 
the  Earl  of  Chesterfield  vs.  Jansen,  1  Wils.  295,  which  has 
been  said  to  contain  all  the  law  to  be  found  even,  in  later 
decisions  on  the  subject,  it  was  held  and  ruled  that  courts 
regard  the  substance,  and  not  the  mere  words  of  contracts; 
and  that  a  man  may  purchase  an  annuity  as  low  as  possi- 
ble, but  if  the  treaty  be  about  borrowing  and  lending,  and 
the  annuity  is  only  colorable,  the  contract  may  be  usurious 
however  disguised.  But  unless  the  circumstances  are 
strongly  suspicious,  a  usurious  contract  is  not  to  be  pre- 
svimed.    Com.  on  Usury  100.    2  Camp.  554.    1  Esp.  Rep.  176. 

Harrington,  for  the  defendant.  It  had  been  clearly 
proved  and  was  not  denied,  that  the  note  was  purely  an 
accommodation  note  indorsed  by  the  defendant  without 
any  consideration  whatever,  other  than  of  kindness  and 
from  a  disposition  to  oblige  and  accommodate  the  makers 
of  it,  for  whose  convenience  and  benefit  exclusively  it  was 
made  and  delivered  to  the  plaintiff,  and  who  received 
from  him  the  State  bond  for  it,  and  sold  and  realized  the 
money  on  it  the  same  day  to  the  amount  of  $930.  And 
that  it  was  well  known  to  the  plaintiff  that  it  was  such  an 
accommodation  note  for  the  sole  benefit  of  the  makers  of 
it,  when  he  received  it.  Nor  could  any  one  doubt  that  it 
was  equally  well  known  to  him  at  the  time,  that  it  was  the 
intention  of  Woolston  to  sell  it  immediately  and  realize 
the  money  upon  it  at  the  rate  of  discount  then  prevailing 
in  the  market,  and  that  it  was  in  effect,  according  to  the 
mutual    understanding    and    design    of    the    plaintiff    and 
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Woolston,  but  a  loan  of  that  amount  of  money  by  the 
former  to  the  latter,  on  the  security  of  the  note  and  the 
indorsement  of  the  defendant,  and  that  it  was  merely  an 
artifice  and  contrivance  to  cover  a  contract  for  a  loan  of 
that  amount  of  money  at  a  usurious  rate  of  interest;  and 
asked  the  court  to  instruct  the  jury  that  if  such  were  the 
facts  of  the  case,  the  contract  for  the  sale  or  exchange  of 
the  bond  was  usurious  and  void  under  the  statute,  and 
the  plaintiff  could  not  recover  upon  it. 

McCaidley,  replied. 

The  Court,  Gilpin,  C.  /.,  charged  the  jury.  In  accord- 
ance with  the  evidence  which  was  not  disputed,  that  it  was 
an  accommodation  note  for  the  benefit  alone  of  the  makers 
of  it,  as  was  known  to  the  plaintiff  at  the  time  when  he 
received  it  from  Woolston,  and  that  if  the  transaction  was 
devised  and  resorted  to  by  them  for  the  purpose  of  evad- 
ing the  statute  and  concealing  and  disguising  a  loan  of 
money,  to  be  repaid  at  what  would  practically  amount  to  a 
higher  rate  of  interest  than  six  per  cent,  on  the  sum 
received  by  Woolston  on  the  sale  of  the  bond,  it  would  be 
a  contract  for  the  loan  of  money  at  a  usurious  rate  of 
interest,  and  would  be  void  under  the  statute,  and  the 
plaintiff  could  not  recover  upon  it.  But  if,  on  the  contrary, 
they  should  be  satisfied  from  the  evidence  that  it  was  a 
bona  fide  sale  of  the  State  bond  referred  to,  by  the  plain- 
tiff to  Woolston,  although  he  knew  that  the  latter  intend- 
ed to  sell  it  immediately  at  whatever  price  or  rate  of  dis- 
count he  could  obtain  for  it,  and  not  a  loan  in  fact  under 
the  cover  and  disguise  of  such  a  pretended  sale  of  it 
merely,  it  would  not  be  a  loan  of  money,  and  the  action 
would  lie  and  the  plaintiff  would  be  entitled  to  recover 
the  amount  of  the  note  with  interest. 

The  plaintiff  had  a  verdict. 
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Frederick  Eagle,  defendant  below,  appellant,  v.  Wil- 
liam Smith,  plaintiff  below,  respondent. 

In  an  action  for  a  reward  offered  for  the  return  of  lost  goods,  by  a  party 
who  has  performed  the  prescribed  condition  of  it,  by  finding  and 
returning  them  to  the  owner,  he  will  be  entitled  to  recover  it  although 
he  did  not  know  at  the  time  he  returned  them,  that  any  reward  had 
been  offered  for  them. 

Pronarr  in  assumpsit  on  appeal  from  a  justice  of 
the  peace.  It  was  for  a  rew^ard  of  fifty  dollars  offered  by 
the  defendant  below  for  the  recovery  of  a  horse,  wagon, 
harness  and  buffalo  robe  lost  by  him,  and  believed  to  have 
been  stolen  from  his  stable  and  premises,  at  a  late  hour  of 
the  night  of  the  6th  of  January  1871.  Between  12  and  1 
o'clock  the  following  morning  they  w^ere  found  in  the 
public  road  near  the  residence  of  the  plaintiff  by  a  son  of 
his,  the  horse  appearing  to  have  been  driven  very  hard, 
who  took  them  into  his  father's  premises,  unhitched 
him  from  the  carriage  and  after  currying  him  well, 
put  him  in  the  stable  and  fed  him.  But  neither  he 
nor  his  father  knew  the  horse  or  carriage,  or  to  whom 
they  belonged.  During  the  morning  the  defendant  below 
prepared  a  written  advertisement  of  the  loss,  offering 
the  above  reward  to  any  one  who  would  restore  the  prop- 
erty to  him,  or  give  any  information  of  where  they  could 
be  found,  and  took  it  to  the  office  of  the  Delaware  Repub- 
lican for  publication,  but  as  it  was  too  late  to  be  inserted 
in  the  paper  of  that  day,  it  was  left  for  publication  in  the 
next  paper  on  the  9th  inst.  About  seven  o'clock  in  the 
afternoon  of  the  7th  inst.  the  plaintiff  having  learnt  to  whom 
the  property  belonged,  and  that  he  was  then  in  New  Cas- 
tle making  inquiries  concerning  it,  drove  the  horse  and 
carriage  into  town  and  delivered  them  to  him,  and  when 
asked  by  the  latter  what  he  should  pay  him  for  his  trouble, 
replied  that  he  asked  nothing  for  his  trouble  or  attentions 
in  the  matter,  but  he  might,  if  he  felt  so  inclined,  make 
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his  SOB  a  present,  as  he  had  found  them  and  had  taken  all 
the  care  and  trouble  of  attending  to  them.  The  adver- 
tisement appeared  in  the  paper  on  the  9th  inst.,  which 
was  the  first  knowledge  the  plaintiff  or  his  son  had  that 
the  defendant  had  designed  to  offer  any  reward  for  the  re- 
covery of  the  property. 

Gray,  for  the  defendant  below.  The  property  was  found 
on  the  night  of  the  6th,  or  the  morning  of  the  7  th  of 
January  last,  and  was  returned  by  the  plaintiff  to  the  de- 
fendant, the  owner,  during  the  afternoon  of  that  day,  and 
two  days  before  the  reward  was  published,  and  before  the 
plaintiff  had  any  knowledge  of  it,  or  that  the  defendant 
ever  intended  to  offer  any.  Of  course,  the  reward  after- 
ward offered  and  published  could  have  furnished  no 
motive  or  inducement  for  the  plaintiff,  or  his  son  to  take 
care  of  it  and  return  it  to  the  defendant,  and  there  could, 
under  such  circumstances,  be  no  contract,  either  express 
or  implied,  to  pay  the  reward,  or  any  other  amount  to  the 
plaintiff  for  it.  And  that  was  only  strengthened  and  con- 
firmed by  the  admission  and  declaration  of  the  plaintiff 
when  he  returned  the  property,  and  was  asked  by  the  de- 
fendant what  he  should  pay  him  for  his  trouble,  that  he 
asked  and  expected  nothing  for  it,  but  that  he  might 
make  his  son  some  small  present  for  it,  if  he  saw  proper 
to  do  so.  All  of  which  absolutely  negatived  any  idea  of 
any  contract,  or  any  legal  liability  on  the  part  of  the  de- 
fendant to  pay  him  the  reward,  or  any  thing  else  for  it. 
Simpson  vs.  Warren,  5  Harr.  371. 

J.  W.  Rodney,  for  the  plaintiff  below.  The  property  was 
not  returned  until  late  in  the  evening  of  the  7th  of  Jan- 
uary, and  the  advertisement  was  put  in  the  hands  of  the 
printers  for  publication  about  noon  the  same  day.  But  it 
was  not  necessary  that  the  plaintiff  should  have  seen,  or 
even  known  of,  the  reward  offered  before  he  returned 
the  property,  to  entitle  him  to  recover  in  the  action, 
because  it  was  immaterial  whether  he  was  induced  bv  it  or 
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not,  to  return  it.  The  advertisement  and  reward  had  before 
that  time  been  determined  upon  by  the  defendant,  and 
had  gone  forth,  and  was  then  in  the  hands  of  the  printers 
of  the  newspaper,  and  its  pubUcation  was  only  delayed  by 
their  necessities  and  not  by  him;  and  in  that  form  even, 
it  contained  a  general  promise  to  give  fifty  dollars  to  any 
one  who  would  return  the  lost  property,  or  give  any  infor- 
mation by  which  it  could  be  recovered.  And  it  was  not 
necessary  that  any  one  who  did  that,  should  have  been 
prompced  or  induced  by  the  reward  to  do  it,  to  entitle  him 
to  recover  It;  and  it  was  so  held  by  all  the  Judges  in  the 
case  of  Williams  v.  Carwardine,  24  E.  C .  L.  R.  126. 

Gray,  replied. 

The  Court,  Houston,  J.,  charged  the  jury.  According  to 
the  ruling  and  the  view  taken  of  the  matter  by  the  Judges 
in  the  case  cited  from  24  E.  C.  L.  R.,  such  an  offer  is  not 
to  be  regarded  so  much  as  a  matter  of  definite  or  special 
agreement  or  contract  concluded  between  two  parties,  but 
as  a  general  promise  made  to  no  one  in  particular,  but  to 
any  one,  on  a  precedent  condition  to  be  performed  by  the 
partv  claiming  the  reward,  and  that  simply  was  to  return 
the  lost  property,  or  give  information  that  wotdd  enable 
the  defendant  to  recover  it.  And  taking  this  view  of  it, 
we  concur  in  the  opinion  entertained  by  the  court  in  that 
case,  (for  it  clearly  appeared  in  that  case  that  the  party 
claiming  the  reward  was  not  induced  by  it  to  give  the 
information  for  which  it  was  offered)  that  it  was  not 
necessary  -that  the  plaintiff  in  this  case  should  have 
been  prompted  or  induced  by  the  reward  at  all,  to  do 
what  he  did  to  entitle  him  to  recover  it,  if  he  performed 
either  of  the  alternative  conditions  prescribed  in  it. 
And  if  it  was  not  necessary  that  he  shoiild  have  been 
induced  in  consideration  of  it  to  do  what  he  did,  on  a  parity 
of  reasoning  we  cannot  perceive  that  there  was  any  more 
necessity  that  he  should  have  even  known  that  it  had  been 
offered  before  he  did  it.     It  has  never  been  required  in 
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such  cases  for  the  claimant  to  show  that  he  performed  the 
service  in  consideration  of  the  reward  offered,  and  we  are 
not  required  to  presume  in  any  such  case,  that  the  claim- 
ant had  previously  seen  the  reward  advertised  and  had 
assented  to  the  terms  proposed  in  it,  before  performing 
the  services  invited  and  requested  of  any  and  every  one  able 
to  render  it,  in  order  to  constitute  a  specific  contract  by 
implication  between  the  partictdar  parties  to  the  suit  for 
that  purpose.  On  the  contrary,  until  the  prescribed 
condition  of  the  reward  is  performed,  it  is  but  the 
general  promise  of  one  party  alone,  and  the  sum 
offered  is  but  a  boon,  gratuity  or  bounty  generally  offered 
in  a  spirit  of  liberality,  and  not  as  a  mere  price,  or  a  just 
equivalent  simply  for  the  favor  or  service  requested,  to  be 
agreed  and  assented  to  by  the  person  afterward  performing 
it,  but  when  performed  by  him,  as  justly  and  legally  enti- 
tling him  to  a  fulfilment  of  the  promise,  without  any  re- 
gard whatever  to  the  motive  or  inducement  which 
prompted  him  to  perform  it. 

The  fact  proved  that  the  plaintiff  when  asked  by  the 
defendant  on  the  return  of  the  property,  what  he  asked 
for  his  trouble  and,  attention  on  the  occasion,  replied  that 
he  asked  nothing,  we  think  is  sufficiently  met  and  ac- 
counted for  by  the  simultaneous  fact  also  proved  that  the 
defendant  said  nothing  to  him  about  what  he  had  con- 
cluded before  that  in  his  own  mi  ad  to  ofTer  for  the  recov- 
ery of  it,  and  did  not  inform  him  that  he  had  already 
issued  an  advertisement  of  a  reward  of  fifty  dollars  for  the 
return  of  it,  for  publication.  ?Iad  the  plaint ifiE  been 
informed  of  that  fact,  it  was  but  reasonable  to  presume 
from  what  has  since  occurred,  that  his  reply  on  that  occasion 
would  have  been  quite  different.  We,  therefore,  consider 
under  all  the  facts  proved,  and  about  which  there  is  no 
dispute,  that  the  plaintiff  is  entitled  to  recover,  and  the 
verdict  of  the  jurv  should  be  in  his  favor. 
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Joseph  P.  Karr  v.  Robert  R.  Porter. 

If  three  parties  enter  into  a  verbal  agreement  between  themselves,  the 
first  being  indebted  to  the  second  and  the  second  to  the  third,  that  the 
first  shall  pay  the  debt  of  the  second  to  the  third  party,  and  that  the 
second  shall  be  discharged  from  any  further  liability  for  his  debt  to  him, 
it  will  not  be  an  agreement  to  answer  for  the  debt  of  another  within  the 
meaning  of  the  statute  of  frauds. 

Assumpsit  for  money  had  and  received  with  the  usual 
pleas.  A  builder  by  the  name  of  Samuel  Forest  had  con- 
tracted with  the  defendant  to  build  for  him  a  row  of  ten 
houses  in  the  City  of  Wilmington  which  he  performed, 
and  during  the  progress  of  the  work  upon  them  the  plain- 
tiff furnished  Forest  with  lime  and  sand  for  them  to  the 
amount  of  $198.  After  the  houses  had  been  finished,  the 
three,  the  plaintiff,  defendant  and  Forest,  met  together  by 
mutual  appointment  to  adjust  and  settle  their  respective 
accounts,  when  it  was  arranged  between  them  and  agreed 
to  by  all  three  of  them,  that  the  defendant  was  to  pay  to 
the  plaintiff  instead  of  to  Forest,  the  amount  of  the 
account  in  question  due  for  the  lime  and  sand  so  furnished 
by  him,  and  the  plaintiff  after  that  told  Forest  that  he 
should  look  to  the  defendant,  and  not  to  him,  for  the  pay- 
ment of  it.  On  cross  examination  the  witness  who  testi- 
fied as  above  stated,  was  asked  by  the  counsel  for  the 
defendant  if  the  agreement  which  he  had  spoken  of,  that 
the  defendant  instead  of  Forest,  wa«»  to  pay  the'  account  for 
the  lime  and  sand  to  the  plaintiff,  was  in  writing,  or  any 
note  or  memorandum  to  that  effect  was  signed  by  the 
defendant,  which  he  answered  in  the  negative. 

Bates,  for  the  defendant,  moved  to  enter  a  nonsuit  on 
the  ground  that  it  was  a  promise  to  answer  for,  or  pay  the 
debt  of  another  amounting  to  $198,  and  no  action  would 
lie  upon  it  without  some  proof  of  it  in  writing  under  the 
statute  of  frauds.  Rev.  Code  184,  sec.  7.  And  also  be- 
cause there  was  no  proof  of  the  sale  of  any  goods,  wares 
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and  merchandise  by  the  plaintiff  to  the  defendant  to  sus- 
tain the  action. 

Bird,  for  the  plaintiff.  It  was  not  such  a  promise  to 
answer  for,  or  pay  the  debt  of  another,  as  was  contemplated 
and  provided  for  in  the  statute,  and,  therefore,  no  proof  of 
it  in  writing  was  required  by  it.  For  by  the  agreement 
the  defendant  was  to  do  no  more  in  effect,  than  to  pay  and 
discharge  indirectly  his  own  debt.  By  it  he  assumed  no 
new  or  increased  liability  or  indebtedness  in  the  matter,  as 
it  then  stood  between  the  three  parties  to  the  agreement, 
and  it  was  at  the  utmost  but  the  substitution  of  another 
party  to  whom  he  was  to  pay  a  debt  originally  due,  and 
still  due  directly  from  himself.  He  at  once  became 
thereby  discharged  from  his  previous  indebtedness  to 
Forest  to  that  amount,  and  was  by  virtue  of  it  actually 
paying  his  own  debt  to  the  same  amount  while  agreeing 
only  to  pay  the  debt  of  another.  There  were  not,  however, 
two  debts  to  be  paid  by  him,  but  only  one  and  the  same 
debt  in  point  of  fact,  and  that  was  his  own  debt,  from  first 
to  last.  Such  an  agreement  was  never  considered  to  be 
within  the  meaning  or  policy  of  the  statute.  Throop  on 
Verb.  Agreem.  sec.  326,  327,  331,  333,  340,  345,  346,  347, 
350.  3  Burr.  1886.  3  T.  R.  174.  5  Taunt.  450.  1  Allen  405. 
16  E.  C.  L.  R.  185.  31  E.  C.  L.  R.  726.  32  E.  C.  L.  R. 
405.  10  E.  C.  L.  R.  379.  7  E.  C.  L.  R.  131.  Anstey  vs. 
Marsden,  4  B.  &  P.  270. 

The  Court.  This  is  not  siich  an  agreement  to  pay  the 
debt  of  another  as  is  within  the  meaning  of  our  statute  of 
frauds,  and  the  motion  to  enter  a  nonsuit  is  overruled  on 
both  grounds. 

A  witness  was  then  called  for  the  defendant  who  proved 
an  account  stated  between  the  defendant  and  Forest  on 
the  16th  day  of  November  1869,  by  which  a  balance  of 
five  thousand  dollars  appeared  to  be  due  from  Forest  to 
the  defendant  at  that  time. 
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Bates,  asked  the  court  to  charge  the  jury  that  if  they 
were  satisfied  from  all  the  evidence  in  the  case  that  at  the 
time  when  the  alleged  agreement  or  promise  was  made  by 
the  defendant  to  pay  the  debt  in  question  of  Forest  to  the 
plaintiff,  the  defendant  was  not  indebted  in  any  amount 
to  JForest,  then  the  alleged  agreement  was  within  the  stat- 
ute, and  as  there  had  been  no  written  proof  of  it,  the  action 
could  not  be  maintained,  and  their  verdict  should  be  for 
the  defendant. 

Bird,  controverted  the  proposition  and  asked  for  a  con- 
trary instruction  in  case  the  jury  should  be  satisfied  that 
there  was  such  a  verbal  agreement  merely  between  all 
three  of  the  parties  concerned,  and  also  that  there  were  at 
that  time  mutual,  open  and  unsettled  accounts  existing 
between  Forest  and  the  defendant,  as  well  as  between 
Forest  and  the  plaintiff. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  When  sev- 
eral persons  are  mutually  indebted  to  each  other,  they  may 
by  agreement  among  themselves,  vary  their  respective 
liabilities  and  substitute  one  creditor  in  the  place  of 
another.  As  if,  for  example,  A  is  indebted  to  B,  and  B 
is  indebted  to  C,  and  by  the  consent  of  all  of  them  it  is 
arranged  that  A  shall  pay  C  the  amount  of  the  debt  he 
owes  B,  and  that  B  shall  be  released  from  any  further 
liability  to  C,  the  latter  will  be  entitled  to  recover  the 
amount  from  A.  And  such  an  agreement  need  not  be  in 
writing,  because  it  would  not  be  such  an  agreement  to 
pay  the  debt  of  another  as  is  contemplated  and  provided 
for  in  our  statute  of  frauds.  For  in  the  case  supposed 
the  original  debts  of  A  and  B  would  be  extinguished  by 
such  arrangement  and  agreement  between  all  of  the 
parties  interested,  and  their  extinguishment  would  consti- 
tute a  sufficient  consideration  for  the  promise  of  A  to  pay 
the  amount  of  the  debt  of  B,  to  C,  for  without  the  extin- 
guishment of  both  of  the  intermediate  debts  through  the 
mediimi  of  such  a  compact  between  all  the  parties,  the 
promise  of  A  to  pay  C  in  such  a  case  would  be  but  nudum 
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pactum.  If,  however,  the  jury  should  be  satisfied  from  all 
the  evidence  in  this  case,  that  there  was  no  indebtedness  on 
the  part  of  the  defendant  to  Samuel  Forest  in  fact  exist- 
ing at  the  time  when  the  alleged  agreement  in  question 
was  entered  into,  then  the  agreement  of  the  defend- 
ant to  pay  to  the  plaintiff  the  amount  of  his  account 
against  Forest,  would  have  been  an  agreement  to  pay  the 
debt  of  another  to  him  within  the  meaning  of  the  statute 
of  frauds,  and  as  there  had  been  no  proof  that  it  was  in 
writing  in  any  form,  the  plaintiff  would  not  be  entitled  to 
recover,  and  their  verdict  should  be  for  the  defendant.  But 
if,  on  the  contrary,  they  should  be  satisfied  from  all  the  evi- 
dence that  there  was  such  a  verbal  agreement  merely  en- 
tered into  between  the  three,  the  plaintiff,  the  defendant 
and  Forest,  as  had  been  detailed  to  them  in  the  evidence, 
and  also  that  the  defendant  was  at  that  time,  in  fact,  in- 
debted to  Forest  in  an  amount  equal  to  the  amount  of  the 
plaintiff's  account  in  question  against  Forest,  then  it 
would  not  be  within  the  meaning  of  the  statute,  and  their 
verdict  should  be  in  favor  of  the  plaintiff  for  the  amount 
of  it,  with  interest  from  the  time  of  that  agreement. 

The  defendant  had  a  verdict. 


Joseph  Taylor  v.  Jacob  Richardson,  Sheriff. 

In  an  action  of  replevin  founded  on  a  recent  purchase  and  bill  of  sale  for 
the  goods,  the  jury  must  be  satisfied  that  it  was  an  actual,  and  not  a 
pretended  sale  of  them  merely  by  the  vendor  to  the  purchaser,  and  that 
thej'  were  delivered  into  his  possession  as  soon  as  they  reasonably  and 
conveniently  could  have  been  under  the  circumstances  with  the  exercise 
of  due  diligence  and  attention  on  the  part  of  the  purchaser,  or  he  will 
not  be  entitled  to  recover  in  the  action. 

But  if  the  jury  should  not  be  so  satisfied,  and  the  goods,  though  replevied, 
have  in  the  meanwhile  remained  in  the  custody  of  warehousemen  who 
have  a  large  claim  and  a  lien  upon  them  for  storage,  the  verdict  for  the 
defendant,  is  not  to  be  for  a  return  of  the  goods,  but  for  damages  to  the 
full  value  of  the  goods  when  replevied. 

Replevin  for  certain  machincrv  and  two  boilers  to  be 
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used  in  an  india-rubber  mill  by  the  plaintiff  against  the 
defendant,  as  sheriff,  who  had  laid  an  attachment  on  them 
as  the  goods  of  Thomas  Scott  at  the  suit  of  Jonathan 
Stray  horn,  against  him,  then  in  the  custody  and  posses- 
sion of  Tatnall,  Warner  &  Co.  who  were  carriers  and  ware- 
housemen of  goods,  with  whom  the  goods  had  previously 
been  deposited  by  Scott.  The  attachment  was  issued,  and 
was  laid  in  their  hands  by  the  Sheriff  on  the  29th  of  April 
1869.  The  plaintiff  whose  residence  was  in  Chester,  Penna. 
and  who  was  the  father-in-law  of  Scott,  produced  and  proved 
by  the  witness  to  it,  a  receipt  of  the  date  of  March  1st,  1869 
from  Scott  to  him  of  $575,  paid  him  for  the  machinery  and 
boilers,  and  although  he  did  not  see  the  money  counted, 
he  saw  some  bank  notes  laid  on  the  table  by  the  plaintiff, 
and  that  Scott  was  indebted  to  him  at  the  time.  The  lat- 
ter soon  after  removed  to  Missouri. 

Gray,  for  the  defendant,  denied  that  the  sale  was  borta 
fide,  but  contended  that  even,  if  it  was  not  positively  made 
mala  fide  and  without  any  fair  and  adequate  price  paid  for 
the  property  by  the  plaintiff,  as  it  had  been  made  by  Scott 
to  his  father-in-law  evidently  in  anticipation  of  his  insol- 
vency and  speedy  removal  from  the  State  to  the  West,  it 
was  in  contravention  of  the  policy  of  our  statute  of  frauds, 
so  far,  at  least,  as  his  creditors  were  concerned.  But,  at 
all  events,  in  such  a  case  a  strict  compliance  with  the 
most  rigid  requirements  of  the  law  in  all  respects  was  re- 
quired to  entitle  the  plaintiff  to  recover;  and  as  no 
delivery  had  followed  the  sale  of  the  goods  up  to 
the  time  the  attachment  was  laid  in  the  hands  of  the 
bailees  of  them,  nearly  a  month  after  the  sale,  the  sale  was 
incomplete  and  invalid  for  that  reason  as  against  the  at- 
taching creditors.  No  actual  or  unusual  delivery  or  change 
in  the  position  or  deposit  of  the  goods  at  the  time  was 
necessary,  however,  under  the  circumstances,  and  hence 
the  stronger  was  the  reason  for  requiring  a  rigid  com- 
pliance with  the  demands  of  the  law  and  the  statute  in 
that  respect  in  such  a  case.     The  statute  requires  in  such 
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a  case- that  the  delivery  of  the  goods  shall  be  as  soon  after 
the  sale  as  it  conveniently  can  be,  while  the  rule  of  the 
common  law  on  the  subject  is,  that  if  the  goods  are  in  the 
possession  of  a  bailee  at  the  time  of  the  sale,  notice  of 
the  sale  must  not  only  be  given  to  the  bailee,  but  must  be 
accepted  and  assented  to  by  him  in  order  to  transfer  the 
possession  or  delivery  of  the  goods  from  the  vendor  to 
the  purchaser.  1  Smith's  Ld.  Ca.  55,  81.  60  M.  and  W. 
119.     10  E.  C.  L.  R.  197.    Bro.  on  Stat,  of  Frauds  327. 

Whitely,  for  the  plaintiff.  The  heavy  and  cumbersome 
nature  of  the  property  was  to  be  taken  into  consideration 
by  the  court  and  jury  when  inquiring  and  determining  un- 
der the  special  circumstances  of  the  case,  the  residence  of 
the  purchaser  being  in  Chester,  Pa.,  and  the  property 
stored  in  Wilmington,  what  would  have  been  a  reasonable 
and  convenient  time  within  which  it  should  have  been 
actually,  delivered  to  and  removed  by  the  plaintiff  after  the 
purchase  of  it  by  him.  But  as  it  was  then  stored  in  a 
warehouse  in  Wilmington,  and  was  in  the  care  and  cus- 
tody of  the  keepers  of  it,  and  was  not  in  the  actual  pos- 
session of  the  vendor  who  was  then  in  Chester  also,  his 
sale  and  bill  of  sale  and  receipt  for  it,  if  bona  fide  was  suf- 
ficient in  law  under  the  circumstances,  not  only  to  transfer 
to  him  all  the  right  and  property  of  the  vendor  in  the 
goods,  but  also  his  constructive  possession  of  them  in  the 
hands  of  his  bailee  and  agent  merely  to  hold  them  for 
him,  until  he  saw  proper  to  sell  them  or  take  them  out  of 
his  possession,  without  any  notice  whatever  to  the  bailee 
of  such  sale  and  transfer,  or  any  acceptance  of,  or  assent 
to  such  notice  on  his  part. 

The  Court,  Gilpin,  C.  J .,  charged  the  jury,  that  according 
to  the  proof  as  to  the  nature  of  the  articles  in  question, 
being  bulky  and  heavy,  and  the  situation  of  the  plaintiff 
at  the  time,  they  were,  of  course,  incapable  of  an  imme- 
diate actual  delivery  to  him  on  the  occasion  of  the  alleged 
sale  of  them  to  him  by  Scott.  To  entitle  the  plaintiff  to 
recover,   however,   the   jury  must  be  satisfied  that  there 
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was  an  actual  sale  of  them  by  Scott  to  him,  and  that  it 
was  not  a  pretended  sale  merely  for  the  purpose  of  pre- 
venting his  creditors  from  seizing  them  for  the  payment  of 
his  debts;  and  that  they  were  delivered  to  him  in  a  reason- 
able and  convenient  time  after  such  actual  sale  to  him, 
that  is  to  say,  as  soon  as  it  could  conveniently  have  been 
done  under  the  circumstances  with  the  exercise  of  due  and 
proper  diligence  and  attention  on  his  part  for  that  pur- 
pose. But  his  residence  was  at  Chester,  Pa.,  and  the 
goods  were  all  the  while  which  intervened  between  the 
sale  and  service  of  the  attachment  by  the  Sheriff,  and 
still  are,  in  the  custody  and  possession  of  Tatnall,  Warner 
&  Co.  in  the  City  of  Wilmington,  who  are  carriers  and 
storers  of  goods  in  that  city,  and  their  actual  possession 
of  them  as  the  agents  and  bailees  of  Scott  at  the  time  of 
the  sale,  was  his  constructive  possession  of  them  in  law, 
and  had  either  he  or  the  plaintiflf  given  them  notice  of  the 
sale,  it  would  in  law  have  been  equivalent  to  a  delivery  of 
them  to  the  plaintiflf,  and  would  have  from  that  time  con- 
stituted them  his  bailees  of  the  goods,  as  they  had  before 
been  the  bailees  of  Scott  in  respect  to  them.  But  it  would 
be  for  the  jury  to  determine  under  all  the  facts  and  cir- 
cumstances proved  in  the  case,  whether  there  was  an 
actual  sale  of  the  identical  goods  in  question,  by  Scott  to 
the  plaintiff,  and  if  so,  whether  they  had  afterward  been 
delivered  in  a  reasonably  convenient  time  to  the  plaintiff. 
And  if  they  were  satisfied  on  both  those  points  that  such  was 
the  case,  their  verdict  should  be  for  the  plaintiff,  but 
if  not,  for  the  defendant.  And  if  for  the  defendant,  as 
the  goods  were  replevied  and  delivered  to  the  plaintiff, 
and  have  since  remained,  and  for  a  long  time,  in  the  cus- 
tody and  possession  of  Tatnall,  Warner  &  Co.,  who  will 
have  a  large  claim  and  a  lien  upon  them  for  storage,  which 
will  be  equivalent  to  a  very  material  depreciation  in  the 
value  of  them,  and  to  a  partial  conversion  or  destruction 
of  them  in  the  mean  while,  their  verdict  should  be,  not  for 
a  return  of  the  goods  to  the  defendant,  but  for  damages 
for  him  to  the  full  value  of  the  goods  at  the  time  they 
were  replevied. 
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Levi  Huggins  v.  John  Lemmon. 

A  set  off  to  be  pleadable  before  a  justice  of  the  peace,  must  not  only  be 
an  account,  demand,  or  cause  of  action  cognizable  before  him,  but  he 
should  enter  on  his  docket  the  nature,  as  well  as  the  amount  of  it. 

Certiorari.  The  record  stated  the  appearance  of  the 
parties  and  the  defendant  pleaded  set  off  of  $29.35, 
which  was  allowed,  and  after  considering  the  case  the 
justice  gave  judgment  against  the  plaintiff  in  favor  of 
the  defendant  for  $19.85  debt,  and  $1.58  costs  of  suit,  but 
$9.60  of  the  plaintiff's  being  allowed. 

The  error  assigned  was  that  it  did  not  appear  by  the 
record  that  the  set  off  pleaded  by  the  defendant  in  the 
case  below,  was  for  an  account,  demand,  or  cause  of 
action  cognizable  before  a  justice  of  the  peace,  or  what 
was  the  nature  of  such  counter  claim. 

The  Court  reversed  the  judgment. 
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Thomas  Crooks  v.  William  J.  W.  Purnell. 

In  an  action  for  money  had  and  received,  an  attorney  for  the  plaintiff  is  a 
competent  witness  for  him  to  prove  a  demand  made  by  him  on  the 
defendant  and  his  refusal  to  pay  it. 

Assumpsit  for  money  had  and  received  with  the  usual 
pleas.  The  receipt  of  the  money  by  the  defendant  was 
proved,  and  Cullen  then  called  Moore  who  was  associated 
with  him  as  an  attorney  for  the  plaintiff  in  the  action,  to 
prove  a  demand  made  by  him  as  such  upon  the  defendant 
for  it. 

Lay  ton,  for  the  defendant,  objected  to  his  competency 
for  that  reason. 

Cullen,  for  the  plaintiff.  Although  Mr.  Moore  was  at 
the  time  the  demand  was  made,  and  is  still  one  of  the 
counsel  for  the  plaintiff  in  the  action,  he  was  nevertheless 
a  competent  witness  to  prove  all  he  proposed  to  prove  by 
him,  which  was  simply  a  demand  made  by  him  as  such 
upon  the  defendant  for  the  money,  and  his  refusal  to  pay 
it.     1  Harr.  117.     1  Cush.  518.     11  Mass.  242. 
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The  Court.  The  fact  proposed  to  be  proved  by  Mr. 
Moore,  does  not  partake  in  any  degree  of  the  character  of 
a  confidential  communication  between  counsel  and  client 
which  it  is  the  policy  of  the  law  to  regard  as  such,  and  to 
prevent  him  from  disclosing  it.  On  the  contrary,  as  a 
communication  merely,  it  was  made  by  him  to  the  Ooher 
party  in  the  suit.  It  was,  however,  rather  an  act  done,  or 
a  step  taken  in  the  cause  by  the  counsel  for  the  plaintiff, 
than  a  communication  to  any  one  of  any  fact,  knowledge, 
or  information  in  relation  to  it.  Besides,  it  might  in  prac- 
tice be  attended  with  some  unnecessary  inconvenience  to 
hold  that  an  attorney  in  a  cause,  is  an  incompetent  witness 
to  prove  a  demand  and  refusal  merely,  whilst  there  is 
nothing  in  the  reason  of  the  rule  referred  to  which  requires 
that  the  seal  of  secrecy  and  confidence  should  be  imposed 
upon  it.    The  objection  is,  therefore,  overruled. 


Robert  D.  Hoffecker  and  John  S.  Hoffecker  trading 
as  Hoffecker  &  Brother  v.  The  New  Castle  County 
Mutual  Insurance  Company. 

An  alteration  may  be  made  by  subsequent  agreement  between  the  parties 
to  it,  in  a  material  part  of  a  policy  of  insurance,  by  incorporating  it  in 
the  body  of  the  policy  above  the  signature  of  the  President  and  the  cor- 
porate seal  of  the  company,  where  the  amount  of  the  insurance  is  not 
increased  by  the  alteration,  provided  it  is  afterward  redelivered  so 
altered  either  in  fact,  or  in  contemplation  of  law,  to  the  other  party 
with  the  knowledge  and  consent  of  the  company. 

Action  of  covenant  on  a  policy  of  insurance  and  demur- 
rer to  the  second  count  in  the  declaration,  which  after 
alleging  the  substance  of  the  policy  of  mutual  and  perpet- 
ual insurance  in  the  usual  form,  and  that  it  was  made  and 
sealed  with  the  corporate  seal  of  the  company,  and  signed 
by  the  President  of  it,  and  was  executed  and  delivered  to 
the  plaintiff  on  the  twenty-second  day  of  August  in  the 
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year  of  our  Lord  one  thousand  eight  hundred  and  sixty 
five,  and  that  the  insurance  by  it  was  in  the  sum  of  three 
thousand  dollars  on  the  following  property,  to  wit,  on 
stock  of  wool  and  woolen  goods,  materials  &c.,  in  their  two 
storied  brick  factory  in  Smyrna,  Del.,  and  making  profert 
of  the  same,  further  alleged  that  after  the  making  of  the 
policy  as  aforesaid,  and  before  any  loss  or  damage  insured 
against  by  virtue  of  it,  had  occurred  to  or  befallen  the 
plaintifif,  and  while  the  same  remained  and  continued  in 
full  force  and  effect,  to  wit,  on  the  twenty-second  day  of 
January  in  che  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-eight,  the  plaintiffs  being  desirous  of  term- 
inating the  said  insurance  on  the  said  goods  in  the  said 
two  storied  brick  factory  in  Smyrna,  Del.,  and  that  the 
same  should  then  cease  and  terminate,  and  in  lieu  thereof 
the  said  insurance  for  three  thousand  dollars  should  be 
transferred  to  the  brick  building  containing  the  same,  and 
that  the  latter  should  be  substituted  therefor,  of  which  the 
company,  the  defendants,  had  notice,  and  thereupon  while, 
the  said  policy  was  in  full  force  and  effect,  on  the  day  and 
year  last  mentioned,  by  a  certain  memorandum  indorsed 
or  incorporated  in,  and  made  a  part  of  the  said  deed  poll 
or  policy  of  insurance,  and  subscribed  by  one  Samuel  D. 
Smith,  the  Secretary  of  the  said  company,  by  the  defend- 
ants then  and  there  duly  authorized  in  that  behalf,  it  was 
covenanted  and  agreed  by  and  between  the  said  plaintiffs 
and  the  said  corporation,  that  the  said  above  mentioned 
insurance  for  three  thousand  dollars  on  stock  of  wool  and 
woolen  goods,  was  on  the  day  and  year  last  mentioned 
with  the  consent  of  the  company,  transferred  to  the  brick 
building  containing  the  same,  whereby  and  by  force  of 
the  said  last  mentioned  covenant  and  agreement  of  the 
said  defendant  made  and  entered  into  as  aforesaid,  the  said 
insurance  for  three  thousand  dollars  for  said  stock  of  wool 
and  woolen  goods,  material  &c.  in  the  two  story  brick  fac- 
tory of  the  said  plaintiffs  in  Smyrna,  Del.,  ceased  and  term- 
inated, and  in  lieu  thereof  the  said  insurance  for  three 
thousand  dollars  was  transferred  to  the  brick  building  con- 
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taining  the  same,  subject  to  all  and  singular  the  stipula- 
tions, provisions,  conditions,  matters  and  things  in  the 
said  deed  poll  or  policy  of  insurance  contained  and  herein 
before  in  this  count  particularly  mentioned  and  set  forth, 
and  that  by  force  and  effect  of  the  same  so  made  and 
entered  into,  and  so  indorsed  upon,  incorporated  into,  and 
made  a  part  of  the  said  deed  poll  or  policy  of  insurance, 
the  defendant  did  then  and  there  promise  according  to  the 
provisions  of  the  said  act  of  incorporation  and  by-laws  to 
settle  and  pay  unto  the  plaintiffs  all  losses  or  damages,  not 
exceeding  in  the  whole  the  sum  of  three  thousand  dollars 
which  should  or  might  happen  to  the  said  brick  building 
containing  the  said  stock  of  wool  and  woolen  goods,  mate- 
rials &c.  by  reason  or  by  means  of  fire  during  the  time 
the  said  policy  of  insurance  should  remain  in  force;  the 
said  loss  to  be  estimated  &c'.  The  count  then  proceeded 
with  all  the  averments,  material  or  usual  in  such  cases,  and 
closed  with  the  allegation  of  the  total  destruction  of  the 
building  by  an  accidental  fire  on  the  11th  day  of  Septem- 
ber 1870,  whereby  the  plaintiffs  sustained  damage  and 
loss  to  the  amount  of  six  thousand  dollars  including  the 
said  sum  of  three  thousand  dollars  so  insured  in  the  said 
brick  building  and  so  burnt,  consumed  and  destroyed,  and 
with  the  breach  of  the  covenant  bv  the  refusal  of  the 
defendant  to  pay  them. 

The  demurrer  was  as  follows:  And  the  said  defendant 
by  &c.,  comes  and  defends  &c.,  and  says  that  the  said 
second  count  of  the  said  declaration  and  the  matter  there- 
in contained  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law  for  the  said 
plaintiffs  to  have  and  maintain  their  aforesaid  action 
thereof  against  the  said  defendant,  and  it,  the  said  defen- 
dant, is  not  bound  by  law  to  answer  the  same.  And  this 
it  is  ready  to  verify,  wherefore,  by  reason  of  the  insuffi- 
ciency of  the  said  second  count  of  the  said  declaration 
in  this  behalf  the  said  defendant  prays  judgment,  and 
that  the  said  plaintiffs  may  be  barred  from  having  or  main- 
taining their  aforesaid  action  against  it. 
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And  the  said  defendant,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  states  and  shows 
the  Court  here  the  following  causes  of  demurrer  to  the 
said  second  count  in  the  said  declaration,  that  is  to  say:  1st. 
For  that  said  plaintiffs  seek  to  recover  in  an  action  upon 
the  deed  poll  or  policy  of  insurance  in  said  second  count 
of  the  declaration  mentioned,  made,  signed,  sealed  and 
delivered  on  the  twenty-second  day  of  August  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-five, 
and  assign  as  a  breach  the.  nonperformance  of  a  supposed 
covenant  in  the  memorandum  indorsed  on  said  deed  poll 
on  the  twenty-second  day  of  January  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-eight.  2nd. 
And  also  for  that  the  action,  if  any  the  plaintiff  have, 
should  have  been  brought  upon  the  memorandum  indorsed 
upon  the  said  deed  poll,  and  not  upon  the  said  policy  of 
insurance.  3rd.  And  also  for  that  it  is  not  stated  in  the 
said  second  count  of  said  declaration  that  the  said  indorse- 
ment in  the  said  second  count  mentioned  as  written 
upon  the  said  deed  poll  or  policy,  whereby  a  certain 
brick  building  or  factory  is  alleged  to  have  been  insured 
by  the  said  defendant,  in  lieu  of  the  said  stock  of  wool, 
woolen  goods  in  said  deed  poll  or  policy  in  said  count 
mentioned,  was  signed  by  the  President  of  the  said  com- 
pany and  also  had  the  corporate  seal  of  said  company 
affixed  thereto.  4th.  And  also  for  that  the  said  plaintiffs 
in  the  said  second  count  of  the  said  declaration  have 
declared  against  the  said  defendant  in  covenant  upon  an 
indorsement  not  under  seal,  in  said  second  count  alleged 
to  have  been  intended,  and  to  be  effectual,  to  vary  the 
terms  of  the  said  deed  or  policy,  which  is  under  seal.  And 
also  for  that  the  said  second  count  of  said  declaration  is  in 
other  respects  uncertain,  informal  and  insufficient. 

The  instrument  was  in  the  usual  printed  form  of  the  poli- 
cies issued  by  the  company  with  lineal  blanks  in  the  head- 
ing and  conclusion  of  it  for  the  insertion  of  narnies,  dates 
and  sums  of  money  with  a  pen,  and  also  with  an  interme- 
diate blank  space  of  ample  extent  for  the  insertion  of  the 
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property  insured  and  the  estimated  value  of  it  in  like 
manner.  The  date  of  its  execution,  the  seal  of  the  com- 
pany and  signatures  of  the  President  and  Secretary  of 
the  company  were  all  at  the  foot  of  the  policy.  Above 
these  in  the  intermediate  blank  were  the  following  entries 
with  a  pen : 

On  stock  of  wool  and  woolen  goods,  material  &c., 
in  their  two  storied  Brick  Factorv  in  Smyrna 
Del. 
Amount  insured,  -  -  -  _  $3,000 

The  factory  is  insured  for  $3,000  in  The  Farmers 
Mutual. 

The  Machinery  is  insured  for  $2,000  in  The  Kent 
County  Insurance  Co. 

1868,  January  22d.  The  above  insurance  of  $3,000  on 
stock  of  wool  and  woolen  goods  has  this  day  with  the  con- 
sent of  this  Company  been  transferred  to  the  Brick  Build- 
ing containing  the  same. 

Saml.  D.  Smith,  Secretary. 

Bates,  {Eli  Saulshury  with  him)  for  the  defendant.     The 
indorsement  and  the  substantial  alteration  introduced  by 
it  in  the  policy  on  which  the  second  count  in  the  narr 
proceeds,  was  made  just  two  years  and  five  months  after 
the  deed  poll  or  policy  of  insurance  had  been  in  all  re- 
spects   and    in    due    form,    signed,    sealed,    executed    and 
delivered  by  the  company,  as  specifically  prescribed  and 
required  by   the   act   of   incorporation  and   by-laws   of   it; 
and,  of  course,   after  the  signature  of  the  President  and 
the   corporate   seal  of  the   company  had   been   duly   and 
formally  affixed  to  it,   and  it  had  been  delivered  to  the 
plaintiff,   and  by  virtue  of  which  it    became,     and    alone 
could  have  become,   the  act  and   deed  of  the   company. 
There  was  in   point  of  fact,   no  surrender  of  the  instru- 
ment by  the  plaintiffs  to  the  company,  and  no  re-execu- 
tion, renewal  or  re-delivery  of  it  by  the  company  to  the 
plaintiffs  with  any  of  the  forms  or  solemnities  expressly 
required  as  essential  to  the  vahdity  of  such  a  deed  or  act 
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of  the  company;  but  it  was  simply  on  the  day  stated,  pre- 
sented to  the  Secretary  of  the  company  who  made  the 
entry  of  the  22d  of  January  1868,  in  the  blank  above  the 
seal  and  signature  of  the  President  and  the  date  of  it,  in 
the  body  and  upon  the  face  of  the  policy  as  we  now  find 
it,  and  who  then  simply  subscribed  his  name  as  secretary 
to  it,  and  handed  it  back  to  the  plaintiffs,  or  at  least,  to 
one  of  them.  But  this  was  an  action  of  covenant,  so  far 
as  the  second  count  w^as  concerned,  directly  and  expressly 
upon  that  important  and  substantial  variation  or  alteration 
made  by  parol  agreement  and  inserted  in  the  body  of  the 
policy  by  the  Secretary  of  the  company  alone  long  after  it 
had  been  signed,  sealed,  execiited  and  delivered  in  due 
form  as  the  solemn  act  and  complete  deed  of  it  to  the 
plaintififs.  An  action  of  covenant,  however,  would  lie 
only  for  the  breach  of  a  promise  or  agreement  by  deed  or 
specialty,  or  in  writing  and  under  seal;  and  no  deed  or 
sealed  instrument  can  be  varied  or  altered  by  parol  agree- 
ment, or  by  any  agreement,  except  under  seal.  Charter  of 
Co.,  Del.  Laws.  10  Vol.  277 ,  sees.  4,  6.  Ch.  on  Contr.  534. 
Brown  vs.  Goodman,  3  T.  R.  592,  note  h.  Heard  vs.  Wadhani, 

1  East.  619.  Cordwent  vs.  Hunt,  4  E.  C.  L.  R.  216.  West  vs. 
Blakeway,  40  E.  C.  L.  R.  598.  2  Amer.  Ld.  Ca.  590,  591. 
Vickary  vs.  Moore,  2  Watts  461.  Lehigh  Nav.  Co.  vs.  Harlan, 
27  Penna.  429.  Holly  vs.  Young,  27  Ala.  203.  Besides,  no 
action  could  lie  in  the  case,  but  on  the  subsequent 
agreement,  that  was  to  say,  on  the  policy,  or  the 
agreement  contained  in  it  as  varied  and  altered  by 
agreement  and  transfer  of  the  22d  of  January  1868,  as 
the  damages  and  loss  complained  of  occurred  afterward 
and  under  it.  But  the  agreement  as  so  modified,  was  not 
under  the  seal  of  the  company,  and,  of  course,  an  action 
of  covenant  would  not  lie  upon  it.     Langworth  vs.  Smith,. 

2  Wend.  587.  Jewell  vs.  Schroeppel,  4  Cow.  564.  Greig  vs^ 
Talbott,  2  Barb.  &  Cres.  179.  Ford  vs.  Campbell,  6  Halst.  327. 
Lucini  vs.  Am.  F.  In.  Co.,  2  Whart.  167.    4  Phil.  Ev.  607. 

Massey,   {Ridgely  with  him)  for  the  plaintiffs,  conceded 
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that  an  agreement  under  seal  could  not  be  varied  or 
altered  by  a  subsequent  parol  agreement,  but  contended 
that  under  the  facts  stated  and  the  averments  contained 
in  the  second  count  of  the  declaration,  the  original  policy 
of  instirance  was  varied  and  altered,  not  by  a  subsequent 
parol  agreement  of  the  parties,  but  by  a  subsequent  agree- 
ment in  writing  under  the  seal  of  the  company  and  the 
signature  of  the  President  of  it,  incorporated  into  and 
made  a  part  of  the  policy  itself,  on  the  day  and  date  men- 
tioned in  the  body  and  on  the  face  of  it;  and  that  it  was 
such  an  alteration  and  substitution  of  the  building  in 
which  the  property  insured  then  was,  and  which  was  such 
a  transfer  of  the  policy  to  it,  to  accommodate  it  to  change 
of  the  situs  of  it  merely,  as  the  Secretary  had  full  and 
ample  authority  in  the  name  of  the  company  and  for  the 
company,  to  make,  introduce  and  embody  in  it,  in  the 
mode  and  manner  in  which  it  was  done  by  him  on  that 
occasion;  and  that  his  act  in  so  doing  it  under  that  authori- 
ty, was  to  all  intents  and  purposes,  the  act  of  the  company. 
And  when  it  was  so  done  and  returned  by  him  to  the 
plaintiffs,  and  the  company  afterward  by  uniformly  re- 
ceiving premiiuns  upon  it  from  them,  as  was  expressly 
averred  in  the  count  as  a  fact,  and  was,  of  course,  admitted 
by  the  demurrer,  recognized  it  as  a  good  and  valid  and 
subsisting  policy  of  insurance  on  the  property  so  changed 
duly  made  and  issued  by  the  company,  and  it  was  under 
all  the  facts  and  circumstances  alleged  and  admitted  in 
the  pleadings,  equivalent  to  a  redating,  resealing,  resigning 
by  the  President  and  redelivering  the  policy  as  so  altered 
hy  the  company  to  the  plaintiffs  on  that  occasion.  And, 
if  it  was  not  in  so  many  words  so  alleged  in  the  count, 
yet  it  was  expressly  and  specifically  averred  in  it,  among 
other  things,  that  the  company  thereby  covenanted  to  set- 
tle and  pay  the  damage  and  loss  afterward  sustained  by 
the  plaintiffs,  which  clearly  and  necessarily  imported,  and 
in  legal  signification  implied,  that  the  agreement  and 
policy  as  so  varied  and  modified,  was  executed  and  deliv- 
ered in  due  and  proper  form  under  the  seal  of  the  com- 
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pany.  An  instrument  under  seal  may  be  substantially 
altered  in  such  a  manner,  although  it  cannot  be  done  by  a 
subsequent  independent  and  separate  agreement  not  un- 
der seal  in  general,  or  in  any  of  the  modes  in  question  in 
the  cases  cited  on  the  other  side.  Sewall  vs.  Sparrow,  16 
Mass.  26.  That  a  deed  may  be  changed  by  a  subsequent 
alteration  in  a  material  part  of  it  and  redelivered,  was 
recognized  in  the  case  of  Lucini  vs.  Am.  F.  Ins.  Co.,  2 
Whart.  167.  Hurls,  on  Bonds,  9  Law  Libr.  63.  Ch.  on  Contr. 
783.  This  was  a  mutual  fire  insurance  company,  and  the 
policy  was  perpetual,  but  subjeci:  to  termination  on  certain 
conditions  and  the  consent'  of  the  parties,  which  was  not 
the  case  in  2  Whart.  167,  for  there  the  policy  was  limited  in 
duration,  and  by  its  terms  had  expired  on  the  day  the  sub- 
sequent agreement  was  entered  into.  It  was  averred  in 
the  count  that  the  alteration  in  this  case  was  made  as 
stated,  by  and  with  the  consent  and  authority  of  the  com- 
pany. No  action  whatever  could  have  been  maintained 
on  the  policy  as  it  originally  stood,  after  such  an.  altera- 
tion had  been  agreed  on  by  consent  of  parties  and  been 
duly  incorporated  into  it;  for  the  original  policy  was  to 
the  extent  of  the  alteration  terminated  and  extinguished 
by  it. 

By  the  Court.  Our  conclusion  is  that  the  demurrer  must 
be  overruled,  and  the  defendant  should  plead  to  the  count 
ill  question.  We  do  not  mean,  however,  to  intimate  any 
opinion  as  to  the  facts  alleged  in  it,  or  upon  the  merits  of 
the  case  as  presented  by  it.  A  general  demurrer  admits 
the  facts  alleged,  and  only  denies  the  law  predicated  upon 
them.  But  this  is  a  special  demurrer  which  does  not  have 
that  effect,  and,  therefore,  our  decision  against  it,  allows 
the  defendant  to  plead  to  the  count  demurred  to.  That 
avers  distinctly  that  the  alteration  alleged  and  demurred 
to,  was  under,  by  and  with  the  consent  and  authority  of 
the  company,  made  a  part  of  the  policy  of  insurance  after 
it  was  formally  executed  and  delivered  to  the  plaintiffs,  and 
the  court  is  of  opinion  that  such  an  alteration  may  be  made 
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in  such  a  specialty  or  instrument  by  the  agreement  of  the 
parties,  and  by  incorporating  the  agreement  in  the  body 
of  it  above  the  seal  and  signature  of  the  party  executing 
it,  where  the  amount  of  the  insurance  is  not  increased  by 
the  alteration,  provided  it  is  afterward  redelivered  so 
altered,  either  in  fact,  or  in  contemplation  of  law,  to  the 
other  party  with  the  knowledge  and  consent  of  the  party 
executing  it.  1  Greenl.  Ev.  sec.  569  in  note.  Hudson  vs. 
Revett,  15  E.  C.  L.  R.  472. 


John  Stewart  v.  John  H.  Apel. 

An  agreement  in  writing,  but  not  under  seal,  to  rent  the  premises  referred 
to  in  it,  for  a  term  of  five  years,  will  constitute  in  law  only  a  demise  or 
renting  at  first  for  one  year,  and  after  that  from  year  to  year  so  long  as 
the  tenant  continues  to  hold  them. 

Assumpsit  upon  a  written  agreement,  but  not  under 
seal,  by  which  the  defendant  agreed  with  the  plaintiff  to 
rent  certain  premises  in  the  town  of  Milford,  and  to  repair 
the  same  at  his  expense,  for  the  term  of  five  years  com- 
mencing January  1st,  1865,  and  ending  January  1st,  1870. 

Lofland,  for  the  defendant,  after  the  plaintiff  had  proved 
the  agreement  and  the  amount  demanded  under  it  and 
closed  his  case,  moved  a  nonsuit,  because  it  was  not  a 
demise  by  deed  or  a  contract  or  agreement  to  rent  under 
seal,  and,  therefore,  under  the  express  terms  of  the  statute, 
it  was  but  a  renting  at  first  for  one  year,  and  which  would 
be  presumed  in  law  under  the  facts  proved,  to  have  been 
but  a  renting  from  year  to  year,  after  that,  so  long  as  the 
defendant  continued  to  hold  the  premises.  Rev.  Code  421, 
sees.  1,  2,  3.  And  yet  in  every  count  in  the  declaration  the 
plaintiff  had  alleged  the  agreement  and  specially  declared 
upon  it  as  a  demise  or  renting  for  the  term  of  five  years  to 
be  complete  and  ended,  commencing  on  the  1st  of  Janu- 
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ary  1865  and  terminating  on  the  1st  of  January  1870, 
which  it  could  not  be  in  law.  The  variance  between  the 
proof  and  the  demise  declared  on  was,  therefore,  fatal. 

Draper,  for  the  plaintiff,  replied. 

By  the  Court.    Judgment  of  nonsuit  must  be  entered. 


Andrew  J.  Galley  v.  Jacob  Erb. 

Any  intentional  taking,  either  directly  or  indirectly,  of  interest  on  a  loan 
of  money  at  a  higher  rate  of  interest  than  is  allowed  by  the  statute,  is 
usurious,  and  subjects  the  party  guilty  of  it,  to  the  penalty  or  forfeiture 
imposed  by  it.  There  must  be  however,  an  agreement  directly  or  indi- 
rectly, between  the  lender  and  the  borrower  when  the  loan  is  made,  that 
the  borrower  shall  pay  the  lender  directlj'  or  indirectly  a  higher  rate  of 
interest  than  six  per  centum  per  annum  upon  it. 

Action  of  debt  qui  tarn  under  the  statute  against  usury 
to  recover  the  sum  of  $5,500,  forfeited  on  a  loan  of  that 
amount  by  the  defendant  to  one  John  S.  Kersey,  at  a 
usurious  rate  of  interest.  It  appeared  by  the  evidence  that 
Kersey  who  was  much  embarrassed  and  desirous  of  bor- 
rowing $8000,  applied  in  the  fall  of  1862,  to  Mr.  David  T. 
Rickards  to  obtain  a  loan  for  him  to  that  amount,  who 
soon  after  made  application  to  Mr.  William  McGaulley  for 
that  purpose,  who  replied  that  he  would  procure  it  for  him 
if  he  possibly  could;  and  that  some  months  elapsed  before 
it  could  be  done.  In  the  meanwhile  Rickards  had  referred 
Kersey  to  McGaulley,  and  he  had  called  frequently  to  see 
him  on  the  subject.  He  had  agreed  to  pay  Rickards  at 
the  rate  of  one  per  cent,  on  the  amount  of  the  loan  when 
obtained  for  him,  and  afterward  to  pay  McGaulley  six  per 
cent,  upon  it  when  obtained,  and  Rickards  was  to  be  paid 
by  McGaulley  one  per  cent,  of  his  commissions  at  the  rate 
of  six  per  cent.     Kersey  requested  McGaulley  to  procure 
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the  amount  in  two  separate  loans  for  him,  one  in  $5500 
and  the  other  in  $2500,  and  who  had  in  the  meantime 
appHed  to  several  persons  to  lend  Kersey  the  amount  he 
desired  before  he  applied  to  the  defendant  for  it  who  then 
resided   in    Pennsylvania,    and   who   upon   his   application 
consented  to  furnish  it  on  the  security  of  good  judgment 
bonds    and    mortgages    to    be    approved    by    McCaulley, 
the  same  to  be  the  first  liens  on  t]^e  property  to  be  mort- 
gaged, and  which  amount  he  afterward  let  him  have  for 
the  purpose  on  the  25th  of  March  1863.     But  the  latter 
was  then  obliged  to  procure  in  addition  to  it,  $3000  from 
another  source  to  clear  him  of  his  indebtedness  making 
$11,000  in  all  raised  for  him;   and  for  which  Kersey  agreed 
to  pay  him  a  commission  at  the  rate  of  six  per  cent,  for 
his  trouble  and  services  in  obtaining  the  loans  for  him. 
The  defendant,  however,  advanced  and  loaned  the  amount 
supplied  by  him,  at  six  per  cent,  interest,  and  never  had 
any  interview  or  communication  with  Kersey  on  the  sub- 
ject;  on  the  contrary,  the  whole  business  of  procuring  the 
money  from  the  defendant,  and  of  ascertaining  the  liens 
and  incumbrances  against  him,  and  his  title  to,  and  the 
value  and  sufficiency  of   his  lands  as  security  by  way  of 
bond  and  mortgage  for  the  loan,  had  all  been  attended  to 
and  transacted  solely  by  McCaulley ;  nor  was  the  defendant 
aware  that  he  was  to  receive  any  commission 'or  compensa- 
tion whatever  from  Kersey  for  procuring  the  loans  for  him; 
and,  furthermore,  that  the  defendant  never  received  any 
thing  from  him,  or  was  to  be  paid  anything  by  him  for  or  on 
account  of  the  money  so  furtiished  for  the  purpose,  and  had 
no  other  consideration  for  it  than  the  six  per  cent,  interest 
which  he  was  to  be  paid  upon  it  when  it  was  so  loaned, 
except  that  after  it  had  been  placed  in  McCaulley's  hands 
for  the  purpose,  Kersey  had  been  obliged  more  than  once 
to  apply  to  him  to  retain  it,  until  he  could  have  certain  judg- 
ments still  open  on  the  record  against  him  as  a  surety  merely 
for  others,  satisfied  and  discharged,  which  was  attended  with 
much  unavoidable  delay,  and  in  consideration  of  which  he 
\'oluntarily  offered  to  pay,   and  had  paid  interest  on  the 
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money  at  the  rate  of  six  per  cent,  during  that  delay. 
McCaulley  acted  simply  as  the  agent  of  Kersey  in  the  bus- 
iness, for  the  transaction  of  which  he  received  from  him 
according  to  their  agreement,  a  commission  of  six  per  cent, 
on  the  money  procured  for  him  and  paid  one  per  cent,  of 
it  to  Rickards  for  his  services  in  relation  to  it. 

The  amount  of  $5500,  less  the  six  per  cent,  retained  by 
McCaulley  for  his  commissions  thereon,  was  afterward 
received  by  Kersey  and  the  bond  and  mortgage  to  secure 
the  payment  of  it  with  six  per  cent,  interest,  were  made 
and  executed  by  Kersey  to  Rickards,  and  were  by  him 
assigned  to  the  defendant;  and  on  which  the  interest  at 
that  rate  from  year  to  year  was  paid  to  the  defendant  up 
to  the  25th  of  March  1870,  when  the  principal  of  the  same 
was  also  paid  in  full  to  him. 

Reed,  for  the  plaintiff.  Notwithstanding  the  very  full 
and  specific  statement  which  had  been  made  by  Mr.  Mc- 
Caulley as  to  the  facts  of  the  case  and  the  nature  of  the 
transaction,  he  apprehended  that  it  would  be  difficult  to 
satisfy  the  jury  that  the  defendant  would  allow  even  a 
friend  such  as  he  was,  to  assume  the  agency  of  loaning 
his  money  to  a  needy  man  in  this  State,  and  without 
assuming  any  individual  risk  or  liability  whatever  on 
account  of  it,  to  make  out  of  his  agency  just  the  same 
profit  on  the  loan,  as  he  himself  was  to  realize  from  it; 
for  he  must  have  known,  as  a  matter  of  reasonable  and 
irresisible  inference,  at  least,  that  Mr.  McCaulley  was 
not  undertaking  such  a  business  as  his  agent,  or  the  agent 
of  anybody  else  in  it,  without  any  compensation  whatever 
on  his  part.  It  appeared,  however,  from  his  own  state- 
ment, that  he  was  to  have  six  per  cent,  of  the  sum  simply 
for  negotiating  and  transacting  the  loan,  and  that  too  was 
to  be  paid  in  advance,  or  retained  out  of  the  loan  itself  as 
soon  as  it  was  made,  while  the  defendant  was  to  receive 
interest  at  the  same  rate  to  be  paid  after  one  year  from 
the  date  of  it.  It  would  be  for  the  jury  to  say  whether 
such  a  thing  was  probable,   credible  or  possible.     If  not, 
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then  he  should  contend  that  any  corrupt  agreement  by 
shift  or  device  to  secure  or  obtain  on  a  loan  of  money 
a  greater  rate  of  interest  than  the  statute  allows,  is  usury. 
Ch.  on  Contr.  708.  Add.  on  Contr.  126.  Hine  vs.  Handy,  1 
Johns.  6.  Harris  vs.  Boston,  2  Camp.  348.  Lloyd  vs.  Scott,  4 
Pet.  205.  Moncure  vs.  Desmott,  13  Pet.  345.  And  the  pay- 
ment and  receipt  of  unlawful  interest  by  whatever  shift  or 
device  reserved,  is  prima  facie  evidence  of  such  a  corrupt 
agreement.  2  Cow.  678.  1  R.  I  si.  151.  1  Root  338.  3 
Da;;  268.  3  Har.  &  Johns.  109.  2  B.  &  P.  3^\.  3  B.  & 
P.  343.  Doug.  735.  Ch.  on  Contr.  710.  Whether  it  is  a 
usurious  contract  in  this,  or  any  other  case,  depends  on 
the  design  and  intention  of  the  parties  to  it,  and  when 
more  than  legal  interest  has  been  taken,  the  jury  must  find 
uhe  intention  so  to  take  it.  7  Gill  &  Johns.  44.  1  East 
195.  3  Met.  211.  1  Taunt.  571.  Bank  of  U.  S.  vs.  Waggner, 
9  Pet.  378.  And  the  lender,  the  agent  of  the  lender,  or  the  len- 
der and  his  agent  together,  cannot  take  over  six  per  cent, 
without  violating  the  law,  for  no  shift,  artifice,  or  contriv- 
ance, however  ingeniously  devised  for  the  purpose  of 
evading  the  prohibition  of  the  statute,  or  disguising  the 
corrupt  character  and  true  object  of  it,  can  escape  the 
penalty  and  consequences  of  usury.  Cranston  vs.  Nields,  5 
Harr.  372.  Gardner  vs.  Daniel,  2  Houst.  300.  Owen  vs. 
Barloiv,  1  New  Rep.  101.  Dagnall  vs.  Wigley,  11  East  43. 
Andrews  vs.  Reed,  13  Pet.  65.  Hine  vs.  Handy,  1  Johns.  Ch. 
Rep.  6. 

Massey,  (Comegys  with  him)  for  the  defendant,  confined 
the  argument  for  the  defence  to  the  evidence  in  the  case, 
and  contended  thac  there  was,  not  only  no  proof  that  the 
defendant  was  a  party  to  any  corrupt  or  usurious  contract 
in  the  case,  or  received  any  more  than  six  per  cent,  interest 
on  the  loan,  but  the  proof  on  the  contrary,  was  direct  and 
positive  that  he  was  not  a  party  or  privy  to  any  such  con- 
tract, and  did  not  receive  a  cent  of  interest  above  the  rate 
limited  by  law;  and  in  fine,  that  there  was  no  usurious  loan 
of  monev  in  the  case  at  all. 
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Reed,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  it  was  a 
penal  action  founded  on  the  provision  of  the  statute  of 
usur\^  to  recover  the  sum  of  $5500,  alleged  to  have  been 
loaned  by  the  defendant  to  John  S.  Kersey  at  a  usurious 
rate  of  interest,  that  is  to  say,  at  a  higher  rate  of  interest 
than  six  per  centum  per  annum,  and  that  he  has  thereby 
forfeited  a  sum  equal  to  it,  one  half  for  the  use  of  the 
party  suing,  and  the  other  half  for  the  use  of  the  State. 
It  was  a  well  settled  principle  of  law  that  any  intentional 
taking,  either  directly  or  indirectly,  of  interest  on  a  loan 
of  money  at  a  higher  rate  than  the  statute  allows,  is  usur- 
ious, and  subjects  the  party  guilty  of  it,  to  the  penalty  or 
forfeiture  imposed  by  it.  To  entitle  the  plaintiff  to 
recover,  however,  the  jury  must  be  satisfied  from  the 
evidence  that  there  was  an  agreement  directly  or  indi- 
rectly brought  about,  between  John  S.  Kersey  and  the 
defendant  when  the  loan  of  the  money  was  made  to  him, 
that  he  would  pay  the  defendant,  directly  or  indirectly,  no 
matter  in  what  way,  or  by  what  contrivance,  a  higher  rate 
of  interest  than  six  per  cent,  per  annum  upon  it.  And  if 
there  was  any,  or  sufficient  evidence  in  the  case  to  satisfy 
them  that  there  was  an  understanding  or  agreement  be- 
tween the  defendant  and,  either  McCauUey,  or  Rickards, 
through  whose  agency  or  instrumentality  the  loan  was 
negotiated  and  transacted,  that  he  was  to  share  to  any  ex- 
tent in,  or  be  paid  any  part  of  the  commissions  or  per 
cent,  they,  or  either  of  them,  were  to  receive  for  their  ser- 
vices in  the  business,  and  the  defendant  was  paid  any  part 
of  such  commissions  by  them,  or  either  of  them,  then  it 
would  constitute  a  usurious  loan  by  him  to  Kersey,  and  a 
violation  of  the  provisions  of  the  statute,  and  their  ver- 
dict should  be  in  favor  of  the  plaintiff  for  the  amount 
sued  for  in  the  action.  But  the  fact  that  Kersey  agreed 
with  McCaulley  after  the  latter  had  been  furnished  with 
the  money  by  the  defendant  for  him,  that  he  would  pay 
him    interest    on    it    from    that    time,    if    he    would  holrl 
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and  retain  it  for  him,  until  he  could  get  certain 
incumbrances  then  open  on  the  record  against  him  and 
his  property  discharged  and  satisfied,  and  which  McCaulley 
assented  to  and  did  at  his  special  instance  and  repeated 
requests,  would  not  impair  or  affect  the  validity  or  legality 
of  the  loan,  or  taint  it  with  usury,  if  Kersey  in  pursuance 
of  that  agreement  did  pay  interest  at  the  rate  of  six  per 
cent,  per  annum  upon  it,  and  no  more,  from  that  time. 
For  it  was  but  a  reasonable,  fair  and  legitimate  under- 
standing and  agreement  between  them  under  such  cir- 
cumstances. If,  however,  the  jury  were  not  satisfied  from 
the  evidence  that  there  was  some  such  agreement  or  un- 
derstanding between  the  defendant  and  McCaulley,  and 
Rickards,  or  either  of  them,  as  before  suggested,  and  that 
the  defendant  was  paid  some  part  of  the  commissions 
received  by  them,  or  either  of  them,  then  their  verdict 
should  be  for  the  defendant. 

The  defendant  had  a  verdict. 


William  Cowgill  v.  John  S.  Mason. 

An  alias  ft.  fa.  cannot  issue  on  a  judgment  before  a  justice  of  the  peace 
three  years  or  more  after  the  rendition  of  it,  notwithstanding  a  fi.  fa. 
has  been  issued  on  it  within  the  three  years  and  levied  on  the  goods  of 
the  defendant  and  also  a  venditioni  exponas  has  been  issued  thereon 
after  the  three  years,  and  returned  "goods  sold  and  proceeds  applied 
to  other  claims,"  unless  such  alias  fi.  fa.  is  issued  on  the  same  day  such 
venditioni  exponas  is  returned. 

Certiorari.  The  judgment  in  the  case  was  entered 
on  the  11th  day  of  May  1860,  on  which  a  fi.  fa.  was  is- 
sued returnable,  and  returned  on  the  2d  day  of  October 
following  "levied  on  the  goods  of  the  defendant,"  and 
upon  which  a  venditioni  exponas  was  issued  on  the  27th 
day  of  June  1871,  returnable  and  returned  on  the  3d 
day    of    October    following,    with    the    indorsement    upon 


COWGILL  V.   MASON.  321 

it,  "returned  by  order  of  the  plaintiff's  attorney,"  and 
on  the  following  day  an  alias  venditioni  exponas  was  there- 
upon issued  and  returned  on  the  14th  day  of  that  month, 
"goods  sold  by  Sheriff  of  Kent  County  and  proceeds 
applied  to  other  claims."  On  the  16th  day  of  that 
month,  two  days  after  the  return  of  the  alias  venditioni  ex- 
ponas, an  alias  fi.  fa.  was  issued  on  the  judgment. 

The  exception  to  it  was  that  the  alias  fi.  fa.  so  issued 
was  irregular,  illegal  and  void,  because  it  was  not  a  regu- 
lar continuance  of  the  previous  process  on  the  judg- 
ment, as  more  than  three  years  had  then  elapsed  since 
the  rendition  of  it. 

By  the  Court.  An  execution  may  issue  on  a  judgment 
before  a  justice  of  the  peace  at  any  time  within  three 
years  after  the  rendition  of  it  without  a  scire  facias,  and 
an  alias  fi.  fa.  may  issue  in  like  manner  within  that  time; 
and  if  execution  is  begun  within  the  three  years,  and  is 
extended  beyond  that  period,  it  may  be  followed  up  by 
alias  execution,  provided  it  is  issued  on  the  same  day  the 
preceding  execution  is  returned.  The  rule  of  law  in  re- 
lation to  execution,  is  that  in  all  continued  writs,  the 
alias  process  must  be  tested  the  day  on  which  the  pre- 
ceding writ  was  returnable;  but  as  justices  of  the  peace 
have  no  stated  temis  of  court,  and  there  can  be  with- 
them  no  fiction  of  continuances  on  the  roll,  it  follows  that 
the  alias  process  m\ist  be  issued  by  such  an  officer  on  the 
day  of  the  return  of  the  next  preceding  writ  of  execution 
in  the  case,  or  it  cannot  be  issued  at  all,  and  the  plaintiff 
will  necessarily  be  put  to  his  scire  facias  on  the  judgment. 
Messick  vs.  Russell,  3  Harr.  13.  But  in  this  case  the  alias 
fi.  fa.  was  not  issued  until  two  days  after  the  alias  vendi- 
tioni exponas  which  preceded  it,  had  been  returned.  It 
must,  therefore,  be  set  aside. 

Comegys,  for  the  plaintiff  in  the  certiorari. 

Reed,  for  the  defendant  in  the  certiorari. 
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Edward  Warpole  v.  Joseph  Ellison. 

A  material  alteration  made  in  a  promissory  note  by  the  holder  of  it  for  his 
benefit  without  the  authority  or  consent  of  the  indorser  of  it,  but  after- 
ward erased  by  him  also  without  the  authority  or  knowledge  of  the 
endorser  before  the  maturity  of  it,  although  made  without  any  fraudu- 
lent intention  on  his  part,  will  vitiate  and  avoid  the  note. 

Assumpsit  on  a  promissory  note  for  $71,  made  Febru- 
ary 15th,  1869,  by  Charles  Washington  to  the  order  of 
the  defendant,  payable  nine  months  after  date,  at  the 
Delaware  City  National  Bank,  and  by  him  indorsed  be- 
fore maturity  to  the  plaintiff  for  the  accommodation  of 
the  maker,  who  had  dehvered  it  to  the  plaintiff  in  part 
payment  for  goods  before  sold  and  delivered  to  him  by 
the  plaintiff,  and  who  in  a  few  days  after  the  delivery  of 
it  to  him,  had  altered  it  without  the  authority  or  consent 
of  the  defendant,  by  inserting- the  words  "with  interest," 
but  which  he  had  afterward  erased,  a  few  days  before  it 
became  due,  also  without  the  authority  oi  knowledge  of 
the  defendant.  It  was  admitted  thac  the  defendant  had 
been  duly  notified  of  the  protest  of  it  for  non-payment 
by  the  maker  at  maturity;  and  the  question  was  whether 
the  alteration  so  made  and  erased  vitiated  the  note. 

J .  W.  Rodney,  for  the  plaintiff.  He  would  admit  that 
it  had  been  at  one  time  a  material,  though  not  a  fraudu- 
lent alteration,  for  the  note  should  have  been  so  drawn 
originally,  as  it  was  given  for  a  balance  due  on  settlement 
of  an  account  with  an  additional  credit  of  nine  months 
to  the  maker  on  the  security  of  the  defendant's  indorse- 
ment, and  the  holder  innocently  supposing  he  had.  a 
right  to  make  the  correction,  had  made  the  alteration 
without  any  fraudulent  intention  whatever.  But  on  dis- 
covering his  error  while  it  was  yet  in  his  hands  and  be- 
fore its  maturity,  he  rectified  his  own  mistake  and 
erased  the  alteration,  and  the  same  hand  that  committed 


WARPOLE  V.   ELLISON.  323 


had  corrected  the  error,  and  it  is  now  and  was  at  its 
maturity,  the  same  as  it  orie;inally  was,  without  any  ma- 
terial alteration  in  point  of  fact  in  it.  2  Pars,  on  Notes 
and  Bills,  582. 

Spruance,  for  the  defendant.  It  was  not  only  when 
made  a  material  change  in  a  material  part  of  the 
note,  but  it  was  intended  to  be,  and  was  for  the 
benefit  of  the  holder  of  it;  and  such  was  the  policy  and 
jealousy  of  the  law  in  regard  to  the  purity  of  such  nego- 
tiable paper,  that  even  such  an  alteration  as  this  was  or 
had  been,  was  fatal  to  it,  and  would  vitiate  and  avoid  the 
note  in  the  hands  of  any  holder  of  it,  and  particularly  in 
the  hands  of  the  holder  who  made  the  alteration.  Sud- 
ler  vs.  Collins,  2  Houst.  538.  Warrington  vs.  Earley,  75  E. 
C.  L.  R.  763.  Birdfield  vs.  Moore,  77  E.  C.'L.  R.  682. 
Master  vs.  Miller,  4  T.  R.  320.  2  Pars,  on  Notes  and  Bills, 
571. 

Rodney,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  as  the 
facts  in  the  case  were  before  them  in  a  written  statement 
signed  by  the  counsel,  the  court  would  say  to  them  that 
the  note  was  vitiated  by  such  an  alteration,  and  the 
plaintiff  could  not  recover  upon  it,  because  the  policy  of 
the  law  which  is  to  guard  and  preserve  such  instniments 
in  their  strictest  purity  and  entire  exemption  from  any 
material  alteration  whatever,  would  not  allow  the  plain- 
tiff even  to  attempt  to  do  what  he  had  endeavored  to  do 
in  this  case,  notwithstanding  it  might  have  been  done  by 
mistake  and  without  any  fraudulent  intention  on  his  part. 
Their  verdict  should,  therefore,  be  for  the  defendant. 
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Robert  Morrison  v.  Robert  Mitchell. 

An  action  of  trespass  quare  clausum  fregit  will  lie  at  the  suit  of  a  pre- 
ceding tenant  against  the  succeeding  tenant  of  a  farm,  for  willfully 
allowing  his  hogs  on  the  farm  to  continually  trespass  on  and  damage  the 
wheat  of  the  former  while  growing  and  being  harvested  upon  it. 

Trespass  quare  clausum  fregit.  The  plaintiff  was  tenant 
of  a  farm  in  Red  Lion  hundred  during  the  year  1870, 
and  until  the  25th  of  March  1871,  and  had  two  fields  of 
it  in  growing  wheat  when  he  removed  from  it,  and  was 
succeeded  in  the  possession  of  it  by  the  defendant  as 
tenant,  who  kept  a  large  number  of  hogs  upon  it  without 
penning  them  up,  which  got  into  the  fields  of  wheat 
under  the  fences  inclosing  them,  and  trespassed  upon  the 
wheat  continuously  through  the  Spring  and  Summer 
succeeding  up  to  the  time  of  cutting  it,  and  during  the 
harvest,  and  after  it  was  removed  to  the  stack  yard,  and 
destroyed  in  all  from  fifty  to  seventy-five  bushels  of  it, 
according  to  the  estimate  of  the  witness.  It  was  also 
proved  that  the  defendant  was  aware  that  his  hogs  were 
so  trespassing  upon  it,  but  did  nothing  to  prevent  them; 
and  the  action  was  to  recover  damages  for  the  wrong 
and  injury  so  done  by  them  to  the  plaintiff. 

Gray,  for  the  defendant,  on  the  closing  of  the  testi- 
mony for  the  plaintiff,  moved  to  enter  a  non-suit  To 
maintain  the  action  which  was  in  trespass  quare  clausum 
fregit,  the  plaintiff  must  have  exclusive  possession  of  the 
soil  on  which  the  trespass  is  alleged  to  have  been  com- 
mitted at  the  time  when  it  was  committed,  and  such  a 
possession  as  one  who  is  merely  entitled  to  emblements, 
and  a  right  of  entry  upon  the  premises  and  of  ingress 
and  egress  for  the  purpose  of  gathering  and  carrying 
them  away,  has  not,  and  cannot  have  in  contemplation 
of  law.  2  Black.  Com.  404.  1  Wms.  on  Exrs.  460.  Co. 
Lit.  56a.    But  it  docs  not  appear  that  the  plaintiff  had  even 
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that  right  or  privilege  in  the  present  case.  For  the  lease 
under  which  he  held  the  farm,  then  in  the  exclusive  posses- 
sion of  the  defendant,  contained  no  covenant  or  stipulation 
in  relation  ^o  the  right  of  the  way-going  tenant  to  the 
crop  of  wheat  planted  and  growing,  or  as  to  his  right  of 
ingress  and  egress  for  the  purpose  of  harvesting  and  re- 
moving the  crop  at  its  maturity;  and  no  proof  had  been 
offered  of  any  custom  in  such  a  case  to  show  that  he  had 
such  a  right  independent  of  the  provisions  of  the  lease. 
Com.  on  Land,  and  Ten.  359.  Brown  on  Actions  of  Law, 
45.  Law  Libr.  296,  415.  Besides,  it  must  be  shown  in 
such  an  action,  that  the  injury  complained  of  was  direct 
and  immediate,  and  not  consequential  in  its  character, 
or  the  result  simply  of  the  negligence  of  the  defendant 
in  not  confining  his  hogs,  but  suffering  them  to  so  run 
at  large  on  the  farm  as  to  get  into  the  wheat,  for  our 
statutory  provision  abolishing  the  common  law  distinc- 
tion between  an  action  of  trespass  and  an  action  on  the 
case  in  that  respect,  does  not  apply  in  such  a  case  as  this. 
Cannon  vs.  Horsey,  1  Houst.  440. 

/.  W.  Rodney,  for  the  plaintiff.  It  has  been  directly 
decided  in  other  States,  if  not  in  this,  that  an  action  of 
trespass  quare  clausum  f regit  will  lie  in  such  a  case,  and 
that  the  preceding  tenant  has  an  exclusive  possession  of 
the  locus  in  quo  for  the  time  being,  and  until  the  growing 
crop  is  matured  and  gathered  knd  carried  away,  g.s  will 
sustain  such  an  action  against  the  succeeding  tenant  of 
the  farm,  or  any  other  trespasser  upon  it.  Stewart  vs. 
Doughten,  9  Johns.  108.  Austin  vs.  Sawyer,  9  Cow.  40. 
Wilson  vs.  Macquett,  3  Burr.  1824.  1  Washb.  on  Real  Est. 
496.    Cannon  vs.  Horsey,  1  Houst.  440. 

Gray,  replied. 

By  the  Court.  We  consider  that  the  plaintiff  had  such  an 
exclusive  possession  of  the  whole  crop  of  wheat  while 
growing   and   until   it    was   harvested   and    his   landlord's 
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share  as  rent  was  severed  from  it,  as  would  entitle  and 
enable  him  to  maintain  an  action  of  trespass  quare  clausum 
(regit  for  breaking  and  entering  the  close  in  which  it  was 
then  growing,  or  being  harvested  and  damaging  it, 
g,gainst  the  succeeding  tenant  of  the  farm,  the  defendant; 
and  as  it  has  been  proved  that  he  was  informed  and 
well  knew  that  his  hogs  were  continually  getting  into 
the  fields  and  seriously  damaging  the  wheat  of  the  plaint- 
iff, it  was  his  duty  to  have  prevented  it  effectually;  but 
as  he  made  no  effort  to  do  that,  the  injury  done  by  them 
was  so  far  willful  on  his  part,  as  to  render  him  liable  in 
this  form  of  action  for  it,  and  not  in  an  action  on  the 
case  for  it,  as  the  result  or  consequence  of  his  negligence 
merely.  The  motion  for  a  nonsuit  is,  therefore,  over- 
ruled. 

The  case  then  went  to  the  jury  and  the  plaintiff  had  a 
verdict. 


Samuel  Sloan  v.  Arthur  H.  Grimshaw. 

Plans  of  an  architect  for  the  erection  of  a  building  are  not  matters  prop- 
erly chargeable  in  a  book  account,  or  to  be  proved  by  a  copy  of  it  ap- 
pended to  an  affidavit  of  a  cause  of  action. 

The  action  in  this  case  was  on  a  book  account  which 
was  as  follows : 

Dr.  Grimshaw,  Wilmington,  Del.,  Dr. 
To  making  plans  for  alteration  for  changing  Semi- 
nary building  into  two  dwelling  houses,  Wil- 
mington, Del.,      -  -  -  -  $100.00 
The  plaintiff's  affidavit  of  the  cause  of  action  duly  taken 
and  annexed  to  it,  stated  that  the  foregoing  account  which 
purported  to  be   a  copy  of  his  book  of  original   entries, 
was  the  cause  of  action  in  the  suit,  and  that  the  simi  de- 
manded with  interest  to  date  he  verily  believed  was  justly 
and  trulv  due  &c. 
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Bird,  for  the  plaintiff,  now,  at  the  first  term  moved 
for  judgment  thereon  in  favor  of  the  plaintiff  for  the  want 
of  an  aflfi davit  of  defence  to  it  by  the  defendant. 

Whitely,  for  the  defendant,  objected  to  the  entry  of 
judgment  upon  it,  because  the  item  was  not  a  matter  prop- 
erly chargeable  in  a  book  account,  or  properly  to  be 
proved  by  a  copy  of  it  under  the  statute  in  relation  to 
judgments  on  such  affidavits. 

The  Court  so  considered  and  refused  to  enter  judgment 
upon  it. 


COU  RT  OF  ERRORS  AND  APPEALS, 

JUNE  TERM. 


1872. 


Richard  Roe,  casual  ejector,  and  Alfred  Carson,  tenant 
in  possession,  defendant  below,  plaintiff  in  error,  v. 
John  Doe  on  the  demise  of  Harbeson  Hickman,  plain- 
tiff below,  defendant  in  error. 

Even  a  latent  ambiguity  in  the  terms  of  description  employed  in  a  devise 
cannot  be  explained  by  parol  evidence  of  the  declarations  of  the  testator 
made  after  the  execution  of  his  will,  as  to  which  of  the  two  tracts  of  land 
mentioned  in  it,  he  intended  respectively  to  devise  to  each  of  the  de- 
visees named  in  it. 

This  case  came  up  on  a  writ  of  error  to  the  Superior 
Court  in  and  for  Sussex  County,  and  on  a  bill  of  exceptions 
filed  to  the  ruling  of  the  court  below  upon  a  question  as 
to  the  admissibility  of  certain  evidence  offered  on  behalf 
of  the  defendant  in  the  trial  of  the  case  below,  and  was 
heard  in  this  court  before  Bates,  Chancellor,  and  Wootten 
and  Houston,  Associate  Judges. 

It  was  an  action  of  ejectment  by  Harbeson  Hickman, 
the  plaintiff  below,  against  Alfred  Carson,  the  defendant, 
below,  to  recover  the  one  undivided  half  part  of  a  tract 
of  land  in  Lewes  and  Rehoboth  hundred,  devised  by  Jacob 
Prettvman  in  his  last  will  and  testament  to  his  son  Samuel 
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Prettyman,  and  which  was,  as  follows:  "First,  I  give  and 
bequeath  to  my  beloved  wife  Levisa  Prettyman  all  my 
estate,  both  real  and  personal,  for  and  during  her  natural 
life  subject  to  the  following  restrictions,  that  is  to  say,  if 
either  my  children  Samuel,  Margaret  Ann,  or  Elizabeth 
S.  Prettyman,  upon  arriving  at  age  should  request  to  be 
permitted  to  occupy  their  share  or  portion  of  my  said 
landed  estate  hereafter  devised  to  them,  they  are  to  be 
allowed  to  do  so  by  my  said  widow,  on  condition  of  their 
paying  to  my  said  widow  a  fair  annual  rent  therefor  to 
be  ascertained  by  any  two  respectable  freeholders  chosen 
jointly  by  the  parties,  and  not  otherwise.  Item,  I  give 
and  bequeath  to  my  well  beloved  daughter  Elizabeth, 
my  house  and  lot  where  I  now  reside,  containing  about 
eight  acres,  more  or  less,  to  her,  her  heirs  and  assigns  for- 
ever. Item,  I  give  and  bequeath  to  my  aforesaid  daughter 
Elizabeth  S.,  all  that  part  of  my  land  lying  on  the  N.  East 
Side  of  the  Mill  Road,  commencing  at  a  cedar  post  near 
the  Bark  factory  and  running  down  to  the  Beaver-dam 
branch  to  a  cedar  post,  to  her,  her  heirs  and  assigns  for- 
ever. Item,  I  give  and  bequeath  to  my  well  beloved  son 
Samuel  and  to  my  well  beloved  daughter  Margaret  Pretty- 
man all  the  residue  of  my  real  estate,  to  them,  their  heirs 
and  assigns  forever,  to  be  equally  divided  between  them." 
All  the  real  estate  of  the  testator  was  embraced  in  two 
tracts,  the  house  and  lot  where  he  resided,  situated  on  the 
south  west  side  of  the  Mill  road  mentioned,  and  another 
and  larger  tract  in  one  body  of  land  lying  on  the  north 
east  side  of  that  road,  and  separated  by  it  from  the  house 
and  lot  referred  to,  consisting  of  about  one  hundred  and 
fifteen  acres,  and  which  was  to  be  divided  by  the  line  des- 
ignated in  the  will  into  two  parts,  one  of  which  is  in 
the  first  place  devised  to  his  daughter  Elizabeth  S.,  and 
the  other,  as  the  residue  of  his  real  estate,  is  devised  to  his 
son  Samuel  and  his  daughter  Margaret,  to  be  equally 
divided  between  them.  It  was  shown  by  the  plots  and 
pretensions  that  the  division  line  designated  in  the  will, 
commences  on  the  Mill  road  near  the  eastern  terminus  of 
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it,  ^iianing  straight  in  nearly  a  due  north  west  course 
length  wise  through  the  entire  body  of  the  tract,  and 
divides  it  into  two  unequal  parts,  the  part  on  the  south 
west  side  of  the  line  and  lying  between  it  and  the  Mill 
road,  containing  about  forty  eight  acres,  and  other  part 
lying  on  the  other  or  north  east  side  of  the  line,  con- 
taining about  sixty  seven  acres.  The  testator  died  in 
1845  and  his  widow  i4i  1869,  leaving  all  the  devisees  in 
remainder  to  survive  her,  between  whom  no  partition  of 
the  tract  had  been  made  under  the  will,  or  otherwise. 
Hickman,  the  plaintiff  below,  who  had  succeeded  by  pur- 
chase to  the  one  undivided  half  part  of  his  son  Samuel 
Prettyman  in  all  the  residue  of  the  real  estate  devised  to 
him  and  his  daughter  Margaret  Prettyman,  to  be  equally 
divided  between  them,  claimed  in  right  of  Samuel  under 
his  purchase  and  as  tenant  in  common  with  Margaret,  the 
one  undivided  moiety  of  the  part  lying  on  the  north  east 
side  of  the  division  line  designated  in  the  will,  and  contain- 
ing the  largest  number  of  acres  of  the  two  tracts,  and  the 
action  below  was  brought  by  him  to  recover  it;  whilst 
Carson,  the  defendant  below  and  tenant  in  possession,  and 
the  husband  of  the  daughter  Elizabeth,  resists  the  claim 
and  contends  that  the  whole  of  that  part  of  it,  is  the  part 
devised  to  her  in  severalty  in  the  will. 

On  the  trial  of  the  case  before  the  jury  the  defendant 
below  called  a  witness  to  prove  that  the  testator  intended 
in  his  will  to  devise  the  part  of  the  tract  lying  on  the 
northeast  side  of  the  line  of  division  indicated  in  it,  by 
declarations  made,  as  well  as  acts  done  by  him  in  re^'ard 
to  the  matter,  after  the  making  of  his  will,  and  contended 
that  if  there  was  any  uncertainty  as  to  his  intention  in 
respect  to  it  arising  in  the  case,  it  constituted  a  latent  am- 
biguity, and,  therefore,  the  evidence  he  proposed  to  intro- 
duce, was  admissible  to  explain  and  remove  it.  This  was 
objected  to  and  denied  by  the  counsel  on  the  other  side, 
and  the  court  after  argument  excluded  the  evidence  offered 
on  the  ground  that  it  was  not  admissible;  and  to  that 
decision  of  the  court  below  the  bill  of  exceptions  in  this 
case  was  taken. 
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Cullen,  for  the  plaintiff  in  error.  The  first  thing  that 
would  appear  on  reading  the  will  was  the  certainty  that 
the  testator  intended  to  devise  and  dispose  of  all  his  real 
estate  by  it;  and  in  the  next  place,  that  he  intended  to 
devise  to  his  daughter  Elizabeth,  the  house  and  lot  men- 
tioned in  the  first  devise  to  her,  and  also  a  part  of  his  land 
lying  on  the  opposite,  or  northeast  side  of  the  Mill  road. 
But  all  his  land,  except  the  house  and  lot  before  devised 
to  her,  was  then  lying  on  the  northeast  side  of  the  Mill 
road,  and  in  one  body  with  nothing  to  divide  it,  or  to  mark 
a  prospective  division  of  it,  except  the  two  cedar  posts 
planted  on  the  outlines  of  it,  between  which  he  directs  the 
line  of  division  to  be  run  and  made  as  indicated  in  the 
second  devise  to  her.  And  on  the  face  of  the  will  itself, 
and  without  looking  away  from  it  for  some  thing  else 
wholly  beyond  it,  no  one  could  possibly  discover  or  detect 
any  uncertainty  whatever  as  to  the  intention  of  the  testa- 
tor in  respect  to  it.  Indeed,  it  no  where  appears  in  the 
will  itself,  that  all  the  residue  of  his  real  estate  after  dis- 
posing of  his  house  and  lots  in  the  first  devise  to  her,  was 
lying  on  the  northeast  side  of  the  Mill  road,  or  that  even 
the  whole  of  that  part  of  his  land  mentioned  in  the  second 
devise  to  her,  was  lying  in  one  body  on  that  side  of  it; 
and  no  reader  on  carefully  perusing  the  will,  he  did  not 
care  who  he  might  be,  could  discover,  or  even  suspect  any 
uncertainty  in  the  meaning  of  it,  or  as  to  the  intention  of 
the  testator  in  the  devise  contained  in  it  to  his  daughter 
Elizabeth,  until  he  is  otherwise  informed  that  the  whole  of 
that  part  of  his  land,  as  well  as  all  the  residue  of  his  real 
estate,  was  then  lying  in  one  body  on  the  northeast  side  of 
that  road.  And  if  that  was  the  case,  could  there  then  be 
any  uncertainty  as  to  the  meaning  or  intention  of  the 
testator  in  respect  to  the  matter,  apparent  upon  the  face  of 
the  will,  or  the  devise  itself?  There  could  not  be  such  an 
idea  as  that  suggested  b}^  the  will  itself  to  any  one  reading 
it  without  such  extrinsic  knowledge  or  information;  and 
that  constituted  the  true  test  between  a  patent  and  a  latent 
ambiguity,  particularly  ia  a  will.     The  former  can  never 
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be  e3tpk.ined,  aided,  or  remedied  in  any  manner  by  parol 
evidence,  whilst  the  latter  always  may  be.  In  this  case 
there  was  no  uncertainty  apparent  upon  the  face  of  the 
devise,  and  none  had  been  discovered,  or  could  be  discov- 
ered, until  we  come,  to  apply  it  to  the  subject  matter  of  it, 
the  part  of  the  land  specifically  designed  to  be  devised  by 
it,  and  to  inquire  and  ascertain  by  subsequent  information 
from  other  sources,  not  only  the  facts  which  he  had  before 
mentioned,  but  even,  the  location  of  it  with  reference  to 
the  cardinal  points  of  the  compass:  and  that  in  his  judg- 
ment clearly  constituted  it  a  latent  ambiguity,  and  ren- 
dered admissible  for  the  purpose  of  explaining  and 
removing  it,  the  parol  evidence  which  the  court  below  had 
excluded.  2  Rob.  on  Wills  15.  1  Jarm.  on  Wills  352,  371. 
2  Redf.  on  Wills  577,  584.  Miller  vs.  Trovers,  21  E.  C.  L. 
R.  288.  Piesch  vs.  Dixon,  1  Mason  9.  Ely  vs.  Adams,  19 
Johns.  313.  Wigr.  on  Wills,  7.  1  Greenl.  Ev.  sees.  289, 
290.  Parsons  vs.  Parsons,  1  Ves.  Jr.  266.  Thomas  vs. 
Thomas,  6  T.  R.  671.  Pritchard  vs.  Hicks,  1  Paige  270. 
Gord  vs.  Needs,  1  M.  &  W.  129.  Ryers  vs.  Wheeler,  22 
Wend.  148.  Brown  vs.  Thorndike,  15  Pick.  388.  Hiscocks 
vs.  Hiscocks,  5  M.  &  W.  362.  Mann  vs.  Mann's  Executor,  1 
Johns.  Ch.  Rep.  231.  Ulrich  vs.  Litchfield,  2  Atk.  372. 
Richardson  vs.  Watson,  4  Barn.  &  Ad.  487.  Hyatt  vs.  Pugs- 
ley,  23  Barb.  285.  Townsend  vs.  Downing,  23  Verm.  225. 
Smith  vs.  Smith,  4  Paige  271.    Redf.  on  Wills  673,  695. 

Lay  ton,  for  the  defendant  in  error,  was  stopped  by  the 
Court. 

Bates,  Chancellor .  We  have  interposed  and  stopped  the 
counsel  for  the  defendant  in  error;  because  we  do  not 
think  it  necessary  that  the  argument  of  the  case  should  be 
protracted  by  a  reply  on  his  part.  He  would,  however, 
remark  before  the  court  proceeded  to  announce  its  opinion 
in  the  case,  that  if  the  words  of  the  devise  in  question 
were  sufficiently  certain  to  indicate  the  intention  of  the 
testator  to  give  to  his  daughter  Elizabeth  that  part  of  his 
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land  north  east  of  the  mill  road  commencing  at  the  cedar 
post  near  the  bark  factory  and  extending  to  the  cedar  post 
in  the  beaver-dam  branch,  which  lies  on  the  north-east 
side  of  the  mill  road,  and  between  it  and  the  line  directed 
in  the  devise  to  be  run  between  the  cedar  posts,  then  in 
that  view  of  it,  there  can  be  no  ambiguity  or  uncertainty, 
either  patent  or  latent,  as  to  the  intention  of  the  testator 
in  respect  to  the  part  she  was  to  take  under  that  devise. 
If,  however,  the  tenns  of  the  devise  are  not  sufhciertly 
certain  in  themselves,  to  indicate  without  any  unavoidable 
doubt  or  difficiilty  incapable  of  solution  or  removal  bv  any 
thing  contained  in  the  will,  or  made  part  of  the  will  itself 
by  reference  to  it,  (as  a  title  paper  for  instance,)  the  inten- 
tion of  the  testator  to  devise  that  portion  of  the  tract  to 
his  daughter  Elizabeth,  but  leave  it  so  uncertain  that  we 
are  not  able  to  determine  whether  it  was  his  intention  to 
devise  that,  or  the  other  portion  of  the  tract  lying  on  the 
other  side  of  the  line  directed  to  be  run  between  the  cedar 
posts,  and  made  the  division  line  between  her  and  the  two 
residuary  devisees  in  common,  then  the  uncertainty  con- 
sists in  the  terms  of  the  devise  itself,  and  is  apparent  upon 
the  face  of  it,  and  therefore  constitutes  what  is  termed  in 
law,  a  patent  ambiguity  which  no  parol  evidence  is  admis- 
sible to  explain  or  remove.  But  again,  if  no  doubt  arises, 
nor  any  uncertainty  appears  on  a  careful  reading  of  the 
whole  will,  and  particularly  the  devise  in  question,  as  to 
the  intention  of  the  testator  in  that  respect,  and  it  only 
arises  or  is  presented  to  our  perception  when  we  come  to 
apply  the  written  devise  to  the  subject  matter,  or  the  thing 
devised  by  it,  still  it  is  even  then,  not  such  a  latent  am- 
biguity in  our  opinion,  as  will  admit  of  parol  evidence 
to  explain  it,  by  showing  which  one  of  the  two  parts  or 
portions  of  the  tract  directed  to  be  divided  by  the  line 
designated  by  him,  the  testator  intended  to  devise  to  his 
daughter  Elizabeth,  because  the  terms  of  description  em- 
ployed in  the  will  with  respect  to  it,  are  too  uncertain, 
imperfect  and  insufficient  to  ascertain  and  determine  which 
one  of  the  two  the  testator  intended  to  give  her,  without 
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adding  further  words  of  description  to  them  by  parol 
proof-  of  declarations  made  by  the  testator  after  the  exe- 
cution of  his  will  of  what  his  intentions  were  at  the  time 
of  making  it  with  respect  to  that  matter.  Contemplated 
in  either  aspect,  the  parol  evidence  offered  in  the  case  on 
behalf  of  the  defendant  below  was,  therefore,  inadmissi- 
ble. Owing,  however,  to  the  general  and  indefinite  char- 
acter of  the  declaration  and  pleadings  in  actions  of 
ejectment,  it  was  expedient  and  desirable  to  have  the  issue 
in  the  case  more  precisely  presented  on  the  record  of  the 
pleadings,  by  a  distinct  understanding  between  the  parties 
and  some  amendment  of  them  before  the  court  proceeded 
to  announce  its  opinion,  and  to  direct  judgment  to  be  en- 
tered in  the  case. 

He  then  inquired  of  the  counsel  for  the  plaintiff  below, 
which  one  of  the  parts  of  the  tracts  north-east  of  the  mill 
road  in  dispute,  the  plaintiff  claimed  to  be  entitled  to,  in 
right  of  the  testator's  son  Samuel  under  his  purchase,  and 
as  tenant'  in  common  now  with  his  daughter  Margaret, 
and  for  which  the  action  had  been  prosecuted;  to  which  he 
replied  that  the  plaintiff's  claim  and  action  was  for  the  one 
undivided  moiety  or  half  part  of  that  portion  of  the  tract 
mentioned,  which  lies  on  the  north-east  side  of  the  division 
line  directed  by  the  testator  in  the  devise  to  be  run 
between  the  cedar  posts  referred  to  in  it,  and  estimated  to 
contain  about  sixty  seven  acres.  To  a  similar  inquiry 
addressed  by  him  to  the  counsel  for  the  defendant  below, 
he  replied  that  the  defendant  was  claiming  and  defending 
the  action  for  the  same  portion  as  devised  and  intended 
to  be  devised  by  the  testator  in  its  entirety  and  in  severalty 
to  his  daughter  Elizabeth;  and  thereupon  the  consent  rule 
was  by  the  agreement  of  counsel  so  amended  upon  the 
record,  as  to  show  that  such  was  the  issue  in  the  case. 

Houston,  J.,  announced  the  opinion  of  the  Court.  Upon 
the  trial  of  this  case  in  the  court  below,  before  Chief  Jus- 
tice Gilpin,  Judge  Wales  and  myself,  we  were  all  of  opin- 
ion that  whether  the  uncertainty,  then  as  now  in  question. 
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constituted  a  patent  or  a  latent  ambiguity  in  contemplation 
of  law,  the  evidence  which  the  defendant  proposed  to  intro- 
duce for  the  purpose  of  explaining  it,  was  not  admissible. 
It  seemed  to  be  conceded,  however,  on  both  sides,  that 
there  was  an  uncertainty  in  fact,  involved  in  the  devise 
in  question,  as  to  which  one  of  the  two  portions  into  which 
the  testator  directed  all  that  part  of  his  land  lying  on  the 
north  east  side  of  the  mill  road,  to  be  divided  by  the  line 
designated  in  the  devise,  he  intended  to  give  by  it  to  his 
daughter  Elizabeth,  and  also,  of  course,  as  to  which  of 
them  he  designed  to  devise,  as  the  residue  of  his  real 
estate,  to  his  son  Samuel  and  daughter  Margaret,  to  be 
equally  divided  between  them;  and  the  only  question  pre- 
sented for  our  consideration  in  regard  to  it,  was  whether  it 
properly  constituted  a  patent,  or  latent  ambiguity.  But  a 
more  critical  and  careful  examination  of  the  words  of  the 
devise  has  since  satisfied  us,  and  also  this  court,  that  there 
is  in  fact,  no  uncertainty  or  ambiguity  of  either  kind  nec- 
essarily involved  in  the  terms  of  it,  when  the  precise  lan- 
guage of  it  is  read  and  considered  with  proper  care  and 
attention  by  us. 

We  know  from  the  plots  and  pretensions  laid  down  on 
both  sides,  that  the  house  and  lot  where  the  testator 
resided  at  the  time  of  making  his  will,  and  given  in  the 
first  devise  to  his  daughter  Elizabeth,  is  situated  on  the 
south  side  and  at  the  eastern  terminus  of  the  mill  road 
mentioned  in  the  next  and  second  devise  to  her,  the  words 
of  which  are  as  follows:  "Item,  I  give  and  bequeath  to 
my  aforesaid  daughter  Elizabeth  R.  all  that  part  of  my 
land  lying  on  the  N.  East  side  of  the  Mill  Road,  com- 
mencing at  a  cedar  post  near  the  Bark  factory  and  run- 
ning down  to  the  Beaver-dam  branch  to  a  cedar  post,  to 
her,  her  heirs  and  assigns  forever."  All  his  land,  except 
the  house  and  lot  first  mentioned,  we  learn  from  the  same 
source,  was  then  lying  in  one  body  on  the  north-east  side 
of  that  road,  and  which  constituted  the  south-west  bound- 
ary of  the  whole  of  it.  The  line  directed  to  be  run  com- 
mencing at  the  first  and  ending  at  the  second  cedar  post 
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mentioned,  we  also  learn  from  the  plots  and  pretensions, 
would-  extend  from  the  mill  road  at  a  point  nearly  opposite 
to  the  house  in  which  he  then  resided,  in  nearly  a  north- 
west direction  across  the  whole  tract  as  far  as  the  beaver- 
dam  branch,  at  least,  and  would  leave  all  the  portion  sep- 
arated  or   divided   by  it.   from   the   residue   of    the    tract, 
"lying  on"  the  northeast  side  of  that  road,  and  butted  and 
bounded  entirely  by  it  on  its  south-west  border;    ■whilst 
the  residue  of  the   tract  so  separated  or  divided  from  it, 
would  not  then  be  "lying  on"  the  north-east  side  of  the 
mill  road,  although  that  part  of  it  would  scill  be  lying  to 
the  norch  eastward  of  it,  but  not  on  it.     And  this  distinc- 
tion and  the  particular  import  of  the  words  "all  that  part 
of  his  land  lying  on  the  north-east  side  of  the  mill  road," 
when  so  severed  and  separated  from  the  residue  of  the 
tract  as  contemplated  and  directed  by  the  testator  at  the 
time  of  making  his  will,  and  with  his  mind's  eye  upon  the 
land  itself,  was  not  sufficiently  perceived  or  observed  by 
us  on  the  trial  of  the  case  below,  to  see  or  understand  it 
as  clearly  and  distinctly  as  he  doubtless  saw  it  and  under- 
stood it  when  the  will  was  written  and  executed  by  him; 
and  hence  the  doubt  and  uncertainty  which  seemed  for 
the  time  so  completely  to  envelop  and  obscure  the  mean- 
ing of  the  words  and  the  intention  of  the  testator  in  regard 
to  the  matter  and  the  devise  in  question.     In  reading  and 
ascertaining  the  meaning  of  terms  of  description  employed 
in  a  devise  so  concise  as  this  is,  it  is  particularly  necessary 
for  us,  we  think,  to  place  ourselves  for  the  time  in  the  sit- 
uation of  the  testator  when  making  his  will,  and  to  view 
the  matter  and  the  description  of  the  portion  of  the  tract 
which  he  intended  to  give  to  his  daughter  Elizabeth,  as 
he  probably  viewed  it  at  the  time  and  considered  what 
would  be  the  correct  and  proper  description  of  it,  when 
severed  from  the  residue  of  it  by  the  division  line  thus 
directed  to  be  run  by  him.     Nor  are  we  inclined  to  attach 
undue  importance  to  the  particular  meaning  and  import 
of  the  words  "lying  on"  the  north-east  side  of  the  mill 
road,  or  more  than  the  law  itself  requires  us  in  such  a  case 
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to  give  to  them ;  for  there  is  no  doubt  that  when  those  words 
are  used  in  sueh  a  conneetion,  or  in  any  instrument  in  the 
description  of  the  metes  and  bounds  and  location  of  land, 
they  import  in  law,  as  well  as  in  fact,  that  it  extends  to, 
and  borders  upon  the  boundary  designated  in  the  descrip- 
tion; and  which  in  this  case  would  have  the  effect  to 
locate  the  portion  intended  to  be  devised  by  him  to 
Elizabeth,  as  adjoining  to  and  bounded  immediately  by  the 
north-east  side  or  line  of  the  mill  road  and  no  other;  and 
according  to  the  plots  and  pretensions  we  find  that  it  bor- 
ders or  lies  on  no  other  road  whatever  in  any  portion  of 
its  outlines,  whilst  the  residue  or  other  portion  of  it,  bor- 
ders on  another  road  equally  as  public  and  as  much 
tra^■eled,  to  nearly  the  same  extent  as  on  the  mill  road, 
but  which  cannot  be  properly  described  as  "lying  on"  the 
"north-east  side"  of  cither  of  them. 

With  this  interpretation  given  to  the  devise  in  question, 
we  think  the  meaning  of  the  words  and  the  intention  of 
the  testator  as  expressed  in  them  become  quite  clear  and 
certain  even  on  the  face  of  the  devise  itself,  and  enable 
the  court  without  any  doubt  or  difficulty  to  sustain  it.  On 
the  contrary,  if  we  turn  from  this  view  and  consideration 
of  it,  and  attempt  to  apply  the  terms  of  description  to  the 
other  .portion,  or  residue  of  the  tract,  the  meaning  and  in- 
tention of  the  testator  becomes  at  once  involved  in  so 
much  doubt,  obscurity  and  uncertainty,  as  to  render  it  ab- 
solutely impossible  upon  the  face  of  the  devise,  or  from 
any  thing  contained  in  the  will  itself,  to  ascertain  and 
dettrmine  which  of  the  portions  of  it  he  intended  to  give 
to  Elizabeth,  or  which  of  them  he  intended  to  give  as  the 
residue  of  it,  to  Samuel  and  Margaret  to  be  equally  divided 
between  them;  and  which  would  have  the  effect,  inasmuch 
as  we  have  already  decided  that  the  parol  evidence  offered 
is  not  admissible  to  explain  the  ambiguity  of  the  devise 
in  question  to  his  daughter  Elizabeth  when  viewed  in  that 
aspect  of  it,  to  render  both  of  the  devises  absolutely  void 
for  uncertainty,  we  consider  that  the  maxim  of  law  which 
applies  with  great  propriety  in  the  construction  of  such  an 
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instrument,  ut  res  magis  yaleat  qiiani  pereat,  requires  that  we 
should-  give  the  former  interpretation  and  construction  to 
it;  and  hold  that  the  devise  in  question,  gives  to  the  testa- 
tor's daughter,  Elizabeth,  that  part  of  his  land  referred  to 
which  when  severed  or  divided  from  the  residue  of  it  by 
the  line  designated  in  the  devise,  lies  on  and  adjoins  the 
northeast  side  of  the  Mill  Road,  and  which'  contains  ac- 
cording to  the  surveys,  plots  and  pretensions  returned  in 
the  case  in  the  court  below,  forty-eight  acres  more  or  less. 
The  decision  of  the  court  below  on  the  question  of  evi- 
dence presented  in  the  bill  of  exceptions  is,  therefore, 
afhrmed. 


Philip  Plunkstt,  Complainant  below,  appellant,  v. 
Patrick  Dillon,  Defendant  below,  respondent. 

A  written  acknowledgment  signed  and  given  to  the  complainant  by  the 
respondent  that  they  had  on  that  day  purchased  the  quantity  of  land 
described  in  it,  the  complainant  paying  for  the  same  the  sum  of  three 
thousand  dollars,  for  which  the  respondent  received  the  deed,  but 
acknowledging  and  agreeing  that  the  complainant  was  to  be  paid  back 
his  three  thousand  dollars  with  interest,  and  receive  as  his  share  of  the 
profits,  if  any  there  should  be,  two-thirds,  and  he  one-third,  and  if  a 
loss  should  be  sustained,  they  were  to  bear  it  in  the  said  proportion ;  and 
in  consideration  of  his  receiving  the  deed,  he  executed  that  day  a  judg- 
ment bond  for  three  thousand  dollars  for  which  he  held  himself  account- 
able until  the  property  should  be  sold,  when  the  proceeds  of  such  sale 
should  go  to  pay  off  said  bond.  And  it  was  also  at  the  same  time  agreed 
between  them,  though  not  stated  in  the  acknowledgment,  that  in  the 
mean  time  judgment  should  be  entered  on  the  bond,  and  which  was  not 
done  until  five  years  and  three  months  thereafter,  nor  until  after  most  of 
the  land  had  been  sold,  and  the  agreement  had  been  denied  and  repudi- 
ated by  the  respondent.  The  land  referred  to  lay  in  the  city  of  Wilming- 
ton, and  the  latter  proceeded  soon  after  the  purchase  of  it,  to  have  it 
surveyed  and  laid  off  into  city  lots,  and  to  erect  houses  and  make  other 
improvements  upon  them  at  his  sole  expense,  and  from  time  to  time,  to 
sell  and  convey  the  same  as  his  own  property.  Held  in  the  absence  of 
any  direct  or  positive  evidence  to  the  contrary,  that  the  agreement  con- 
stituted a  bona  fide  and  valid  contract  of  partnership  of  a  special  char- 
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acter  between  them,  and  that  the  three  thousand  dollars  paid  by  the 
complainant  for  the  land,  was  an  advance  of  capital  by  him  on  account 
of  the  partnership,  and  was  not  a  usurious  loan  of  that  amount  of 
money  to  the  respondent  under  a  false  and  fraudulent  pretense  of  such 
a  partnership  contract  for  the  purpose  of  evading  the  prohibition  of  the 
statute  against  usury,  without  adequate  hazard  or  risk  of  the  principal 
or  any  part  of  it  in  the  undertaking,  nor  a  grossly  inequitable,  hard  or 
unconscionable  contract  for  exorbitant  profits  on  the  amount  of  money 
embarked  by  him  in  it,  without  adequate  risk  or  hazard  of  incurring 
any  loss  by  it ;  and  that,  therefore,  the  complainant  was  entitled  to  re- 
ceive, not  only  the  amount  of  the  bond  with  interest,  but  the  respondent 
was  bound  to  account  to  him  for  two-thirds  of  the  net  profits  realized 
from  the  sale  of  the  lots,  independent  of  the  improvements  made  upon 
them  by  him,  and  of  the  increased  value  of  the  land  still  retained  and 
held  by  him. 

This  case  came  up  on  appeal  from  the  decree  of  the 
Chancellor  sitting  in  and  for  New  Castle  County,  upon 
cross  bills  and  answers  filed  by  the  parties  respectively 
against  each  other,  and  was  heard  before  Gilpin,  C.  J., 
Wootten,  Houston  and  Wales,  Associate  Judges. 

The  bill  of  Plunkett,  the  complainant  below  in  the 
first  case,  alleged  that  on  the  10th  day  of  August  1864, 
he  and  Dillon,  the  defendant  belr>w  in  it,  verbally  agreed 
that  they  would  buy  on  their  joint  account  from  William 
Ferris  and  Philip  Garrett,  a  tract  of  land  in  the  city  of 
Wilmington,  on  the  terms  and  conditions,  and  for  the 
objects  and  purposes  agreed  on  between  themselves  as 
stated  and  set  forth  in  a  certain  paper  writing  signed  and 
delivered  by  him  to  the  complainant  on  that  day,  after 
the  purchase  had  been  made,  and  the  same  had  been 
conveyed  by  Ferris  and  Garrett,  to  Dillon  in  accordance 
with  their  verbal  agreement  in  relation'  to  it,  which  was 
as  follows:  "Wilmington,  Delaware,  August,  A.  D., 
1864.  This  is  to  certify  and  show  that  P.  Plunkett,  of 
the  city  of  Wilmington,  New  Castle  County  and  State 
of  Delaware,  and  I,  Patrick  Dillon  of  the  same  city  and 
State,  purchased  from  Ferris  and  Garrett  three  hundred 
and  seventy-five  feet  of  land  fronting  on  Madison  Street 
from  Second  to  Third  Streets,  and  in  depth  ninety-seven 
feet,    Philip    Plunkett    paying   for   the    same   the   sum   of 
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three,  thousand  dollars,  for  which  I  received  the  deed  for 
the  same.  But  I  acknowledge  and  agree  for  myself  and 
my  heirs,  that  said  Plunkett  is  to  be  paid  back  his  three 
thousand  dollars  with  interest,  and  receive  as  his  share 
of  the  profits,  if  any  there  shall  be,  two-thirds,  and  I 
one-third,  and  if  a  loss  should  be  sustained,  we  are  to 
bear  it  in  the  said  proportion.  In  consideration  of  my 
receiving  the  deed,  I  executed  this  day  a  judgment  bond 
for  three  thousand  dollars  for  which  I  hold  myself  ac- 
countable until  the  property  shall  be  sold,  when  the  pro- 
ceeds of  such  sale  shall  go  to  pay  off  said  bond.  Wit- 
ness my  hand  the  day  and  year  written,"  and  signed 
"Patrick  Dillon."  That  the  complainant,  as  stated 
therein,  paid  the  whole  of  the  said  three  thousand  dol- 
lars to  Ferris  and  Garrett,  as  the  consideration  and  pur- 
chase money  for  the  land  mentioned  and  described  in 
the  foregoing  written  acknowledgment,  and  received  as 
security  therefor  the  judgment  bond  of  Dillon  for  three 
thousand  dollars,  to  be  paid  out  of  the  proceeds  of  the 
property  when  sold,  as  also  therein  mentioned,  bearing 
interest  from  the  10th  day  of  August  1864,  and  upon 
which  he  entered  judgment  against  him  on  the  10th  day 
of  November  1869,  in  the  Superior  Court  in  and  for 
that  county,  and  which  he  alleged  remained  still  unpaid. 
That  Dillon  was  a  master  carpenter  and  had  been  en- 
gaged for  many  years  in  business  transactions  with  him 
for  their  mutual  profit,  the  complainant  furnishing  the 
means  and  capital,  and  he  doing  the  active  work  in  them, 
and  in  which  mutual  confidence  had  hitherto  subsisted 
between  them;  his  part  of  the  business  consisting  in 
buying  lots  and  building  houses  on  them,  with  com- 
plainant's aid,  who  was  generally  paid  out  of  the  pro- 
ceeds of  them  when  sold.  That  it  was  thus  carried  on 
solely  for  his  benefit,  as  the  complainant  had  often  put 
himself  to  much  inconvenience  to  accommodate  him,  but 
in  no  case  had  taken  or  received  from  him  more  than  the 
rate  of  six  per  cent,  per  annum  for  the  loan  or  use  of 
money   in  their  transactions.     That  the   particular  trans- 
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action  in  question,  was  for  their  mutual  benefit,  and  as 
he  was  a  practical  operator,  and  had  greater  facilities  for 
the  disposal  of  such  property,  than  the  complainant,  it 
was  agreed  between  them,  as  a  matter  of  convenience  in 
the  disposal  of  the  lots,  that  the  deed  for  the  property 
should  be  made  to  him  alone,  and  that  as  soon  as  it  was 
so  taken,  he  entered  into  possession  of  it,  and  proceeded 
to  divide  it  into  building  lots,  some  of  which  he  sold 
without  building  on  them,  and  the  others  he  built  on 
and  sold  with  the  houses  on  them,  and  thus  disposed  of 
most  of  the  tract,  but  retained  one  or  more  lots  for  his 
own  use,  and  was  then  residing  on  a  portion  of  it.  The 
bill  then  specified  the  several  building  lots  which  had 
been  so  sold  by  him  in  the  meantime,  their  dimensions 
in  front  and  depth  on  the  streets  mentioned,  also  the 
dates  of  the  deeds,  the  names  of  the  purchasers,  and  the 
price  paid  for  each,  amounting  in  number  to  seventeen 
in  all,  and  in  the  aggregate  to  the  sum  of  twenty-nine 
thousand  nine  hundred  and  fifty-one  dollars  received  by 
him  from  the  sale  of  them.  That  the  front  of  the  tract 
on  Madison  street  w^as  three  hundred  and  seventy-five 
feet  and  eight  inches,  or  eight  inches  more  than  is  stated 
in  the  written  acknowledgment  and  in  the  deed  from 
Ferris  and  Garrett  for  it,  and  which  with  a  depth  of 
ninety-seven  feet  was  the  actual  quantity  of  land  that 
was  conveyed  to  him,  to  be  disposed  of  and  accounted 
for  under  the  agreement  between  them  and  the  acknowl- 
edgment signed  by  him,  either  as  co-partnership,  or  as 
trust  property.  And  that  the  sales  showed  that  there 
w^as  a  portion  of  the  tract  remaining  in  his  hands  undis- 
posed of,  fronting  thirty-two  feet  on  Madison  and  tw^en- 
ty-seven  on  Second  street,  and  that  lots  on  the  former 
were  worth  at  the  time  they  were  sold  by  him,  from 
twelve  to  twenty  dollars  per  front  foot,  and  those  on  the 
latter  with  a  depty  of  from  eighty  to  ninety-two  feet, 
were  worth  from  twenty-five  to  forty  dollars  per  front 
foot. 

That  besides  the  amount   due  the  complainant  on  the 
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ju'dgfQent  bond,  and  from  the  sales  of  the  lots,  and  for  so 
much  of  the  tract  as  he  had  appropriated  to  his  own  use 
as  before  mentioned,  the  complainant  had  advanced  to 
him  on  several  occasions  by  way  of  loan,  simis  of  money 
upon  due  bills,  amounting  in  the  aggregate  of  nine  hun- 
dred and  fifty-four  dollars.  He  had  also  furnished  him  with 
stone  for  houses  he  was  building  on  Reed  Street  in  that 
city  to  the  value  of  twenty-eight  dollars;  and  if  the  settle- 
ment between  them  herein  after  stated,  should  be  rejected 
or  opened,  he  was  also  indebted  to  him  in  the  further  sum 
of  three  hundred  and  forty-one  dollars  and  seventy-seven 
cents  with  interest  from  January  1st  1865,  a  balance  of 
indebtedness  on  a  book  account  contracted  by  him  and 
James  Plunkett,  trading  as  Plunkett  and  Dillon,  but  whom 
he  had  survived,  and  for  which  he  was,  therefore,  liable. 
Also  in  the  further  sum  of  ten  dollars  on  a  due  bill  made 
by  him  November  21st,  1868,  and  transferred  to  the  com- 
plainant for  value;  and  which  due  bills  first  mentioned 
were  surrendered  and  delivered  up  to  him  by  the  com- 
plainant June  28th,  1869,  on  the  occasion  of  an  account 
taken  and  a  settlement  had  between  them  as  hereinafter 
set  forth.  On  the  day  last  mentioned  they  met  to  settle 
and  adjust  their  accounts  and  claims  against  each  other, 
and  on  stating  them  it  was  found  he  was  indebted  to  him 
in  a  balance  of  three  hundred  and  thirty-four  dollars  and 
seventeen  cents,  for  which  amount  he  gave  the  complain- 
ant his  promissory  note  of  that  date,  payable  to  his  order 
on  demand,  which  he  still  holds,  and  which  the  defendant 
neglects  and  refuses  to  pay,  although  it  has  been  demanded 
of  him.  The  original  draft  of  the  settlement  containing 
all  the  items  of  account  embraced  in  it,  was  annexed  to 
the  bill. 

But  that  since  that  time  he  had  annoyed  and  harrassed 
him  by  a  series  of  actions  in  the  Superior  Court  for  New 
Castle  County,  arising  out  of  the  said  transactions,  and 
threatens  him  with  others  touching  the  same.  The  ac- 
tions referred  to  in  that  court  were  Patrick  Dillon  v. 
Philip  Plunkett,  Nos.  40,  68,   143  to  May  Term   1870,  of 
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which  No.  68  had  been  discontinued,  but  the  renewal  of  it 
was  threatened  by  him.  The  others,  however,  were  still 
pending,  and  might  be  called  up  at  the  coming  term  of 
that  court.  No.  49  was  in  assumpsit  on  the  common 
counts  for  goods  sold  and  delivered,  work  and  labor, 
money  lent  and  advanced,  paid,  laid  out  and  expended, 
and  account  stated,  with  a  bill  of  particulars  filed, 
a  copy  of  which  was  annexed,  and  all  of  which  arose  out 
of  and  were  connected  with  their  business  transactions 
before  first  stated,  and  were  embraced  in  their  settlement 
of  June  28th,  1869;  whilst  he  wholly  omits  to  give  the 
complainant  credit  therein  for  either  his  share  of  the  pro- 
ceeds of  the  sale  of  the  lots  for  which  the  judgment  bond 
was  given,  or  the  amount  of  the  due  bills  surrendered  and 
given  up  to  him  on  the  settlement.  While  No.  143  was 
an  action  for  damages  claimed  of  the  complainant  for  his 
failure  to  satisfy  the  judgment  in  that  court  upon  the  said 
bond  for  three  thousand  dollars  herein  before  mentioned. 
But  the  complainant  did  not  object  to  opening  the  set- 
tlement of  accounts  before  mentioned,  as  he  believes  sev- 
eral mistakes  were  admitted  into  it  against  him,  which  if 
corrected,  would  show  that  there  then  was,  and  still  is, 
due  him  a  greater  sum  than  that  for  which  the  promissory 
note  was  taken,  and  alleged  the  following  errors  in  it: 
The  omission  to  make  any  allowance  to  him  on  account  of 
the  two-thirds  of  the  lot  sold  to  one  of  the  purchasers  be- 
fore named,  Philip  Hearn,  (unimproved)  for  fourteen 
hundred  and  fifty  dollars,  and  of  the  land  unsold  and  re- 
tained by,  but  not  accounted  for  by  Dillon,  with  a  front  of 
about  thirty-two  feet  on  Madison  street,  estimated  to  be 
worth  twenty  dollars  per  foot,  and  also  in  omitting  the  bill 
against  him  as  surviving  partner  of  the  late  firm  of 
Plunkett  &  Dillon,  for  the  balance  due  of  three  hundred 
and  forty-one  dollars  and  seventy-seven  cents  with  interest. 
He  had  also  failed  to  render  any  account  of,  or  give  the 
complainant  credit  for  any  portion  of  the  proceeds  of  the 
lots  fronting  on  Second  street  sold  to  the  purchasers  Mor- 
ley   &   Gause   for  twenty-five   hundred   dollars   as   before 
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mentioned;  so  that  none  of  the  several  matters  herein  last 
referred  to,  were  considered  or  made  a  part  of  that  settle- 
ment. The  prayer  was  for  an  account  and  for  a  discovery 
in  relation  to  the  matters  last  alleged,  if  denied,  and  that 
the  defendant  might  be  decreed  to  pay  him  the  amount 
which  should  be  found  to  be  due  him  on  a  just,  full  and 
true  account  of  the  several  portions  of  the  tract  of  land 
so  bought  and  sold  as  aforesaid,  and  for  an  injunction  to 
restrain  the  suits  pending  in  the  Superior  Court,  and  the 
institution  of  other  &c. 

The  answer  of  Dillon  was  as  follows:  That  he  denies 
that  at  the  time  and  in  the  manner  alleged  by  the  com- 
plainant in  his  said  bill  of  complaint,  he  agreed  with  com- 
plainant to  buy  on  joint  account  the  tract  of  land  referred 
to  in  said  bill  of  complaint,  or  that  the  said  tract  of  land 
was  purchased  on  joint  account  by  the  complainant  and 
this  defendant  under  any  agreement  either  verbal  or 
written;  and  this  defendant  further  denies  that  he  did  at 
the  time  alleged  in  said  bill  of  complaint  or  at  any  other 
time,  sign  any  such  paper  writing,  as  is  set  forth  in  the 
first  paragraph  of  the  said  bill  of  complaint,  knowing  the 
contents  thereof,  or  any  other  agreement  with  complainant 
or  any  paper  writing  relating  to  the  said  tract  of  land,  or 
to  any  dealings  between  him  and  the  complainant  on  the 
said  tenth  day  of  August  A.  D.  1864,  except  a  bond  here- 
inafter mentioned;  but  this  defendant  avers  that,  if  he  did 
sign  any  paper  writing  of  the  tenor  alleged  in  the  said  bill 
of  complaint,  his  signature  was  obtained  thereto  fraudu- 
lently and  upon  false  representations  by  complainant  of 
and  concerning  the  contents  thereof. 

And  this  defendant,  further  answering,  saith  that  he  did 
■on  the  first  day  of  August  A.  D.  1864,  of  his  own  option 
and  without  the  knowledge  of  complainant,  apply  to 
William  Bright  as  agent  of  Messrs.  Ferris  and  Garrett  to 
purchase  two  lots  of  the  tract  of  land  aforesaid,  that  Mr. 
Bright  declined  to  sell  less  than  four  lots  thereof;  that 
defendant  then  mentioned  the  subject  to  the  complainant 
and  proposed  to  him  to  take  two  lots  of  the  four  with  the 
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understanding  that  this  defendant,  when  ready  to  build  on 
them,  would  buy  them  of  complainant  or  that  complainant 
could  sell  them  at  his  own  option;  that  complainant 
replied  that  he  had  then  in  hand  money  not  in  use  and  if 
this  defendant  could  make  any  thing  by  buying  the  whole 
tract,  he,  complainant,  would  lend  this  defendant  the 
money;  that  upon  the  second  day  of  August  A.  D.  1864, 
this  defendant  without  speaking  further  upon  the  subject 
to  complainant,  went  to  Mr.  Bright  and  purchased  of  him 
four  lots  of  said  tract  of  land  paying  him  one  hundred  dol- 
lars on  account,  out  of  this  defendant's  own  money,  and  at 
the  same  time  requesting  Mr.  Bright  not  to  prepare  the 
deed  until  the  defendant  could  decide  whether  he  would 
take  the  whole  tract;  that  this  defendant  then  offered  Mr. 
Bright  seven  dollars  per  foot  for  the  whole  tract  and  this 
offer  being  declined  this  defendant  subsequently  offered 
Mr.  Bright  eight  dollars  per  foot  and  bought  the  property 
at  that  price,  having  no  consultation  or  conversation  with 
complainant  on  the  subject;  that  the  deed  was  prepared 
and  this  defendant  requested  Mr.  Bright  to  go  with  him 
to  the  store  of  complainant  on  the  said  tenth  day  of 
August  A.  D.  1864;  that  complainant  then  lent  to  defend- 
ant the  sum  of  three  thousand  dollars,  taking  as  a  security 
therefor  defendant's  bond  which  sum  this  defendant  then 
paid  to  Mr.  Bright  (both  the  latter  and  this  defendant  inad- 
vertently forgetting  the  one  hundred  dollars  already  paid 
by  this  defendant,  which,  however,  Mr.  Bright  afterward 
repaid  to  this  defendant  and  which  this  defendant  then 
handed  to  complainant  to  be  credited  to  this  defendant  on 
his  said  bond) ;  that  at  the  time  of  the  said  payment  of 
three  thousand  dollars  to  Mr.  Bright  by  this  defendant, 
Mr.  Bright  delivered  to  this  defendant  the  deed  of  Messrs. 
Ferris  and  Garrett  for  the  property  and  this  defendant 
entered  into  possession  of  the  same. 

And  this  defendant,  further  answering,  saith  that  he  did 
agree  to  repay  to  complainant  the  loan  aforesaid  of  three 
thousand  dollars  with  six  per  cent,  interest  thereon,  out  of 
the  proceeds  of  the  sale  of  said  tract  of  land  when  sold. 
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but  this  defendant  utterly  denies  that  he  did  ever  at  any 
time  enter  into  any  agreement  with  complainant  either 
verbally  or  in  writing  for  the  joint  purchase  of  said  tract 
of  land,  but  this  defendant  avers  that  a  short  time  subse- 
quent to  the  said  purchase  and  the  execution  of  the  said 
bond,  complainant  approached  him  and  suggested  to  him 
that  in  consideration  of  the  many  advantages  to  accrue  to 
this  defendant  from  holding  said  tract  of  land,  he,  the 
complainant  was  entitled  to  and  should  receive  a  greater 
■interest  than  the  six  per  centiim  secured  to  him  by  law 
upon  the  bond  taken  to  secure  said  loan,  and  that  then 
and  there  complainant  proposed  that  this  defendant  should 
allow  complainant  two-thirds  of  the  profits  to  accrue  from 
the  sale  of  three  hundred  and  fifteen  feet  eight  inches, 
front  of  said  tract  of  land  purchased  as  aforesaid  by  this 
defendant,  (thereby  excepting  a  sixty  feet  lot  on  the  cor- 
ner of  Second  and  Madison  Streets,  which  this  defendant 
did  not  then  propose  to  sell)  which  proposition  of  com- 
plainant this  defendant  neither  acquiesced  in  nor  de- 
clined. 

And  this  defendant,  further  answering,  denies  that  on 
the  occasion  just  referred  to  nor  on  any  other  occasion  did 
complainant  ever  make  to  him  any  proposition  to  bear  any 
portion  either  of  expenses  or  losses  connected  with  the 
purchase  or  improvement  of  the  said  land,  but  avers  that, 
on  the  contrary,  this  defendant  has  himself  incurred  and 
paid  all  expenses  connected  with  the  ownership  of  the  said 
land  including  even  the  cost  of  the  deed  and  the  stamp 
affixed  thereto  and  the  taxes  assessed  upon  the  land  from 
year  to  year. 

And  this  defendant,  further  answering,  saith  that  judg- 
ment was  entered  upon  his  said  bond  on  the  day  and  in 
the  book  and  page  mentioned  in  the  said  bill  of  complaint, 
but  avers  that  at  the  time  when  complainant  offered  to 
lend  him  the  said  simi  of  three  thousand  dollars,  this 
defendant  objected  that  "it  would  do  him  no  good,"  as  he 
would  be  unable  to  sell  the  land  out  in  lots,  with  a  bond 
and  mortgage  against  the  property,  but  that  complainant 
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then  assured  this  defendant  that  there  "should  be  nothing 
entered  up  against  the  property"  so  that  this  defendant 
could  sell  the  same  without  incumbrance,  and  this  defend- 
ant avers  that  the  said  judgment  was  entered  in  violation 
of  the  express  agreement  and  promise  of  complainant  as 
aforesaid  that  it  should  not  be  done.  And  this  defendant 
further  answering,  saith  that  at  the  time  of  the  entering 
of  said  judgment  there  was  nothing  due  to  complainant  on 
account  of  the  principal  sum  or  interest  secured  by  the 
same,  but  that  on  the  contrary  complainant  was  then  and 
still  is  indebted  to  this  defendant  for  a  large  sum  of 
money. 

And  this  defendant,  further  answering,  saith  that  he  is 
and  has  been  for  the  past  six  or  seven  years  a  master  car- 
penter and  builder,  but  denies  that  he  has  been  for  many 
years  engaged  in  business  transactions  with  complainant 
for  their  mutual  benefit  and  profit,  or  that  complainant 
has  furnished  capital  and  this  defendant  done  the  active 
work  in  any  joint  enterprises,  as  in  said  bill  of  complaint 
is  alleged,  but  this  defendant  says  that  any  monies  fur- 
nished to  him  by  complainant  during  the  said  period  have 
been  as  in  the  instance  hereinbefore  referred  to,  by  way  of 
loans  which  this  defendant  has  in  all  such  cases  repaid  to 
complainant  with  interest. 

And  this  defendant,  further  answering,  saith  that  the 
tract  of  land  which  he  purchased  as  aforesaid  with  the 
s\im  borrowed  from  complainant  and  for  securing  which 
this  defendant  gave  his  bond  as  aforesaid,  has  been  dis- 
posed of  as  follows,  to  wit:  1. — This  defendant  did  build 
upon,  for  his  own  use,  sixty  feet  on  the  corner  of  Second 
and  Madison  Streets,  but  subsequently  he  sold  a  lot  being 
part  of  the  same  18  feet  by  70  feet  to  Patrick  Lally  and 
conveyed  the  same  to  him  with  brick  house  thereon 
erected,  by  deed  dated  May  2,  1870,  for  $3000;  also  by 
deed  dated  November  2,  1865,  a  lot  being  part  of  the  same 
16  feet  front  by  70  feet  deep  with  brick  House  thereon 
erected,  to  Mary  S.  Woodward  for  $1300;  also  by  deed 
dated  November  2,  1865,  a  lot  being  part  of  the  same  16 
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ft.  front  by  70  feet  deep  with  brick  house  thereon  erected 
to  Elizabeth  Stroud  for  $1300.  Thus  there  remained  in 
the  possession  of  this  defendant  a  strip  ten  feet  on  the 
front  disposed  of  as  hereinafter  mentioned.  2. — This  de- 
fendant sold  and  conveyed  to  William  Dougherty  by  deed 
dated  August  18,  1864,  a  lot  97  feet  deep  by  sixteen  feet 
front  on  Madison  street,  immediately  adjoining  on  the 
North  the  lot  last  aforesaid  for  the  sum  of  $192,  or  twelve 
dollars  per  foot,  which  said  sum  of  $192  this  defendant 
avers  that  he  immediately  paid  over  to  complainant  to  be 
entered  as  a  credit  in  favor  of  this  defendant  on  his  said 
bond  for  $3000.  And  this  defendant  further  saith  that  he 
hath  since  the  date  of  said  last  mentioned  sale  repurchased 
the  said  lot  of  sixteen  feet  front  from  the  the  said  William 
Dougherty  and  paid  him  therefor  and  has  disposed  of  the 
same  as  hereinafter  mentioned.  3. — This  defendant  sold 
and  conveyed  to  Thomas  Curley  by  deed  dated  Aug.  18, 
1864,  a  lot  32  feet  front  on  Madison  street  by  97  feet  deep 
at  the  distance  of  64  feet  on  the  North  from  the  last  men- 
tioned lot,  for  the  sum  of  $384,  or  twelve  dollars  per  foot, 
which  sum  of  $384  this  defendant  avers  that  he  received 
and  immediately  paid  over  to  complainant  to  be  entered 
as  a  credit  on  his  said  bond  for  $3000.  4. — To  the  strip  of 
land  fronting  27  feet  on  Second  street  and  back  of  the 
said  first  mentioned  lots  sold  this  defendant  added  three 
feet  and  eight  inches  front,  from  other  land  belonging  to 
this  defendant,  and  running  the  same  back,  to  make  the 
full  depth  of  eighty  feet  from  Second  street,  built  thereon 
two  brick  houses,  and  sold  the  same  as,  follows:  one  with 
lot  80  feet  deep  by  15  feet  4  inches  front,  conveyed  by 
deed  dated  April  15th,  1870,  to  Springer,  Morley  &  Gause, 
for  the  sum  of  $2500;  and  the  other  with  lot  of  the  same 
dimensions  conveyed  by  deed  dated  the  same  day  to  Bauduy 
Simmons  for  the  sum  of  $2500.  5. — Upon  166  feet 
front  on  Madison  street  in  two  lots  not  before  mentioned, 
together  with  10  feet  retained  as  aforesaid,  and  the  16  feet 
repurchased  from  William  Dougherty  as  aforesaid  making 
in  all  one  hundred  and  ninety-two  feet  front,  part  of  which 
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was  97  feet,  and  part  70  feet  deep,  this  defendant  in  the  year 
1869, erected  twelve (12)houses  under  a  contract  with  Bauduy 
Simmons,  Geo.  S.  Capelle,  Jno.  H.  Bennett,  Lewis  Curlett 
and  the  complainant,  each  of  whom  agreed  to  purchase  one 
of  said  houses,  and  a  separate  agreement  with  the  Steam 
Brick  Company,  who  agreed  to  purchase  two  of  said  houses; 
this  defendant  was  to  build  the  houses  according  to  the 
contract,  and  to  furnish  all  necessary  labor  and  materials. 
and  to  sell  them  to  the  parties  aforesaid  at  the  price  of 
$1900,  when  the  lot  was  97  feet  deep,  and  at  5>1800,  when 
the  lot  was  70  feet  deep. 

After  he  had,  at  his  own  expense,  graded  the  land  and 
made  estimates  for  the  buildings,  he  fixed  the  value  of 
the  land  at  $12  per  foot,  and  noted  the  same  in  a  book  and 
showed  it  with  all  his  other  estimates  in  regard  to  the  cost 
of  said  houses  to  complainant,  who  concurred  in  the  valua- 
tion, and  agreed  to  purchase  one  house  as  aforesaid  upon 
said  estimates.  True  copies  of  the  said  contract  and  esti- 
mates this  defendant  has  annexed  hereto,  and  craves  leave 
to  produce  the  originals  thereof  at  the  hearing  of  this 
cause.  And  after  the  said  houses  were  finished  he  con- 
veyed seven  of  them  to  the  several  parties  who  had  con- 
tracted to  purchase  them  as  aforesaid  or  to  their  assigns, 
to  wit;  one  to  John  J.  Dougherty  as  assignee  of  the  Steam 
Brick  Company  by  deed  dated  April  12th,  1869,  with  lot 
97  feet  by  16  feet,  credited  to  this  defendant  by  the  said 
Company  for  $1900,  though  sold  by  the  Company  to 
Dougherty  at  $1800,  the  consideration  mentioned  in  the 
deed;  one  to  Bauduy  Simmons  by  deed  dated  April  5th, 
1869,  with  lot  97  feet  by  16  feet  for  $1900  ;  one  to  the 
complainant  by  deed  dated  July  13th,  1869,  with  lot  97  ft. 
by  16  ft.  for  $1900;  one  to  William  Silver,  Jr.,  as  assignee 
of  Lewis  Curlett  by  deed  dated  January  19th,  1869,  with 
lot  97  feet  by  16  feet  and  with  back  building  in  addition 
to  specifications  of  contract,  credited  to  this  defendant  at 
$2500  by  Curiett,  and  sold  to  Silvers  by  him  for  $2800; 
one  to  John  H.  Bennett,  by  deed  dated  January,  19th. 
1869,  with  lot  97  feet  bv  16  feet  and  with  same  addition  as 
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last  aferesaid  for  $2500;  one  to  the  Steam  Brick  Company 
by  deed  dated  Sept.  8th,  A.  D.  1868,  with  lot  97  feet  by 
16  feet  for  $1900;  and  one  to  John  T.  Tazewell  as  assignee 
of  George  S.  Capelle,  by  deed  dated  January  16th,  1869, 
with  lot  70  feet  by  16  feet  for  $1800.  Of  the  remaining 
five  houses  four  were  sold  by  the  defendant  to  sundry  per- 
sons as  follows:  one  by  deed  dated  August  7th,  1869,  to 
John  W.  Lynch,  with  lot  97  feet  by  16  feet,  for  $1750; 
one  by  deed  dated  March  9th,  1869,  to  James  Cook  with 
lot  97  feet  by  16  feet  for  $1775;  one  by  deed  dated  March 
4th,  1869,  to  Ann  McCruddin  with  lot  70  feet  by  16  feet, 
for  $1700;  and  one  by  deed  dated  July  13th,  1869,  to 
WilHam  Marshall  with  lot  70  feet  by  16  feet  for  $1600. 
The  one  house  remaining  undisposed  of  was  sold  by  this 
defendant,  but  owing  to  the  judgment  hereinafter  men- 
tioned, the  purchaser  declined  to  accept  the  title,  and  the 
same  is  now  held  by  this  defendant. 

6. — The  remainder  of  said  tract  of  land  being  one  hun- 
dred and  one  feet  eight  inches  front  on  Madison  Street  by 
ninety-seven  feet  deep,  situated  upon  the  corner  of  Third 
and  Madison  Streets  was  sold  by  this  defendant  to  Philip 
C.  Hearn,  for  $1450.  In  payment  therefor,  this  defend- 
ant took  from  said  P.  C.  Hearn  a  mortgage  for  the  full 
amount  of  $1450  purchase  money  and  immediately  assign- 
ed and  transferred  the  said  mortgage  to  the  complainant, 
and  the  same  was  accepted  by  him  to  be  a  credit  upon  this 
defendant's  said  bond  for  $3000.  Subsequently,  the  said 
Hearn  permitted  the  said  lot  to  be  sold  by  the  city,  in 
default  of  payment  of  an  assessment  for  grading  and  pav- 
ing. And  this  defendant  avers  that  complainant  was  then 
a  member  of  the  city  council,  and  the  chairman  of  the 
committee  on  streets  thereof,  that  this  lot  was  sold  as 
aforesaid  by  the  city  under  the  direction  of  complainant, 
as  such  chairman  of  said  committee;,  that  he,  the  com- 
plainant well  knowing  that  the  mortgage  assigned  to  him, 
as  aforesaid,  by  this  defendant,  was  a  prior  lien  upon  the 
said  property,  permitted  it  to  be  sold  to  Jacob  Hcrdman 
and  James  Cleaden  for  the  sum  of  $225,  being  the  amount 
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necessary  to  pay  the  city's  claim  for  curbing  and  paving- 
that  immediately  after  said  sale,  complainant  caused  to  be 
issued  a  writ  of  lc\-ari  facias  under  which  the  said  proper- 
ty was  sold,  and  owing  to  the  adverse  claim  set  up  by 
Herdman  and  Cleaden,  was  bid  in  by  complainant  for 
SIOOO,  he  thereby  acquiring  a  clear  title  to  the  property  at 
that  price,  with  thfe  benefit  of  curbing  and  paving  done  at 
the  expense  of  the  said  Herdman  and  Cleaden;  that  com- 
plainant sold  the  same  lot  to  John  McCloskey  for  $2500, 
taking  his  bond  and  a  mortgage  on  another  property  val- 
ued at  $4500,  that  afterward  McCloskey  becoming  dissat- 
isfied through  the  representations  of  Herdman  and  Clea- 
den, complainant  took  the  property  back  and  continues  to 
hold  it  up  to  the  present  time,  being  satisfied,  and  having 
so  expressed  himself,  that  the  lot  is  now  worth  $10  per 
foot  more  than  McCloskey  had  paid  him  for  it.  And  as  this 
defendant  further  avers,  complainant  has  been  offered  and 
has  refused  $30  per  foot  for  a  part  of  said  lot. 

And  he  further  saith  that  the  actual  depth  of  Madison 
street  from  Second  to  Third  street  is,  as  this  defendant 
believes,  375  feet  and  8  inches,  and  this  defendant  did  pur- 
chase from  Messrs.  Ferris  and  Garrett  and  go  into  posses- 
sion of  the  whole  of  this  front  with  a  depth  of  97  feet. 
And  that  the  value  of  the  said  lots  at  the  time  of  the  sale 
thereof  has  been  hereinbefore  fully  stated,  in  the  prices 
for  which  the  vacant  land  was  sold,  and  the  estimated 
value  which  the  defendant  placed  upon  the  166  feet  before 
referred  to  before  building  on  the  same,  and  which  esti- 
mate was  submitted  to  complainant  and  at  which  complain- 
ant agreed  to  purchase  the  said  house  and  lot  sold  to  him 
as  aforesaid  by  this  defendant. 

And  he  further  saith  that  he  had  at  sundry  times  bor- 
rowed from  the  complainant  sums  of  money  and  given  his  due 
bills  therefor,  but  avers  that  all  of  said  due  bills  were  for 
sums  of  money  to  be  used  in  the  business  of  this  defend- 
ant and  in  transactions  entirely  foreign  to  the  subject 
matter  of  this  cause,  and  that  the  same  were  paid  and 
delivered  up  to  this  defendant  long  prior  to   the  transac- 
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tioiis  referred  to  in  the  said  bill  of  complaint,  except  one 
due  bill  for  $50,  which  this  defendant  admits  was  due  at 
the  time  of  the  alleged  settlement  of  the  twenty-eighth 
day  of  June  1869,  and  was  then  delivered  up  to  defendant; 
and  this  defendant  also  admits  his  legal  obligation  under 
the  due  bill  for  $10  referred  to  by  complainant  in  his  said 
bill  of  complaint,  but  denies  that  it  waS  ever  delivered  up 
to  defendant:  and  this  defendant  further  answering 
admits  that  complainant  was  entitled  to  a  charge  of  $28 
for  stone  as  in  his  said  bill  of  complaint  is  alleged,  but 
denies  that  any  thing  is  due  from  him  to  complainant  for 
or  on  account  of  any  of  the  said  amounts,  because  he 
avers  that  complainant  is  largely  indebted  to  him  upon  a 
correct  statement  of  their  mutual  accounts,  and  this  de- 
fendant further  answering,  denies  that  he  is  indebted  to 
complainant  in  any  such  amount  as  is  in  said  bill  of  com- 
plaint alleged  to  be  due  as  a  balance  of  indebtedness  on 
book  accoutit  contracted  by  this  defendant  and  James 
Plunkett.  And  this  defendant  also  denies  that  Complainant 
ever  had  any  book  account  against  this  defendant  as  a 
member  of  any  such  firm  as  is  in  said  bill  of  complaint 
alleged,  or  for  any  other  amount. 

And  he  further  denies  that  any  settlement  of  their 
mutual  accounts  was  had  as  alleged  in  said  bill  of  com- 
plaint, but  avers  that  by  invitation  of  complainant  he  went 
to  the  ofhce  of  the  complainant  at  or  about  the  time 
alleged,  that  complainant  had  already  prepared  and  lying 
on  his  table  a  paper  similar  to  the  one  annexed  to  the  said 
bill  of  complaint  but  which  this  defendant  is  unable  to 
admit  was  the  same,  not  having  then  or  since  examined  it, 
and  the  interview  not  lasting  for  more  than  fifteen  or 
twenty  minutes,  that  complainant  at  once  informed  this 
defendant  that  there  was  due  from  him  to  complainant  the 
sum  of  $334.17  and  demanded  a  due  bill  for  that  amount, 
which  this  defendant  gave  without  further  investigation, 
reposing  in  complainant  undue  confidence:  that  afterward 
on  making  some  calculations  as  to  his  accounts  with  com- 
plainant, this  defendant  discovered  that  complainant  was 
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indebted  to  him  in  a  large  balance  and  has  frequently  de- 
manded of  complainant  a  settlement  of  the  same  which 
complainant  has  repeatedly  refused.  And  this  defendant 
denies  that  there  ever  was  a  balance  struck  between  him- 
self and  complainant  and  a  settlement  made,  and  also 
denies  that  the  paper  writing  marked  A  and  annexed  to 
the  said  bill  of  complaint  is  a  correct  statement  of  the  ac- 
counts of  this  defendant  with  complainant,  but  avers  that 
the  same  is  false  and  fraudulent  in  many  essential  particu- 
lars, because  when  this  defendant  by  his  friends  examined 
the  said  account  on  the  books  of  complainant  and  pointed 
out  the  errors  therein,  complainant  persistently  refused  to 
rectify  the  same,  although  erroneous,  as  this  defendant 
avers,  in  the  following  particulars,  to  wit:  1. — An  error 
against  this  defendant  of  $450  in  the  omission  to  credit 
defendant  with  the  Hearn  mortgage  hereinbefore  men- 
tioned, amounting  to  $1450,  which  was  assigned  to  com- 
plainant as  a  payment  on  bond,  in  lieu  of  which  this 
defendant  is  credited  with  $1000,  for  which  sum  complain- 
ant bought  in  the  lot  on  which  the  said  mortgage  was 
given,  as  aforesaid.  And  this  defendant  avers,  that  upon 
his  own  statement  he  should  be  credited  with  the  said  sum 
of  $1450,  the  amount  of  the  mortgage  assigned,  and  if  the 
partnership  alleged  in  said  bill  of  complaint  were  admitted 
or  established,  then  this  defendant  should  be  credited  with 
one  third  of  the  profits  accrued  to  complainant  upon  the 
said  lot,  at  complainant's  own  valuation  of  it,  viz. :  $3500. 
2.— An  error  in  not  only  failing  to  credit  this  defendant 
with  T.  Curley's  note  given  to  this  defendant  for  money 
due  and  owing  to  him  and  transferred  to  complainant,  and 
since  paid  by  the  maker  to  complainant,  amounting  to- 
$615.67,  but,  also,  in  that,  complainant  has  actually  entered 
a  charge  in  said  statement  against  this  defendant  of  the 
amount  of  the  said  note,  (charging  it  in  the  said  statement 
simply  as  "note",  whereas  upon  complainant's  own  books 
the  defendant  avers  that  this  item  is  charged  "Curley's 
note")  together  with  interest  thereon,  amounting  to  $55.45, 
making  this  an  error  against  this  defendant  in  the  final 
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balance,  by  reason  of  this  item  alone,  of  $1286.75.  3. — An 
error  in  crediting  this  defendant  with  the  price  of  the 
house  on  Madison  street,  built  for  complainant  under  con- 
tract as  aforesaid,  credited  at  $1800  in  lieu  of  $1900,  as  it 
should  be,  according  to  the  terms  of  said  contract  and  as 
also  appears  by  the  complainant's  deed  for  the  same  as 
recited  in  the  said  bill  of  complaint;  making  this  an  error 
against  this  defendant  of  $100.  4. — An  error  in  failing  to 
credit  this  defendant  with  sundry  items,  viz.:  trunking 
Reed  Street  Row,  $5.25,  \  trunking,  $6.25;  city  tax  on  Sec- 
ond Street  house,  $7.19;  also  water  rent  $5.;  also  lumber 
from  B.  Simmons,  $16.05;  Curley's  gable  end  collected  by 
complainant  $76;  Lang's  interest  collected  by  complainant, 
$21;  cash  paid  George  O'Neil  $3;  making  in  all  a  further 
credit  due  defendant,  not  included  in  said  statement,  of 
$139.74.  5. — An  error  in  making  the  following  charge,  viz. : 
To  166  feet  land  sold  for  12  houses  at  $16  per  foot.  $2656, 
being  a  charge  against  this  defendant  for  the  value  of  his 
own  land  in  and  to  which  complainant  had  neither  right 
nor  title;  which*  land  had  been  fully  paid  for  by  this 
defendant,  and  with  the  $3000  borrowed  from  complain- 
ant on  his  bond  as  aforesaid,  which  sum  of  $3000,  was 
previously  charged  against  this  defendant  in  the  said  state- 
ment, the  said  charge  of  $2656  being,  as  this  defendant 
avers,  false,  fraudulent  and  utterly  unwarranted  since  even 
were  the  partnership  alleged  by  complainant  admitted, 
complainant  could  not  charge  this  defendant  with  two- 
thirds  of  the  profit  on  the  sale  of  the  said  166  feet,  the 
first  cost  of  the  whole  of  the  said  tract  of  land  having 
been  previously  charged  by  complainant  in  the  amount  of 
defendant's  said  bond;  deducting  from  this  amount  of 
$2656,  a  credit  of  one-third  of  the  alleged  profits  on  said 
sale,  $473.33,  there  remains  $2182.67  charged  in  error 
against  this  defendant  by  reason  of  this  item  alone.  6. — An 
error  in  charging  the  amount  of  this  defendant's  due 
bill  for  $334.17  fraudulently  obtained  as  aforesaid  without 
consideration  upon  the  said  false  statement  of  account. 
7. — Difference  of  interest  accounts  between  the  said  state- 
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ments  of  complainant  and  defendant's  bill  of  particulars 
amounting  in  all  to  $508.54  in  favor  of  this  defendant. 

And  he  further  admits  that  he  has  commenced  certain 
actions  against  the  complainant  as  the  same  are  enumer- 
ated in  the  complainant's  said  bill  of  complaint.  One  of 
said  suits,  to  wit:  No.  49,  To  May  Term  1870,  is  for  the 
recovery  of  a  balance  due  to  this  defendant  from  com- 
plainant for  money  paid  to  the  complainant  without  con- 
sideration and  held  by  him  to  the  use  of  this  defendant 
fully  set  forth  in  the  bill  of  particulars,  a  copy  of  which 
is  annexed  to  complainant's  bill  of  complaint,  including 
the  items  of  error  last  before  recited,  and  that  it  is  one  of 
the  suits  the  prosecution  of  which  is  restrained  by  the 
preliminary  injunction  issued  in  this  cause. 

That  he  utterly  denies  that  there  was  any  settlement  of 
accounts  as  therein  alleged,  and  that  at  the  time  of  said 
alleged  settlement  there  was  any  balance  due  from  him 
to  complainant,  but  avers  that  a  large  balance,  to  wit,  the 
sum  of  $5,001.87  was  then  and  still  is  due  with  interest 
from  February  1,  1870,  from  complainant  to  this  defend- 
ant. And  this  defendant  denies  that  any  due  bills  were 
delivered  up  to  the  time  of  said  alleged  settlement  except 
the  said  due  bill  for  $50  aforesaid;  that  complainant  had 
any  interest  in  any  sales  of  lands  made  by  this  defendant, 
or  the  tract  of  land  herein  referred  to,  or  any  other  land 
sold  by  him,  or  that  any  agreement  or  agreements  have 
ever  been  made  between  him  and  complainant  as  by  com- 
plainant in  said  bill  of  complaint  are  alleged  to  have 
been  made. 

And  he  further  saith,  that  the  action  No.  143  to  said 
term  is  a  suit  for  damages  for  the  refusal  by  complainant 
to  enter  satisfaction  upon  the  record  of  the  judgment 
fraudulently  entered  by  complainant  as  aforesaid  upon 
the  said  bond  of  this  defendant,  the  prosecution  of  which 
action  is  also  restrained  by  the  preliminary  injunction 
issued  in  this  cause.  And  this  defendant  avers  that  the 
whole  amount  due  upon  said  bond  for  principal  and  in- 
terest, has  been  fully  paid,   and  was  so  paid   long  before 
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said  judgment  was  entered,  and  that  complainant  caused 
said  judgment  to  be  entered  with  the  vindictive  desire  to 
injure  said  defendant,  he,  the  complainant,  saying  at  the 
time,  and  also  when  requested  to  enter  satisfaction  as 
aforesaid,  to  defendant  and  to  other  persons  that  "he 
(complainant),  would  sell  him  out,  that  is  the  way  he 
would  enter  satisfaction,"  "that  he  would  sell  the  pot 
from  under  his  bed,  and  the  kettle  from  off  his  stove," 
"that  he  would  make  him  bite  the  dust,"  and  other  like 
expressions.  And  this  defendant  further  avers,  that  by 
reason  of  the  entering  of  said  judgment  against  him  by 
complainant,  his  business  which  consisted  largely  of  buy- 
ing real  estate,  building  on  it,  and  selling  again,  was 
entirely  stopped;  that  he  was  greatly  embarrassed  finan- 
cially; that  he  was  obliged  to  assign  property,  amount- 
ing in  value  to  about  $30,000  to  certain  persons,  to  sell 
the  same  at  public  sale  for  the  benefit  of  his  creditors, 
and  that  in  some  cases  his  friends  were  compelled  to  give 
bonds  of  indemnity  against  this  judgment  to  the  pur- 
chasers of  his  real  estate,  and  in  others,  purchasers 
declined  to  take  title  from  him,  owing  to  the  complainant's 
refusal  to  satisfy  said  liens;  and  his  conduct  in  the 
premises,  by  means  and  reason  of  which  this  defendant 
sustained  damages  to  the  amount  of  about  $10,000.  And 
he  further  answering,  saith,  that  he  has  already  fully 
answered  the  statements  contained  in  the  bill  of  com- 
plaint, and  here  again  denies  that  complainant  is  entitled 
to  any  credits  arising  from  the  sale  of  the  lands  men- 
tioned or  any  other  lands  of  this  defendant,  or  any 
such  balance  of  $341.77  as  is  alleged  in  said  bill  of  com- 
plaint, to  be  due  from  this  defendant  as  a  surviving 
partner  of  any  such  firm  as  is  therein  alleged,  or  of  any 
other  firm. 

The  cross  bill  filed  by  Dillon  against  Plunkett,  after 
referring  to  the  bill  of  Plunketc  filed  against  him,  and 
the  prayer  of  it  and  his  answer  to  it,  stated  that  he  was 
advised  that  he  was  entitled  to  relief  in  that  court  in 
connection  with  the   subject  matter  of  said   bill   and   an- 
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swer,  which  he  could  not  obtain  by  a  decree  in  that 
cause,  and  thereupon  he  filed  that,  his  cross  bill  in  order 
that  the  claims  of  the  respective  parties  in  it,  might  be 
fully  heard  and  considered,  and  a  decree  be  made  in  ac- 
cordance with  their  respective  rights  in  the  premises. 

That  on  the  10th  day  of  August  1864,  desiring  to  pur- 
chase of  Messrs.  Ferris  &  Garrett,  of  said  city  and  State, 
a  tract  of  land  situate  on  the  easterly  side  of  Madison 
Street,  between  Second  and  Third  streets  in  said  city,  he 
procured  from  the  defendant,  Plunkett,  a  loan  of  three 
thousand  dollars,  for  which  he  executed  and  delivered  to 
him  on  the  same  day  his  bond  with  warrant  of  attorney 
for  the  confession  of  judgment  annexed  thereto.  And 
that  immediately  after  procuring  the  money  from  him, 
he  completed  the  purchase  of  the  tract  of  land  from 
William  Bright,  the  agent  of  Ferris  8:  Garrett,  and  paid 
him  for  the  same  $2,900  out  of  the  said  sum  of  $3,000 
which  he  had  borrowed  of  the  defendant  as  aforesaid,  hav- 
ing at  the  time  of  his  agreement  to  purchase  it,  paid  out 
of  other  funds  of  his  own,  $100  to  Bright  on  account, 
when  he  received  a  deed  for  the  land  and  entered  into 
possession  of  it.  And  that  he  proceeded  at  once  to  im- 
prove and  build  upon  it,  and  to  sell  lots  from  it,  im- 
proved and  unimproved,  and  from  time  to  time  paid  over 
to  the  defend&,nt  sums  of  money  received  by  him  as  well 
from  the  sale  of  the  said  lots  as  from  other  sources, 
intending  such  payments  to  be  entered  by  the  defendant 
as  credits  upon  his  bond  which  he  held  as  security  for 
the  loan  of  the  three  thousand  dollars  aforesaid,  and 
supposing  that  the  said  payments  were  so  credited  by 
him.  That  on  or  about  the  28th  day  of  June  1868,  he 
went  by  the  invitation  of  the  defendant  to  his  office, 
where  he  already  had  prepared  and  lying  on  his  table,  a 
paper  writing,  or  account,  which  the  defendant  pre- 
sented to  him  as  a  statement  of  the  mutual  accounts  be- 
tween them,  and  informed  him  that  there  was  due  from 
him  to  the  defendant,  the  sum  of  $334.17,  and  demanded 
a    due   bill    for    that    amount,    which   he.    reposing   undue 
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confidence  in  the  defendant,  gave  him  without  further 
investigation.  He  was  unable  to  state  from  memory  the 
contents  of  the  paper  or  account,  not  having  then  or 
since  examined  it,  the  interview  not  lasting  longer  than 
fifteen  or  twenty  minutes,  but  subsequently  on  making 
some  calculations  as  to  his  accounts  with  him,  he  dis- 
covered that  instead  of  owing  him  that  amount,  the  de- 
fendant was,  and  still  is  indebted  to  him  in  a  large  bal- 
ance, and  that  he  has  frequently  demanded  of  him  a 
settlement  of  it,  which  he  had  repeatedly  refused,  and 
still  refuses  to  make. 

But  that  notwithstanding  he  had  paid  him  the  sum  of 
$3,000,  the  full  amount  of  the  principal  of  the  sum  lent 
to  him  by  the  defendant,  with  the  interest  upon  it,  and 
also  through  mistake  a  large  amount  of  money  over  and 
above  what  was  actually  due  him,  for  which  over-pay- 
ment and  for  other  items  hereafter  mentioned,  the  defend- 
ant was  then  and  is  still  indebted  to  him,  he  had  on  the 
10th  day  of  November  1869,  caused  judgment  to  be  en- 
tered in  the  Superior  Court  for  New  Castle  County,  upon 
the  said  bond  for  $3,000,  being  No.  626  to  May  Term 
1869,  w^hich  he  was  advised  was  fraudulently  entered  by 
him,  the  same  having  been  fully  paid  as  before  stated, 
long  before  the  said  judgment  was  so  entered,  and  that 
the  defendant  had  caused  the  said  judgment  to  be  en- 
tered with  the  vindictive  desire  to  injure  him,  saying  at 
that  time,  and  also  afterward,  when  he  was  requested  to 
enter  satisfaction  as  aforesaid,  that  he  would  sell  him 
out,  and  that  was  the  way  he  would  enter  satisfaction  of 
it.  And  that  by  reason  of  the  entering  of  it  against 
him,  his  business  which  consisted  largely  of  buying  real 
estate,  building  on  it,  and  selling  again,  was  entirely 
stopped,  and  that  he  became  so  much  embarrassed  finan- 
cially in  consequence  of  it,  that  he  was  obliged  to  assign 
property  to  the  amount  of  about  $30,000  in  value,  to  cer- 
tain persons,  to  sell  the  same  at  public  sale  for  the  bene- 
fit of  his  creditors,  and  that  in  some  cases  his  friends 
were   compelled   to   give   bonds   of   indemnity   against   the 
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judgment  to  purchasers  of  his  real  estate,  whilst  in  others 
purchasers  decUned  to  take  title  from  him,  owing  to  the 
defendant's  refusal  to  satisfy  said  lien,  and  his  conduct 
in  the  premises;  in  consequence  of  which  he  had  sus- 
tained damages  to  the  amovmt  of  SI 0,000.  And  that  he 
had  often  demanded  from  the'  defendant  a  settlement  of 
the  balance  due  him  for  the  large  sxims  so  over-paid,  and 
the  entry  of  satisfaction  upon  the  record  of  the  judg- 
ment, but  he  had  always  refused  to  do  either,  and,  there- 
fore, he  instituted  in  the  said  Superior  Court,  three  suits 
against  the  defendant,  being  Nos.  49,  68,  and  143  to 
May  Term  1870,  of  which  No.  68  was  afterward  discon- 
tinued, and  that  No.  49  is  an  action  of  assumpsit  on  the 
common  counts  for  the  recovery  of  the  large  balance  due 
as  aforesaid,  and  No.  143  for  the  recovery  of  damages 
foi  his  failure  to  satisfy  the  said  judgment. 

His  cross  bill  next  referred  to  the  original  bill  of  com- 
plaint filed  by  the  defendant  in  the  case,  and  to  the 
prayer  of  the  same  for  an  injunction  to  restrain  the  said 
suits,  and  the  preliminary  injunction  granted  upon  it, 
and  to  his  answer  thereto,  and  asked  that  they  might  be 
made,  together  with  all  the  papers  filed,  orders  and  en- 
tries of  record  made  in  the  cause,  a  part  of  his  present 
bill  of  complaint.  It  then  proceeded  to  enumerate  and 
state  the  errors  contained,  as  it  alleged,  in  the  original 
account  stated  in  the  defendant's  bill  of  complaint  upon 
which  he  claimed  that  their  mutual  accounts  were  settled 
on  the  day  and  year  in  that  respect  mentioned,  in  the 
same  mode  and  manner  and  in  the  same  words  and 
figures  in  which  they  are  stated  and  set  forth  in  his  an- 
swer to  the  original  bill  of  complaint.  It  also  further 
alleged  that  since  the  execution  and  delivery  of  the 
judgment  bond  to  the  defendant,  he  had  made  sundry 
payments  and  become  entitled  to  sundry  credits  on  ac- 
count of  the  principal  and  interest  of  it,  amounting  on 
the  2d  day  of  October  1867,  to  $3,373.14,  while  the 
amount  then  due  to  the  defendant  for  principal  and  in- 
terest thereon,  was  $3,318.00,  leaving  a  balance  overpaid 
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by  ftim  to  the  defendant  at  that  time  of  $56.14.  But 
owing  to  his  ignorance  at  the  time,  of  the  state  and  con- 
dition of  their  accounts,  arising  from  his  misplaced  con- 
fidence in  the  defendant,  and  consequent  omission  to  in- 
spect them,  and  also  to  the  misrepresentations  of  the  de- 
fendant concerning  the  same,  he  paid  over  to  him  on  the 
28th  day  of  June  1869,  the  further  sum  of  $600,  by  an 
order  in  his  favor  on  James  Bradford  which  was  duly 
accepted  and  paid  by  him  to  the  defendant.  That  in 
addition  to  the  over-payments  made  by  him  as  before 
stated,  the  defendant  became  further  indebted  to  him 
for  work  and  labor  performed  and  materials  furnished 
in  building  and  repairing  houses,  to  wit :  amount  due  on 
contract  for  houses  built  in  part  for  the  defendant  on 
Reed  Street,  $1,125.00.  Book  account  against  him  as 
per  bill  rendered  and  approved  and  credited  by  him  on 
the  account  before  referred  to  as  follows:  "May  3,  1869, 
By  bill  rendered  for  carpenter's  work,  $420.85."  The 
price  of  the  house  and  lot  sold  him,  $1,900.  Bill  of 
lumber  paid  for  him  to  B.  Simmons  &  Co.,  $16.05.  The 
defendant  had  also  collected  and  received  for  his  use 
sundry  sums  of  money  from  different  persons,  to  wit: 
May  3,  1869,  from  Thomas  Curley  amount  due  for  gable 
end  of  house  No.  618  Second  Street,  $76.  Interest  due 
from  James  Lang  collected  by  him  June  28,  1869  and  not 
paid  or  credited  to  him  by  the  defendant,  $21.  The  de- 
fendant was  also  indebted  to  him  in  the  following  amounts 
paid  by  him  for  the  defendant,  to  wit:  lyiarch  1,  1869, 
trunking  half  of  Reed  Street  row  $5.25,  and  \  trunking 
$6.25.  City  tax  on  Second  Street  houses  of  the  defend- 
ant, $7.19  and  water  rent  $5.00.  Amount  paid  for  him 
June  28,  1869,  to  George  O'Niel,  $3.  The  aggregate  of 
which  added  to  the  balance  due  to  him  from  the  defend- 
ant as  before  mentioned,  on  October  2,  1867,  to  wit: 
$56.14  made  the  total  amount  claimed  by  him  from  the 
defendant  $4,241.73,  with  interest  on  the  respective 
amounts  from  their  dates,  and  all  of  which  was  fully 
stated   in  detail   in  the   bill   of  particulars   filed   with   the 
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narr  in  the  said  suit,  No.  49  to  May  Term  1870,  of  the 
said  Superior  Court.  The  prayer  was  for  an  account,  and 
that  the  defendant  might  be  decreed  to  pay  him  the 
amount  which  should  be  found  to  be  due,  together  with 
his  costs  in  both  suits;  and  that  they  should  be  heard 
together  as  one  cause  and  one  decree  had  in  both  accord- 
ing to  the  rights  of  the  parties  respectively,  and  that  the 
judgment  No.  646  to  May  Term  1869  of  the  said  Supe- 
rior Court,  might  be  decreed  to  have  been  fraudulently 
entered  and,  therefore,  invalid,  and  that  the  defendant 
and  all  persons  claiming  under  him,  their  agents  and  at- 
torneys might  be  perpetually  enjoined  from  collecting  it 
by  execution  of  other  process,  and  for  further  relief,  &'C. 
The  answer  of  the  defendant  admitted  the  assignment 
to  him  of  the  Heam  mortgage  to  secure  a  bond  of  $1,450 
and  interest  to  accrue  thereon,  but  alleged  that  it  was 
taken  as  a  credit  on  general  account,  for  such  amount 
(as  understood  by  him,  and  he  believed,  also  by  the  com- 
plainant,) as  he  should  be  able  to  collect  thereon,  but 
that-  he  had  collected  upon  it  on  execution  process  only 
$1,000,  and  had,  therefore,  credited  him  with  that 
amount  from  it;  and  claimed  that  having  learned  that 
the  complainant  had  charged  other  parties  for  houses  in 
the  same  row  and  of  the  same  kind,  $1,800,  or  less,  and 
the  house  bought  by  him  being  then  unfinished,  the 
complainant  verbally  agreed  at  the  time  of  the  settle- 
ment of  their  accounts  undertaken  on  the  28th  day  of 
June  1869,  to  take  $1,800  for  it,  and  for  that  reason  he 
had  credited  him  with  that  sum,  instead  of  $1,900,  as 
the  price  to  be  paid  for  it.  It  further  admitted  an  error 
in  charging  him  in  his  account  filed  with  his  original 
bill  of  complaint,  with  $2,656  as  the  proceeds  of  166  feet 
of  land  at  $16  per  foot,  instead  of  with  two-thirds  of  the 
profits  on  the  sale  thereof,  .which  would  be  $885.33^, 
with  interest  from  such  time  as  it  should  have  been  cre- 
dited to  him  by  the  complainant;  but  it  at  the  same 
time  claimed  that  there  was  another  error  in  it  against 
him  inasmuch  as  he  had  failed  to  charge  the  complainant 
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withr  t^wo-thirds  of  the  profits  on  the  sale  of  the  Hcarn 
lot,  which  if  estimated  at  $1,000  would  eatitle  him  to  a 
further  credit  of  $143.33,  with  interest,  or  if  at  $1,450  it 
would  entitle  him  to  a  further  credit  of  $437.86,  with 
interest.  It  also  admitted  that  he  was  due  the  com.plain- 
ant  on  the  Reed  Street  houses  the  simi  of  $1,100,  and  the 
collection  from  James  Lang  for  account  of  complainant 
of  $21,  but  denied  all  other  matters  alleged  in  the  bill, 
and  not  expressly  admitted  in  it. 

The  evidence  in  the  case  and  the  decree  ordered  to  be 
entered  in  the  court  below,  will  sufficiently  appear  in  the 
following  opinion  read  by  the  Chancellor  in  this  court. 

Bates,  Chancellor .  This  case  has  a  long  history,  one  too 
familiar  to  counsel  to  need  any  detailed  statement  of  it; 
suffice  it  to  say,  that  its  present  position,  standing  as  it 
does  upon  the  original  bill  and  answer,  and  the  cross  bill  and 
answer,  is  equivalent  to  a  reference  to  the  Chancellor  of 
the  mutual  demands  of  the  parties  for  the  purpose  of  ob- 
taining a  final  decree  in  favor  of  the  one  party  or  the 
other,  for  such  balance  as  may  be  found  due  to  him,  and 
at  the  same  time  for  such  disposal  of  the  suits  at  law  now 
pending  as  the  result  of  this  investigation  may  -  render 
proper.  I  proceed  then  in  the  first  place  to  state  what  are 
the  demands  made  on  either  side:  and  first  as  to  the  claim 
of  the  complainant.  The  complainant's  claim  as  set  forth 
in  the  original  bijl,  is  two-fold. 

1st,  He  claims  an  interest  in  certain  lots,  the  title  to 
which  was  conveyed  to  Dillon  by  deed  from  Ferris  & 
Garrett,  dated  August  10th  A.  D.  1864,  alleging  that  the 
purchase  of  thse  lots  was  made  on  the  joint  account  of  the 
parties  pursuant  to  an  agreement  between  them,  the  evi- 
dence of  which  is  a  written  acknowledgment  or  declara- 
tion purporting  to  be  signed  by  Dillon  and  which  is  in 
these  words : 

Wilmington,  Del.,  August  A.  D.  1864. 
This  is  to  certify  and  show  that  P.  Plunkett  of  the  City 
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of  Wilmington,  New  Castle  County  and  State  of  Dela 
ware,  and  I,  Patrick  Dillon  of  the  same  city  and  State, 
purchased  from  Ferris  &  Garrett  three  hundred  and  sev- 
enty-five (375)  feet  of  land  fronting  on  Madison  strcol 
from  Second  to  Third  streets,  and  in  depth  ninety-seven 
(97)  feet,  Philip  Plunkett  paying  for  the  same  the  sum 
of  three  thousand  dollars  ($3000) .  for  which  I  received  the 
deed  for  the  same.  But  I  acknowledge  and  agree  for  m}-- 
self  and  my  heirs  that  said  Plunkett  is  to  be  paid  back  his 
three  thousand  (3000)  dollars  with  interest,  and  receive  as 
his  share  of  the  profits  if  any  there  shall  be,  two-thirds, 
and  I  one-third,  and  if  a  loss  should  be  sustained,  we  are 
to  bear  it  in  the  said  proportion.  In  consideration  of  my 
receiving  the  deed,  I  executed  this  day  a  judgment  bond 
for  three  thousand  (3000)  dollars  for  which  I  hold  myself 
accountable  until  the  property  shall  be  sold,  when  the  pro- 
ceeds of  such  sale  shall  go  to  pay  off  said  bond.  Witness 
my  hand  the  day  and  year  above  written. 
(Signed) 

Patrick  Dillon. 
Wm.  Bright. 

The  complainant  claims  to  be  entitled  under  this 
agreement,  first  to  the  payment  out  of  the  proceeds 
of  the  real  estate,  of  a  balance  alleged  to  remain  due  on 
the  bond  for  three  thousand  dollars  and  interest;  next,  to 
a  share,  being  two-thirds  of  the  net  profits  of  certain  par- 
cels of  the  land  which  the  bill  alleges  that  Dillon  has  sold, 
and  with  regard  to  which  he  has  not  as  yet  accounted  for 
Plunkett 's  full  share  of  profits;  and  lastly,  that  Dillon 
shall  also  account  to  the  complainant  for  his  share  under 
the  agreement  of  the  value  of  a  portion  of  the  land  alleged 
to  remain  still  unsold. 

2d,  The  other  branch  of  the  complainant's  claim  em- 
braces four  particulars  which  are  wholly  unconnected  with 
the  real  estate  transaction.  These  are,  1st,  Certain  loans 
of  money  alleged  to  have  been  made  to  Dillon  to  the 
amount   of   nine   hundred   and   fifty-four   dollars   and   up- 
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ward?,  for  which  sundry  due  bills  were  given.  2d,  Twen- 
ty-eight dollars  due  for  building  stone  furnished  to  Dillon. 
3d,  Three  hundred  and  forty-one  -j^  dollars  with  interest 
from  January  1,  1865,  due  from  Dillon  as  the  surviving 
partner  of  the  firm  of  Dillon  &  Plunkett,  for  balance  of 
account  alleged  to  be  due  and  unpaid  from  the  firm  to 
complainant.  4th,  Ten  dollars,  amount  of  a  due  bill  of 
Dillon  dated  Nov.  21,  1868,  transferred  to  and  held  by 
the  complainant. 

Having  thus  set  forth  in  the  bill  his  original  claims 
against  Dillon,  the  complainant  alleges  that  on  the  28th  of 
June  1869,  the  parties  made  a  settlement  between  them  of 
all  accounts  to  that  date,  including  the  real  estate  trans- 
actions and  others,  which  settlement  resulted  in  a  balance 
due  Plunkett  of  $334.17,  for  which  Dillon  gave  his  note. 
The  complainant,  however,  does  not  hold  himself  to  the 
result  of  this  settlement,  but  proceeds  to  allege  specifically 
sundry  errors  in  it.  These  errors  relate  chiefly  to  the 
proceeds  of  sale  of  certain  of  the  lots  which  had  not  been 
included  in  the  settlement.  In  addition  to  these  the  only 
other  error  specified  was  the  omission  to  carry  into  the  set- 
tlement the  balance  of  account  ($341.77)  alleged  to  be  due 
from  Dillon  as  surviving  partner  of  Dillon  &  Plunkett. 
The  prayer  of  the  bill  is  in  the  alternative  depending  upon 
whether  the  answer  should  admit  or  deny  the  alleged  set- 
tlement. If  the  settlement  should  be  admitted  by  the 
answer,  the  bill  .prays,  that  it  be  established,  but  subject  to 
correction  of  errors  in  it,  and  particularly  of  the  errors 
specified  in  the  bill.  But  if  the  settlement  should  be  de- 
nied by  the  answer,  then  the  complainant,  having  before 
admitted  that  he  has  no  proof  of  the  settlement  except 
such  as  a  discovery  might  afford,  prays  that  Dillon  may 
account  at  large  for  the  proceeds  of  the  lots  sold,  for  the 
value  of  such  as  may  remain  unsold,  also  for  all  loans  or 
advances  in  money  made  to  him,  also  for  store  or  other 
merchandise  furnished  him  by  complainant,  and  general- 
ly for  any  other  credit  to  which  complainant  may  be  en- 
titled in  account  with  him.     This  prayer  is  for  an   account 
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comprehending  more  than  the  claims  alleged  in  the  bill, 
and  to  that  extent  it  is  ineffectual.  The  issues  in  the 
cause  as  made  by  the  allegations  cannot  be  enlarged  by 
the  prayers  so  as  to  admit  under  the  prayer  proof  of 
claims  not  previously  alleged.  But  there  is  nothing  in 
the  evidence  in  the  cause  to  make  this  point  material. 

The  answer  denies  in  toto  that  there  was  any  agreement 
giving  Plunketb  an  interest  in  the  real  estate;  it  alleges 
that  Dillon  purchased  it  on  his  own  account  and  became 
under  the  deed  the  sole  owner;  that  the  $3000,  paid  to 
Ferris  &  Garrett  for  the  purchase  money,  was  borrowed 
from  Plunkett  as  an  ordinary  loan  upon  the  security  of 
Dillon's  judgment  bond  for  that  amount,  the  bond  to  be 
paid  as  his  individual  debt,  and  not  as  alleged  in  the  bill 
to  be  reimbursed  out  of  the  proceeds  of  the  real  estate  as 
an  advance  made  by  Plunkett  on  joint  account.  That  con- 
sequently for  all  sums  of  cash  paid  over  by  him  to  Plunkett 
out  of  the  proceeds  of  lots  sold  and  for  the  securities 
resulting  from  said  sales  which  had  been  assigned  by  him 
to  Plunkett,  he  claims  full  credit  in  any  settlement  of 
accounts  between  them,  Plunkett  not  being  as  alleged  in 
the  bill,  entitled  to  any  share  or  interest  in  these  cash  sums 
or  securities,  and  that  he  the  defendant  is  entitled  to  a 
decree  for  such  balance  as  may  be  found  due  to  him  upon 
the  settlement  of  their  mutual  indebtedness  on  this  basis. 
With  respect  to  the  settlement  alleged  by  the  bill  to  have 
been  made  on  the  28th  day  of  June  1869,  showing  a  balance 
of  $334.17,  due  the  complainant  on  that  day,  the  answer 
though  relied  upon  by  the  bill  to  prove  such  a  settlement 
by  discovery  fails  to  do  so.  The  complainant  by  his  bill 
in  the  10th  paragraph  states  that  with  respect  to  this  settle- 
ment he  "is  wholly  without  proof  except  by  defendant's 
confession,  which  it  is  one  purpose  of  the  bill  to  seek." 
And  the  interrogatories  relating  to  this  settlement  are 
framed  broadly  so  as  to  elicit  the  whole  of  defendant's 
knowledge  about  it,  and  with  the  effect  of  making  his 
entire  answer  on  this  point  responsive  and  evidence.  No 
testimony  to  establish  the  settlement  is  adduced  by  the 
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complainant,  so  that  the  case  on  this  point  rests  wholly 
upon  the  defendant's  answer.  The  answer  admits  that  the 
complainant  on  the  28th  of  June  1869  had  prepared  a  state- 
ment of  the  accounts  of  the  parties  which  was  lying  on 
his  office  table  when  the  defendant  called,  that  the  com- 
plainant demanded  as  a  balance  due  on  this  account 
$334.17;  that  the  defendant  gave  for  this  balance  his  due 
bill,  but  without  any  examination  of  the  account,  reposing 
as  he  then  did,  full  confidence  in  the  complainant;  that 
soon  after  he  discovered  by  calculations  as  to  their  accounts 
that  the  complainant  was  largely  indebted  to  him,  and 
then  demanded  a  correct  settlement  which  was  refused. 
Taking  the  transaction  at  Mr.  Plunkett's  office  on  the  28th 
of  June  1869,  to  be  as  here  stated,  the  answer  being  made 
evidence,  and  the  only  evidence  of  it,  I  must  hold  it  to  be  of 
no  binding  force  as  a  settlement,  and  that  the  whole  ac- 
counts are  subject  to  settlement  in  this  cause  as  fully  as  if  no 
account  had  ever  before  been  stated  between  them;  except 
in  two  particulars  in  which  some  effect  is  to  be  given  to  the 
transaction  of  28th  of  June  1869.  One  is,  that  the  note  for 
$334.17  should  stand  as.  a  security  for  any  balance  of 
account  which  upon  a  just  settlement  to  be  made  in  this 
cause,  might  be  found  due  to  the  complainant.  The  other 
is  that  the  credits  given  in  that  account  to  Dillon,  are  evi- 
dence as  admissions  in  the  hand  writing  of  Plunkett.  I 
may  add  however,  that  this  efifect  of  the  account  stated  by 
Plunkett  is  of  the  less  consequence,  because  all  the  credits 
given  by  that  account  to  Dillon  were  admitted  in  argument 
by  the  complainant '-s  soUcitor.  One  word  more  as  to  this 
alleged  settlement  of  28th  June  1869.  Aside  from  its 
being  unsupported  by  evidence,  it  is  on  its  face  not  enti- 
tled to  confidence.  It  is  a  very  loose  and  careless  state- 
ment; it  was  not  an  account  kept  by  regular  entries  made 
from  time  to  time,  but  appears  on  Mr.  Plunkett's  Day  Book, 
where  it  must  have  been  all  entered  at  one  time,  and  was 
manifestly  made  up  for  the  occasion,  from  data,  the  source  of 
which  does  not  appear;  and  besides  there  have  been  shown 
to  be  many  and  gross  errors  in  it.    The  Bill  alleges  and  seeks 
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correction  of  a  number  of  errors  against  the  complainant 
although  the  statement  was  made  up  by  himself  alone; 
and  these  were,  as  alleged  in  the  answer,  and  admitted  by 
complainant's  solicitor  in  argument,  errors  to  the  amount 
of  about  $2500.  There  is  nothing  to  give  the  least  credit 
to  this  statement  of  accounts  except  Dillon's  acknowledged 
acquiescence  in  it,  and  that  is  neutralized  by  the  fact  with 
which  his  acknowledgment  is  qualified,  viz.;  that  he  acqui- 
esced and  gave  his  note  without  any  actual  examination, 
and  through  a  blind  confidence.  I  shall  therefore  proceed 
to  make  a  settlement  de  novo  between  these  parties.  The 
first  step  necessary  is  to  fix  the  basis  of  settlement  so  far 
as  the  real  estate  transactions  enter  into  it,  i.  e.  to  deter- 
mine whether  Plunkett  was  entitled  to  a  share  of  the  prof- 
its of  the  real  estate.  For  if  so  then  Dillon  with  respect 
to  his  payments  to  Plunkett.  of  cash  and  assignment  of 
securities  realized  from  the  real  estate,  is  entitled  in  the 
accounts  only  to  credit  for  his  own  share  of  the  same,  and 
remains  still  liable  to  Plunkett  with  respect  to  the  value 
or  future  proceeds  of  the  unsold  real  estate.  But  if  on  the 
other  hand,  Plunkett  did  not  hold  the  alleged  interest  in 
the  real  estate,  then  Dillon  is  entitled  to  full  credits  for  all 
the  assets  paid  over  or  transferred  by  him  to  Plunkett 
from  sales  of  the  real  estate;  and  with  respect  to  what 
remains  unsold,  he  holds  it  as  sole  owner,  free  from  an}- 
claim  upon  it  by  Plunkett.  Further,  the  manner  in  which 
the  $3000  bond  is  to  be  dealt  with  also  depends  upon  the 
same  question;  that  is,  whether  it  is  to  be  on  the  theory 
of  a  partnership,  charged  as  an  advance,  on  joint  account, 
against  the  proceeds  of  the  real  estate  before  any  division 
of  profit,  or  whether  according  to  the  defendant's  claim  of 
the  exclusive  title  to  the  real  estate,  the  bond  is  in  the 
settlement,  to  be  charged  against  him  as  his  individual 
debt. 

We  proceed  then  to  the  first  material  inquiry,  and  the 
one  which  formed  the  main  subject  of  controversy,  viz: 
whether  Plunkett  is  entitled  to  credit  for  two-thirds  of 
the  net  profits  of  the  real  estate  which  has  been  sold,  and 


368         COURT   OF   ERRORS  AND   APPEALS. 


to    the   like    share   of    the   real,  estate   remaining   unsold. 
Plunkett's  claim  to  such  share  rests  upon  the  ground  that 
he  was  a  joint  purchaser  with  Dillon  of  the  real  estate, 
for  the  purpose  of  re-sale  in  lots  at  advanced  prices  on 
joint  account;    Plunkett  to  advance  the  purchase  money 
as  capital,  Dillon  to  give  his  personal  attention  and  labor, 
the  profits  and  losses  to  be  shared  in  the  proportions  of 
two-thirds  by   Plunkett   and    one-third    by    Dillon;    that 
Dillon  took  the  title  in  his  name  only  for  the  more  conve- 
ient   conveyance    of  lots   to  purchasers;   that   the   $3,000 
secured  by  the  bond  was  not  a  loan  to  Dillon  but  an  ad- 
vance on  the  joint  account,  to  be  repaid  out  of  the  gross 
sales  before  any  division  of  profits,  in  short  that  the  ar- 
rangement was  a  partnership,  and  Dillon  with  respect  to 
the  land  and  its  proceeds,  a  trustee  for  the  partnership. 
The  evidence  of  this  arrangement  chiefly  relied  upon,  is 
the  alleged  written  acknowledgment  of  Dillon  of  August 
1864.    Connected  with  this  paper  as  evidence  tending  to 
show  the   arrangement  under  which  the   real   estate   was 
purchased   there   are   in   proof   certain   declarations   made 
by  both  Dillon  and  Plunkett.     These  declarations,  how- 
ever, are  conflicting  and  inconclusive.     Several  witnesses, 
Megarity,  Ellen  B.  Plunkett,  and  James  A.  Plunkett,  un- 
derstood from  Dillon's  talk  with  them,  that  Mr.  Plunkett 
took    an   interest    in   the    property;     on   the    other   hand 
Messrs.   Gause,   Capelle   and   Simmons,   in  the   discussion 
of  the  claims  of  these  parties  at  the  time  of  the  attempted 
settlement,  as  clearly  understood  Mr.  Plunkett's  claim  to 
be,  not  that  he  had  advanced  the  $3,000  on  a  joint  pur- 
chase, but  as  a  loan  to  be  repaid  with  interest,  and  addi- 
tionally  a  share   of  the   profits.     The   true   view  of  this 
matter  is,  that  in  getting  at  the  real  nature  of  the  arrange- 
ment between  these  parties,  no  aid  whatever  is  aflforded 
by  the  understanding  of  third  persons  as  to  expressions 
carelessly   used,    and   so    liable   to    be   misunderstood,    as 
whether  it    was   a   "loan"   or  an     'advance"   which  was 
spoken  of,  or  whether  it  was  two-thirds  of  the  "property" 
or  only  two-thirds  of  the  "proceeds"  which  Plunkett  was 
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to  have.  A  misunderstanding  or  misrecollection  as  to  the 
use  of  a  single  word,  would  in  such  a  case  make  the  whole 
difference;  and  hence  the  conflict  in  the  impressions  of 
two  sets  of  witnesses  is  easily  accotmted  for  without  im- 
peaching their  veracity.  They  all  had  some  previous 
notion  about  the  transaction  and  readily  construed  what 
was  said  accordingly.  The  complainant's  allegation  of  a 
joint  purchase  therefore  must  rest  upon  the  memorandum 
of  August,  1864.  Taking  up  this  memorandvim,  I  am  of 
opinion  that  it  is  sufficiently  proved.  The  grounds  of  this 
conclusion  it  is  not  necessary  to  detail.  Further,  it  does 
on  its  face  purport  to  be  an  acknowledgment  by  Dillon 
that  the  real  estate  was  purchased  by  him  and  Plunkctt 
jointly,  and  that  the  $3,000  was  an  advance  on  the 
joint  or  partnership  account  and  not  a  loan.  Nevertheless 
the  manner  in  which  these  parties  dealt  with  the  property 
and  all  the  transactions  conclusively  show  that  the  ar- 
•rangement  was  in  fact  and  substance  not  a  partnership 
between  Plunkctt  and  Dillon  in  the  real  estate,  but  a  loan 
of  money  by  Plunkctt  made  to  enable  Dillon  to  purchase 
the  real  estate,  the  same  co  be  repaid  with  interest  and 
additionally  with  a  share  of  the  profits.  And  in  a  conflict 
between  the  words  and  acts  of  the  parties  as  to  what 
was  the  real  nature  and  purpose  of  the  transaction,  the 
conclusion  to  be  drawn  from  their  acts  must  prevail.  For 
plainly  words  or  admissions  however  direct  cannot  make 
a  partnership.  Whether  a  particular  transaction  is  in  fact  a 
partnership  or  a  loan,  must  depend,  not  on  what  the  par- 
ties may  say  or  choose  to  call  it,  but  upon  their  actual 
course  of  dealings  in  relation  to  it;  and  the  obligations 
and  responsibilities  to  which  they  do  in  fact  hold  each 
other.  Now  I  find  it  impossible  to  reconcile  with  the 
hypothesis  that  Plunkett  was  a  joint  purchaser  of  this  real 
estate,  the  whole  course  of  the  transactions  and  dealings 
of  these  parties  respecting  it;  such  transactions  and  deal- 
ings as  are  not  at  all  in  dispute.  The  first  and  most  stub- 
bom  obstacle  to  my  construing  this  transaction  as  a  joint 
purchase  or  partnership,  is  the  fact  incontestable,  that  the 
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vcpy  object  of  the  purchase  of  this  land,  was  its  division 
into  lots  and  the  erection  on  them  of  -buildings  prepara- 
tory to  a  sale  of  the  lots  with  the  buildings,  in  which  ad- 
venture, the  buildings  were  of  course  to  form  the  chief 
element  of  expense  and  value;  and  yet  confessedly  Plunk- 
ett  was  to  incur  none  of  the  expense  of  the  improvements; 
not  even  so  much  as  the  grading  of  the  lots,  a  share  in 
which  expense  was  expressly  repudiated  on  his  behalf  in 
the  agreement.  It  seems  hardly  conceivable  that  these 
two  men,  so  shrewd  and  intelligent  as  the  evidence  makes 
them,  should  become  joint  purchasers  and  in  equity  joint 
owners  of  land,  bought  expressly  for  the  purpose  of  im- 
provement and  resale,  and  yet  that  one  of  them  should 
incur  no  expense  and  take  no  interest  in  the  improvements. 
I  can  well  conceive  how  one  of  them  should  lend  his 
money  to  effect  the  purchase  by  the  other  upon  a  stipula- 
tion for  a  portion  of  the  profits  in  addition  to  interest, 
either  for  the  use  of  the  principal,  or  in  consideration  of 
some  risk  to  be  incurred;  but  that  a  joint  interest  should 
be  taken  in  the  land  exclusive  of  improvements  evidently 
contemplated  to  be  immediately  put  upon  it,  is  too  gross 
an  incongruity  to  be  credited,  unless  it  were  shown  on  the 
face  of  the  title  papers;  whereas,  in  this  case,  the  title 
papers  show  the  direct  contrary.  Then  concurring  to  the 
same  conclusion,  viz.:  that  the  arrangement,  whatever  it 
might  be,  was  not  a  joint  purchase  or  partnership,  is  the 
whole  course  of  conduct  and  dealing  of  these  parties. 
The  title  is  made  to  Dillon  alone;  Plunkett  takes  no  con- 
cern whatever  with  the  real  estate,  its  conditions,  or  mode, 
or  terms  of  disposal;  no  partnership  accounts  are  kept  by 
either,  or  by  any  one  employed  by  them;  the  account  kept 
by  Plunkett  being  the  only  one  in  evidence,  is  an  individ- 
ual account  between  him  and  Dillon,  in  which  the  trans- 
actions connected  with  this  real  estate  and  others  wholly 
disconnected  with  the  real  estate  are  intermingled,  and  in 
which  it  is  especially  observable  that  the  $3000,  which  ac- 
cording to  the  case  made  by  the  bill  of  ;oint  purchase,  was 
to  be  paid  only  out  of  the  proceed<5  of  sale  as  they  should 
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be  realized  after  sales  made,  is  yet  credited  with  two  cash 
payments  not  received  from  the  property,  one  of  $100,  and 
the  other  of  $300,  made  in  the  very  month  of  the  purchase, 
August  1864.  So,  later,  in  the  same  account,  are  other 
large  credits  given  to  Dillon,  for  payments  not  realized 
from  the  real  estate,  as  credits  which  could  apply  to  noth- 
ing but  this  bond,  that  being  the  sole  debt  due  Plunkett; 
such  as  the  assignment  of  Bradford's  note  credited  in  the 
account,  and  upon  the  evidence  the  same  may  be  said  of 
the  Curley  note,  the  two  amounting  to  over  $1200.  Then 
again,  Plunkett  contracts  to  buy  one  of  the  houses  built 
by  Dillon  on  the  land  upon  the  same  footing  precisely  with 
other  purchasers,  strangers  to  all  these  transactions,  and 
without  the  recognition  of  any  joint  interest  held  by  him 
in  the  premises.  Now  it  is  true  that  some  of  the  features 
of  the  case  taken  alone,  might  be  reconciled  with  the  ex- 
istence of  a  joint  interest  in  the  land,  but  the  bearing  and 
force  of  the  whole  together  is  strongly  against  it;  so  much 
so,  as  to  leave  a  fixed  conviction,  notwithstanding  the 
terms  of  the  writing  of  August  1864,  that  there  was  no 
joint  purchase  nor  any  partnership;  that  the  $3000  se- 
cured by  the  bond,  was  not  an  advance  upon  the  joint 
account,  but  a  loan  to  Dillon,  made  to  enable  him  to  pur- 
chase the  real  estate;  with  a  stipulation  that  in  addition  to 
its  repayment  with  interest,  Plunkett  should  receive  two- 
thirds  of  the  profits  upon  the  land;  the  profits  to  accrue 
from  the  improvements.  Of  course  I  do  not  here  decide 
whether  or  not  Plunkett  would  have  been  liable  as  a  part- 
ner to  third  persons,  but  only  what  are  the  real  relations 
of  the  parties  and  their  rights  and  obligations  as  between 
themselves. 

Then  arises  the  question,  whether  the  stipulations  for  a 
share  of  profits,  in  addition  to  interest  on  the  loan  is  such 
as  a  Court  of  Equity  ought  to  enforce.  Several  distinct 
objections  were  taken  to  it.  First,  it  is  objected  that  the 
stipulation  is  usurious.  This  objection  when  made  at  a 
former  stage  of  the  cause,  on  the  motion  to  dissolve  the 
injunction  for  want  of  equity  in  the  bill,  was  overruled, 
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because  on  such  a  motion  the  Court  was  bound  to  assume 
as  true  the  allegation  of  the  bill  that  the  purchase  of  the 
real  estate  was  joint,  and  that  the  $3000  was  not  a  loan 
but  an  advance  of  capital  on  on  the  joint  or  partnership 
account;  but  upon  the  present  hearing,  which  is  on  the 
bill,  answer  and  proofs,  the  transaction  is  to  be  treated 
according  to  its  real  nature,  as  that  shall  appear  upon  the 
evidence;  and  in  my  opinion  already  fully  expressed,  the 
real  transaction  was  not  an  advance  of  capital,  but  a  loan 
of  money.  This  aspect  of  the  case  opens  for  consideration 
the  question  of  usury,  which,  on  the  motion  to  dissolve, 
was  closed  by  the  allegations  of  the  bill.  It  does  not,  how- 
ever, necessarily  follow,  that  because  the  $3000  was  a  loan 
the  stipulation  for  a  share  of  profits  is  usurious.  It  is  an 
acknowledged  exception  to  the  statute,  that  where  the 
principal  is  put  at  risk,  more  than  the  legal  rate  of  interest 
may  be  received;  the  excess,  in  such  case,  being  allowed 
as  a  consideration  of  the  risk  of  the  principal  in  addition 
to  the  interest  which  is  the  consideration  for  the  forbear- 
ance of  the  debt.  Such  are  loans  upon  bottomry  and 
respondentia,  and  post  obit  bonds;  and  the  principle  may 
be  considered  a  general  one,  not  limited  to  these  special 
cases,  which  are  the  ordinary  instances  of  such  loans. 
But  it  must  be  here  particularly  observed,  that  the  risk  of 
principal  to  come  within  this  exception  to  the  statute, 
must  be  a  substantial  one,  i.  e.  it  must  be  such  a  risk  as  a 
prudent  man  could  not  be  supposed  to  take  for  legal 
interest  only.  Such  therefore  as  must  have  formed  a  real 
ingredient  in  the  contract  and  the  true  consideration  for 
the  additional  profit  stipulated  for;  being  clearly  and 
beyond  doubt  not  colorable  or  intended  only  as  a  cover 
for  exacting  more  than  the  legal  rate  of  interest  for  the 
mere  use  of  the  principal.  And  in  determining  whether 
the  risk  be  substantial  or  only  colorable,  the  transaction 
will  be  subjected  to  the  most  searching  scrutiny,  and  will 
be  dealt  with  according  to  its  real  nature  and  purpose 
without  respect  to  the  form  or  words  in  which  it  may  be 
clothed,  for  by  no  contrivance  or  device  can  the  Statute 
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of    Usury    be    evaded.      On    no    point    have    the    Courts 
expressed  themselves  with  greater,  if  with  equal  emphasis. 
"Courts   regard   the   substance   of   the   transaction"    says 
Lord    Hardwicke,    "and    not    the    words    of    contracts." 
Chesterfield  vs.  Jansen,  1  Wil.  286.    Again,  Lord  Mansfield  in 
Lowe  vs.  Walker,  Doug.  736,  says,  "the  only  question  in  all 
cases  like  the  present  is  what  is  the  real  substance  of  the 
transaction,  and  not  what  is  the  color  and  form."     C.  J. 
Marshall,  in  Scott  vs.  Lloyd,  9  Peters  S.  C.  R   447,  says  that 
"the  Courts  have  perceived  the  necessity  of  disregarding 
the  forai  and  examining  into  the  real  nature  of  the  trans- 
action.    If  that  be  in  fact  a  loan,  no  shift  or  device  will 
protect  it."     The  question  there  was  whether  under  the 
form  of  a  sale  of  an  annuity  a  usurious  loan  was  really 
intended.     Upon  the  distinction  between  substantial  and 
colorable  risks,  the  leading  case  uniformly  recognized  and 
followed  is  Chesterfield  vs.  Jansen,  2  Vesey  Sr.  125 ;  1  Atk.  301 . 
1  Wilson  286.    That  case  was  heard  before  Lord  Hardwicke 
assisted  by  the  Master  of  the  Rolls,  and  also  by  several 
of  the  Law  Judges ;    and  was  most  elaborately  argued  and 
considered.      On   the    precise   point   now   before   us    Lord 
Hardwicke  thus  lays  down  the  rule,  2  Vesey  Sr.  (154)  "if 
the  contingency  goes  to  both  principal  and  interest,  and 
there  is  a  higher  rate  than  the  law  allows,  regard  is  had 
whether  a  bona  fide  risk  is  created  by  the  contingency,  or 
whether  only  colorable,  for  if  so,   Courts  of  Law  hold  it 
contrary  to  the  statute,   &c.     But  when  the  contingency 
has  extended  to  principal  and  interest  both,  and  not  a  col- 
orable only,  but  a  fair  and  substantial  risk  is  created  of  the 
whole,  it  takes  it  out  of  the  Statute;    though  called  a  loan 
it  is' considered  a  bargain  or  chance  &c."   The  other  judges 
express  themselves  to  the  same  effect.    Mr.  Justice  Burnett 
says,  "The  intent  of  the  bargain  is  the  material  thing;    if 
that  was  borrowing  the  money,  it   is  within  the  Statute 
whatever  colorable  contingency  is  inserted;    and  this  is  the 
sense  of  all  the  resolutions  in  the  several  cases.    But  where 
the    principal    was    fairly    and   truly    put    in   hazard,    and 
such  as  none  would  nin  for  the  interest  the  law  allows. 
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there  is  no  case  where  it  has  been  held  within  the  Stat- 
ute. The  sHghtness  or  reaUty  of  the  risk  seems  to  be  the 
only  rule  directing  the  judgment  of  the  Court."  Illustra- 
tions of  what  are  colorable  risks  are  afforded  by  adjudged 
cases  in  great  numbers.  The  older  cases  are  collected  in 
Chesterfield  vs.  Jansen,  and  in  Comyn  on  Usury,  5  Law  Lihr. 
(32).  As  where  money  is  loaned  for  more  than  legal  inter- 
est the  principal  to  be  payable  in  six  months  if  the  bor- 
rower, or  his  son,  or  any  one  else  being  in  fair  health 
should  be  then  living.  Mason  vs.  Ahdy,  Cowp.  125.  3  Salk. 
390  and  Carth.  67.  Button  vs.  Downham,  Cro.  El.  643.  Bri- 
ton s  Case,  5  Co.  70.  Kelly  on  Usury,  75  L.  L.  (61)  puts  this 
illustration  of  the  difference  between  substantial  and  col- 
orable risks,  drawn  from  Bedingfield  vs.  Ashley,  Cro.  El.  741. 
"The  chance  of  five  daughters  being  alive  at  the  distance 
of  ten  years,  was  held  sufficient  risk;  for  where  one 
agreed  with  another  in  consideration  of  £100  paid  down, 
that  he  would  pay  £80  a  piece  to  each  of  the  five  daugh- 
ters that  should  be  living  at  the  end  of  ten  years,  the  Court 
held  it  not  usurious,  and  said,  'if  it  had  been  that  he 
should  pay  at  the  end  of  one  or  two  years  £300,  if  any  of 
said  children  were  alive,  that  had  been  usury,  for  in  all 
probability  one  of  them  would  continue  to  be  alive  for  so 
short  a  time,  but  in  ten  years  are  many  alterations.'  "  A 
common  mode  of  seeking  to  evade  the  statute  by  the  crea- 
tion of  colorable  risks,  has  been  by  the  sale  of  annuities 
held  by  the  borrower  during  his  lifetime,  the  sale  being 
for  such  a  sum  as  would  make  the  annuity  while  received 
equal  to  much  more  than  legal  interest  on  the  sum  paid 
for  it,  the  annuity  being  at  the  same  time  made  redeem- 
able at  the  expiration  of  a  limited  period,  by  the  repay- 
ment of  the  sum  advanced  upon  it.  Now  suppose  the  annui- 
tant to  be  living,  and  to  redeem  the  annuity,  the  effect  was 
precisely  that  of  a  loan  of  the  amount  advanced  at  an 
interest  equal  to  the  annuity,  subject  to  the  risk  of  the 
borrower's  death  meanwhile.  In  Lawly  vs.  Hooper,  3  Atk. 
278,  Lord  Hardwicke  held  such  a  risk,  although  the 
period    of    redemption    was    indefinite,    to    be    colorable, 
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because  the  lender  might  insure  the  Ufe  of  the  borrower 
although  such  business  would  involve  some  risk.  In 
Richards  vs.  Brown,  Cowp.  270,  where  the  money  was 
advanced  at  usurious  rates  on  the  assignment  of  an  annu- 
ity which  at  the  end  of  three  months  was  redeemed  and 
converted  into  a  loan,  Lord  Mansfield  after  looking  into 
the  cases,  held  that  the  risk  the  lender  was  under  of  the 
borrower's  dying  within  the  three  months  was  not  suffi- 
cient to  take  the  case  out  of  the  statute.  "The  borrower," 
he  says,  "was  a  hale  young  man,  and  therefore,  we  are  of 
opinion  there  was  no  substantial  risk  to  take  this  case  out 
of  the  statute." 

In  the  case  before  us  the  question  of  usury  turns  upon 
the  operation  of  that  clause  in  the  memorandum  of  August 
1864,  which  provides  that  Plunkett  should  receive  the 
$3000,  advanced  by  him  with  interest,  ovit  of  the  proceeds 
of  s&,le;  also,  that  if  a  loss  were  sustained  the  parties 
should  bear  it  in  the  same  proportion  in  which  they  were 
to  share  the  profits,  i.  e.  Plunkett  two-thirds,  and  Dillon 
one-third.  I  assume  that  the  effect  of  this  provision,  as 
was  Argued  for  the  complainant,  did  make  the  $3000  pay- 
able only  out  of  the  proceeds  of  the  lots,  and  rendered 
Plunkett  liable  for  a  share  of  losses  accruing  from  the  pur- 
chase and  sale  of  the  lots.  The  effect  was  to  subject  his 
principal  to  the  risk  of  whatever  depreciation  in  value  the 
lots  might  possibly  sustain  before  their  improvement  and 
sale.  Then  the  decisive  question  is,  was  this  a  substantial 
or  only  nominal  and  colorable  risk?  Four  reasons  which 
I  propose  to  state  distinctly,  have  concurred  to  bring  me 
to  the  conclusion  that  this  was  only  a  colorable  risk. 

First  then,  there  was  in  point  of  fact  no  possibility  of  a  de- 
preciation in  these  lots.  The  purchase  was  of  a  large  lot  or 
tract  of  land  situated  in  an  improving  part  of  Wilmington 
a  city  advancing  rapidly  in  population,  wealth  and  business. 
This  tract  was  to  be  divided  into  city  lots  for  immediate 
improvement  and  sale  when  improved.  This  was  a  pro- 
cess morally  certain  to  emhance  the  value  of  the  lots.  The 
result  demonstrates  this.     Dillon  gave  for  the  whole  tract 
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$8  per  foot,  on  the  10th  August  1864.  Eight  days  after- 
ward, on  the  18th  of  August  he  sold  to  Wm.  Dougherty  16 
feet  at  $12  per  foot;  and  on  the  same  day  to  Thomas 
Curley  32  feet  at  $12  per  foot,  an  advance  of  fifty  per  cent, 
upon  the  cost ;  a  profit  accruing  from  the  mere  division  of 
the  larger  tract  into  smaller  lots,  and  the  prospect  of  the 
erection  of  buildings  on  the  remaining  lots.  Two  years 
afterward  in  July  1866,  Dillon  sold  to  Philip  C.  Hearn  in 
one  body  101  ft.  8  inches  of  this  land  unimproved  at  a 
fraction  over  $14  per  foot,  being  an  advance  of  75  y^er  cent, 
upon  the  cost.  Thus  much  as  to  the  lots  sold  unimproved. 
With  respect  to  the  improved  lots  which  Dillon  sold  for 
gross  sums,  a  large  body  of  estimates  made  by  witnesses 
were  submitted  by  the  complainant,  the  result  of  which 
was  CO  fix  the  valuation  of  the  improved  lots  at  a  consider- 
able advance,  the  estimates  on  the  lots  ranging  from  $20  to 
$30  per  foot.  Altogether  the  sales  of  the  unimproved  lots 
and  the  valuation  upon  the  improved  lots  lead  to  this  con- 
clusion; that  the  advance  in  value  of  the  lots  was  not  in 
the  least  degree  speculative,  but  was  morally  certain  to 
result  from  the  measures  contemplated  in  the  purchase, 
that  there  was  no  real  risk  of  depreciation  in  the  lots; 
that  whatever  losses  might  be  incurred  by  Dillon  in  the 
improvements,  none  could  spring  from  the  lots.  To  apply 
the  tests  so  well  put  in  Chesterfield  vs.  Jansen,  the  deprecia- 
tion of  these  lots  before  they  could  be  improved  and  sold 
to  the  loss  of  Plunkett's  principal  of  $3000,  was  not  such  a 
real  and  substantial  risk  as  must  be  supposed  to  have 
entered  into  the  serious  contemplation  of  the  parties,  to 
have  formed  a  real  ingredient  in  the  contract,  and  the  true 
con.sideration  for  the  concession  of  two-thirds  of  the  profits 
over  and  above  interest. 

In  the  second  place,  Mr.  Plunkett  evidently  meant  to 
take  no  risk  in  this  business.  He  was  careful  to  stake 
nothing  upon  the  improvements  to  which  the  only  hazards 
of  losses  could  attach.  He  was  content  to  share  the  profits 
in  the  land,  which  were  certain,  and  in  doing  so  to  share 
also  the  chance  of  loss  on  the  land  alone,  which  is  clearlv 
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nominal  as  the  profit  was  certain.  Just  at  the  point 
where  the  question  of  profit  and  loss  became  one  of  sub- 
stance he  stopped.  It  is  certain  that  help  to  build  houses 
as  well  as  to  buy  the  land  must  have  been  acceptable  to 
Dillon,  and  it  is  quite  as  certain  that  it  would  have  been 
given  to  him  by  the  formation  of  a  real  and  substantial 
partnership  in  the  whole  enterprise,  instead  of  a  mere 
loan  for  the  purchase  of  the  land  but  for  the  consideration 
that  in  the  building  operations  there  were  real  risks,  while 
in  the  value  of  the  land  there  were  none  worth  considera- 
tion. 

Then  we  come  to  a  third  feature  of  the  case,  which 
strongly  indicates  that  the  memorandum  of  August  1864 
was  colorable,  that  is,  its  purporting  to  set  forth  a  joint 
purchase  or  partnership,  contrary'  to  w^hat  the  acts  and 
transactions  of  these  parties  demonstrate  to  have  been  the 
real  arrangement  between  them.  This  inconsistency 
between  the  memorandum  and  what  the  evidence  discloses 
as  the  real  nature  of  the  transaction,  can  only  be  explained 
by  treating  it  as  a  veil  to  cover,  under  the  guise  of  a  part- 
nership, advance  of  capital,  what  was  in  fact  and  in  sub- 
stance a  loan  of  money;  and  it  is  pregnant  evidence  that 
the  provision  inserted  in  it  of  risk  on  the  resale  of  lots, 
which  as  we  have  seen  was  in  fact  but  nominal,  was  in 
intent  colorable. 

And  now  a  last  fact  concurring  with  those  before  stated 
against  the  assumption  that  the  share  of  profits  was  in 
consideration  of  any  risk  to  Mr.  Plunkett's  capital,  is  his 
own  statement  of  the  ground  on  which  he  claimed  these 
profits  made  to  Mr.  Gause  at  the  time  of  the  attempted 
settlement.  He  claimed  that  "on  account  of  his  having 
furnished  this  money  ($3000.)  to  Dillon,  he  was  to  have  a 
certain  share  of  the  profits,  two-thirds."  These  are  his 
words.  "The  claim  to  profits  was  not  here  made  for  risk, 
but  for  the  accommodation  in  raising  the  money." 

There  is  a  general  consideration  that  weighs  very 
strongly  with  me  in  treating  this  as  an  usurious  arrange- 
ment.    It  is  that  the  case  is  in  a  Court  of  Equit>'  where 
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such  a  decision  operates  less  severely  upon  the  complain- 
ant. In  a  Court  of  Law  usury  operates  as  a  forfeiture  of 
the  debt,  and  subjects  the  lender  additionally  to  the  pen- 
alties of  the  Statute.  In  this  Court  the  whole  effect  of 
adjudging  a  loan  to  be  usurious  is  to  relieve  the  borrower 
from  the  exaction  of  more  than  lawful  interest.  The 
lender  is  permitted  to  receive  his  debt  with  the  interest. 
In  a  Court  of  Law  where  such  consequences  are  to 
follow,  the  onus  may  well  be  upon  the  borrower  to  estab- 
lish a  clear  case  of  usury;  but  in  a  Court  of  Equity,  where 
the  lender  is  at  all  events  to  get  his  money  with  interest, 
he  should  be  justly  held  to  satisfy  clearly  the  conscience 
of  the  Court  in  allowing  him  a  larger  exaction.  Here 
precisely  is  the  ground  of  my  conclusion:  I  am  not  sat- 
isfied that  the  mere  chance  of  the  immediate  deprecia- 
tion of  these  lots,  while  under  the  very  process  of 
improvement,  was  a  sufficient  risk  to  Plunkett's  princi- 
pal to  raise  an  adequate  consideration  for  the  larger 
exaction  of  profits — two-thirds — in  addition  to  the  inter- 
est, and  thus  to  take  the  case  out  of  the  statute. 

Leaving  now  the  question  of  usury,  we  come  to  another 
fatal  objection  to  Plunkett's  claim  to  a  share  of  the 
profits;  that  is,  that  the  claim  is,  under  the  circumstances, 
grossly  inequitable,  such  as  even  were  it  not  usurious,  a 
Court  of  Equity  will  refuse  to  enforce.  What  is  this 
claim?  It  is  to  a  share  of  profits  for  the  creation  of  which, 
Mr.  Plunkett  has  neither  risked  his  money,  nor  given  his 
personal  labor.  The  utmost  extent  of  his  connection 
with  this  enterprise  was  to  loan  Dillon  $3000,  to  enable 
him  to  purchase  the  land,  the  repayment  of  which  money 
with  legal  interest  was  secured  to  him  to  his  satisfaction 
at  least.  This  is  not  like  the  case  of  a  partner  who  upon 
an  advance  of  capital  to  his  firm  may  in  addition  to  his 
advance  with  its  interest,  justly  receive  a  share  of  profits, 
because  there  the  partner's  capital  is  at  substantial  risk, 
and  he  himself  additionally  is  liable  for  the  partnership 
debts.  vSo  here,  if  Mr.  Plunkett  had  become  a  bona  fide 
partner  in  the  whole  enterprise  of  purchasing,  improving 
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and  selling  the  land,  thus  subjecting  his  capital  to  real 
risk,  and  assuming  the  substantial  liabilities  of  a  partner- 
ship, his  claim  to  a  share  of  profits  as  well  as  interest  on 
capital  would  be  equitable.  But  instead  of  a  partner  he 
was  plainly  but  a  money  lender,  and  certainly  if  one  per- 
son who  lends  his  money  at  interest  to  help  commence 
an  enterprise,  may  without  sharing  its  real  hazards,  equit- 
ably exact  a  portion  of  the  anticipated  profits,  another 
person  may  with  equal  equity  upon  a  further  loan  to  help 
prosecute  the  enterprise  to  completion,  exact  the  residue 
of  the  profits;  thus  between  them  leaving  as  a  return 
for  the  labor  and  skill  of  the  adventurer  all  the  risk  and 
none  of  the  profits.  The  practical  effect  of  such  arrange- 
ments is  to  place  labor  in  a  condition  of  absolute  servi- 
tude to  capital,  and  they  are  not  only  inequitable  in  prin- 
ciple, but  if  permitted,  would  be  ruinous  in  the  general 
results.  But  not  only  is  Mr.  Plunkett's  claim  to  any 
share  of  the  profits  inequitable  in  principle,  but  that  it  is 
in  degree  grossly  so,  will  appear  when  we  observe  what 
is  the  share  here  claimed;  this  is  not  merely  some  por- 
tion of  the  profits,  not  even  an  equal  portion;  but  two- 
thirds;  the  effect  of  which  is,  that  the  lender  who  risks 
nothing  and  has  no  labor,  and  is  in  any  event  to  have  the 
full  legal  compensation  for  the  use  of  his  money;  takes 
nearly  all  the  profits,  leaving  but  a  small  portion  to  him 
who  carries  all  the  real  risks  of  the  enterprise  and 
bestows  all  the  labor.  The  practical  result  of  the  whole 
transaction  upon  the  complainant's  theory  and  its  gross 
inequality,  is  strongly  illustrated  by  the  claim  actually 
made  in  argument  upon  figuring  up.  Upon  a  rough  cal- 
culation by  the  complainant's  counsel,  the  claim  made  for 
him  on  account  of  profits  was  this:  Upon  the  basis  of 
the  highest  estimates  of  the  advanced  value  of  the  land 
$3,379.80:  Upon  the  basis  of  the  average  estimates  of  the 
advanced  value  of  the  land,  $2988.35. — The  effect  there- 
fore was  to  double  the  complainant's  principal  in  addition 
to  giving  him  legal  interest,  and  that  upon  a  transaction 
which  was  closed  in  about  five  vears. 
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Now   with   respect   to   the   principles   upon   which   this 
court  deals  with  what  are  usually  termed  hard  and  uncon- 
scionable bargains;   they  have   been  settled   so  clearly  and 
authoritatively  as  to  need  little  more  than  a  statement  of 
them.      The   rule   is   this;    where   the   contract   has   been 
already    executed,    or    the    party    having    the    advantage 
under  It  can  enforce  it  at  law  without  the  aid  of  a  Court 
of  Equity,  this  court  will  not  interfere  to  set  the  contract 
aside,    or   to   restrain   a   party    seeking   his   legal   remedy 
under  it,  on  the  mere  ground  that  the  contract  is  hard  or 
unreasonable;    where  there  has  been  no  fraud  or  mistake, 
or  the  party  hardly  dealt  with  is  not  mentally  incompe- 
tent, or  of  a  class  which  is  under  the  protection  of  Courts 
of  Equity,  such  as  heirs  dealing  with  expectancies.     But 
on  the   other  hand,   where   a  hard  contract  remains   yet 
executory,    and   the    party    not    being   able   to   effect   his 
unconscientious    advantage    at    law,    seeks  the    aid   of    a 
Court   of   Equity,   it   will  not   help   him.      In   such   case, 
though  there  were  no  fraud  nor  mistake,  and  though  the 
party  hardly  dealt  by,  was  not  incompetent  nor  a  special 
subject  of  the  court's  protection,  such  as  an  heir  expect- 
ant;   still  the  court  will   decline   to  interfere.     The  rule 
cannot  be  better  stated  than  by  a  very  great  authority. 
Lord  Hardwicke  in  Barnardiston  vs,  Lingood  2  Atk.   134, 
where  he  says,  "In  the  case  of  a  hard  bargain,  where  it 
is  not  absolutely  executed,  but  executory  only,  the  con- 
stant rule  of  the  court  is  not  to  carry  it  into  execution." 
The  principle  on  which  this  rule  rests  is,  that  a  Court  of 
Equity    will    not    be   made    the    instrument    of   hard    and 
unconscientious    dealing.      If    the    party    has    already    se- 
cured  his   advantage   through   the   execution   of   the   con- 
tract,  or  if  he  can  secure  it  at  law,   this  court  will  not, 
unless  on  the  special  ground,  JMst  referred  to,  molest  him; 
but   at   the   same   time   will   not   help   him.      The   present 
case  affords  an  apt  illustration  of  the  principle — Plunkett 
has  invoked  the  aid  of  this  court  by  a  decree  for  a  dis- 
covery and  an  account  to  enable  him  to  recover  the  share 
of  profits  claimed  in  addition  to  his  principal  and  interest. 
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The  court  then  will  look  to  see  whether  he  is  seeking  a 
hard  advantage '  against  equity  and  good  conscience,  and 
if  so,  will  not  lend  itself  to  such  an  object.  This  mode 
of  dealing  with  executory  contracts  has  received  its  most 
common  application  in  cases  of  bills  for  specific  perform- 
ance. In  a  case  of  that  class,  Godwin  vs.  Collins,  ante  28, 
it  was  very  fully  considered  by  this  court,  and  the  prin- 
ciples then  applied  being  the  same  just  stated,  were  ap- 
proved by  the  Court  of  Errors  and  Appeals.  This 
present  bill  so  far  as  it  seeks  to  have  the  stipulation  for  a 
share  of  the  profits  carried  into  effect,  is  in  substance  a 
proceeding  for  specific  performance,  and  is  subject  to  the 
same  principles.  But  at  all  events  the  doctrine  that  the 
court  will  not  enforce  an  unconscientious  contract  while 
it  remains  executory,  is  a  universal  one  applying  as  well 
to  loans  as  to  contracts  for  the  sale  of  land.  In  Lawley 
vs.  Hooper,  3  Atk.  278,  where  an  annuity  had  been  pur- 
chased on  very  hard  terms,  and  the  main  question  was 
whether  the  transaction  was  not  a  usurious  loan  under 
cover  of  a  sale,  Lord  Hardwicke  after  considering  that 
question,  added,  "but  I  do  not  think  I  am  under  any 
absolute  necessity  to  determine  this  point,  for  I  am  of 
opinion  that  this  is  such  an  agreement  as  this  court  ought 
not  to  suffer  to  stand,  taking  it  as  an  absolute  sale."  In 
that  case  the  court  considering  that  advantage  had  been 
taken  of  a  party's  distress,  went  so  far  as  to  set  aside  the 
sale  on  his  application.  In  Jestons  vs.  Brooks,  Cowp.  7Q3, 
the  defendant  wishing  to  purchase  some  goods  and  not 
having  the  money,  the  plaintiff  loaned  it  to  him  upon  the 
defendant's  note  payable  on  demand,  with  a  stipulation 
that,  he  should  have  half  the  net  profits  upon  a  resale  of 
the  goods,  over  and  above  the  note.  The  plaintiff  by 
making  immediate  demand  entitled  himself  to  interest, 
and  thus  he  claimed  both  debt  and  interest  and  addition- 
ally a  share  of  the  profits  of  the  transaction,  without 
incurring  any  risk  as  a  partner  in  it.  That  case  is  essen- 
tially like  the  present  one  as  it  is  now  developed  by  the 
whole  evidence,  though  different  from  that  made  by  the 
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bill,  on  the  point  of  risk,  as  I  considered  it  on  the  motion 
to  dissolve  the  injunction  for  want  of  equity  in  the  bill, 
The  court  in  Jestons  vs.  Brooks,  held  the  contract  to  be 
not  only  usurious,  but  also  an  unconscionable  bargain, 
such  as  even  a  court  of  law  would  not  enforce  in  that 
action,  which  was  fgr  money  had  and  received;  it  being 
as  Lord  Mansfield  said  "analagous  to  a  bill  in  Equity." 
After  considering  the  question  of  usury.  Lord  Mansfield 
proceeds  to  say,  "suppose  it  was  not  strictly  usurious, 
shall  a  man  in  an  action  for  money  had  and  received, 
which  is  an  equitable  action  and  founded  in  conscience, 
recover  an  unreasonable  and  exorbitant  demand  as  this 
is?  most  clearly  he  shall  not." 

The  objection  now  under  consideration,  that  is  the 
gross  inequitableness  of  the  claim  to  profits  in  addition  to 
interest,  is  fatal  whatever  view  we  may  take  of  the 
arrangement  between  these  parties.  Even  treating  them 
as  joint  purchasers  upon  the  theory  of  the  bill,  and  that  the 
$3000  was  an  advance  of  purchase  money,  the  stipulation 
for  almost  the  whole  of  the  profits  on  the  lots  received, 
without  either  risk  or  labor  to  be  incurred  by  Mr.  Plunkett 
or  anything  done  by  him  but  advance  his  money  at  legal 
interest,  was  an  unreasonable  and  exorbitant  arrange- 
ment, which  although  if  executed,  a  Court  of  Equity 
might  not  disturb,  yet  it  will  decline  to  enforce. 

There  is  a  broad  and  fundamental  maxim  of  Equity 
which  reaches  into  this  case,  and  which  is  alone  decisive 
of  it;  that  id,  that  he  who  seeks  equit}^  shall  do  equity. 
Mr.  Plunkett  has  sought  the  interposition  of  this  court 
to  effect  a  settlement  of  these  transactions  even  to  the 
extent  of  withdrawing  the  controversy  from  the  Courts 
of  Law.  In  such  case  the  course  of  the  Court  is  to  adjust 
between  the  parties  all  the  equities  arising  out  of  their 
transactions,  requiring  that  the  complainant  do,  as  well 
as  receive  equity.  It  is  precisely  on  this  principle  that 
when  a  borrower  of  money  on  usurious  interest  comes 
into  a  Court  of  Equity  for  relief  against  the  lender,  it 
will   oblige   him   to   repay   the   debt   with   lawful   interest, 


PLUXKETT   V.    DILLON.  38-3 

upon  being  relieved  of  the  usurious  excess.  So  here, 
upon  the  like  principle,  the  Courts  will  oblige  Mr. 
Plunkett  to  relax  an  unconscientious  claim  to  a  share  of 
the  profits,  even  supposing  such  share  to  have  been  stip- 
ulated for,  at  the  same  time  decreeing  the  repayment  of 
the  money  loaned  by  him  with  the  lawful  interest.  After 
much  and  anxious  reflection  upon  the  whole  case,  I  am 
decidedly  of  opinion  that  this  course  and  no  other, 
will  effect  equal  and  exact  justice  between  these  parties. 

After  the  announcement  of  the  opinion  of  the  Chan- 
cellor and  of  the  allowances  and  disallowances  made  by 
him  in  the  accounts  of  the  parties,  the  counsel  agreed  upon 
a  statement  based  upon  the  decision,  and  showing  in  con- 
formity therewith  a  balance  due  from  Plunkett  to  Dillon 
of  $4626.10,  for  which  a  decree  was  entered  under  the 
cross  bill;  also  a  decree  perpetually  enjoining  the  collec- 
tion of  the  $3000  judgment;  also  for  the  canceling  and 
delivery  up  of  the  due  bill  of  June  28,  1869  for  $334.17, 
and  for  costs.  Upon  the  original  bill  a  decree  was  entered 
dismissing  the  bill  with  costs  and  dissolving  the  injunc- 
tion heretofore  issued  against  the  suits  at  law.  From 
this  decree  each  part>-  appealed  and  both  cases  now  came 
up  for  a  hearing  at  one  and  the  same  time  as  one  appeal. 

Whiteley,  for  the  complainant  in  the  first  case.  The 
whole  case  depended  on  the  following  questions,  whether 
it  was  a  partnership  between  the  parties,  or  a  loan  of  money 
to  the  amount  of  three  thousand  dollars  by  Plunkett  to 
Dillon  of  a  usurious  character,  and  if  neither,  was  it  such 
an  inequitable  and  unconscionable  contract  for  a  loan  of 
money,  as  a  court  of  equity  would  not  enforce.  It  was  a 
partnership  in  which  Plunkett  was  to  furnish  the  money 
or  capital  and  Dillon  the  labor,  and  which  in  these  da\-s 
was  no  uncommon  union  in  such  enterprises  or  specula- 
tions. The  parties  were  both  shrewd  business  men  in 
their  line  of  operations,  and  were  equally  capable  of  mak- 
ing and  carrying  out  such  a  contract.  The  contract  or 
agreement   is   evidenced   by   the   written   acknowledgment 
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signed  by  Dillon  and  delivered  to  Plunkett  on  the  10th  of 
August  1864,  and  it  is  as  clear  as  it  is  brief,  and  yet,  it  is 
as  full  and  complete  as  could  be  required;  and  does  it  not 
clearly  import  and  constitute  a  partnership  between  them 
for  the  purpose  expressly  indicated  in  it?  The  great  test 
of  the  existence  of  a  partnership  between  two  or  more 
persons  is  their  participation  both  in  its  profits  and  its 
losses,  which  is  expressly  stated  and  stipulated  in  this 
agreement  between  the  parties  to  engage  in  the  undertak- 
ing declared  in  the  paper,  and  on  the  terms  expressed  in 
it.  Besides,  the  three  thousand  dollars  advanced  by 
Plunkett  to  buy  the  land,  and  the  judgment  bond  given 
by  Dillon  to  him  for  it,  was  to  be  paid  out  of  the  proceeds 
of  the  sale  of  it  in  lots;  and  it  was  proved  that  Dillon 
had  stated  that  the  deed  was  made  to  him  alone  for  it, 
because  Plunkett  wished  to  save  himself  and  wife  the 
trouble  of  making  and  acknowledging  deeds  for  the  lots 
when  sold  to  purchasers. 

As  the  bond  was  payable  out  of  the  proceeds  of  the 
sales  of  the  lots,  Plunkett  could  have  been  enjoined  from 
proceeding  to  enter  judgment  upon  it  and  to  execute  and 
collect  it,  until  sufficient  money  had  been  realized  from 
the  sale  of  them  to  pay  it,  and  as  evidence  that  he  so  con- 
sidered it,  he  did  not  have  judgment  entered  upon  it, 
until  the  month  of  November  1869,  five  years  and  three 
rnonths  after  it  was  executed  and  delivered  by  Dillon,  on 
the  same  day  that  he  signed  and  delivered  to  him  his 
written  staterhent  and  acknowledgment  of  the  agreement 
between  them  in  regard  to  the  purchase  of  the  land  and 
the  purpose  of  it;  and,  in  point  of  fact,  Plunkett  did  not 
have  judgment  entered  upon  it,  until  after  Dillon  had 
denied  the  agreement,  repudiated  the  partnership  and 
refused  to  recognize  his  right  to  any  portion  of  the  profits 
arising  from  the  sale  of  the  lots.  But  that  was  a  fraudu- 
lent and  dishonest  after-thought  on  the  part  of  Dillon, 
because  the  bond  by  its  terms  was  not  payable  in  any 
event,  until  one  year  after  the  date  of  it,  and  was  after  that 
time,  payable  only  out  of  the  proceeds  of  the  sale  of  the 
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property;  and  yet  in  two  days  after  it  was  given,  Dillon 
paid  three  hundred  dollars  on  it  to  Plunkett,  as  well  as 
numerous  other,  though  smaller  payments  made  from  time 
to  time  within  the  year  and  before  the  maturity  of  it,  and 
between  that  time  and  the  year  1869,  (when  for  the  first 
time  he  resolved  upon  the  desperate  expedient  of  denying 
the  agreement  and  repudiating  the  partnership),  had 
actually  paid  Plunkett  out  of  the  proceeds  of  the  sale  of 
the  lots  between  six  thousand  seven  hundred  and  seven 
thousand  dollars,  or  more  than  double  the  amount  then 
due  on  the  bond  with  the  interest  added,  and  more  than 
one-half  of  which  must  have  been  paid  by  him  on  account 
of  Plunkett's  share  of  the  profits  under  their  agreement  of 
copartnership  in  the  business.  The  reason  of  his  making 
the  payments  referred  to  before  the  bond  was  payable  was 
obvious.  It  was  because  by  the  terms  of  the  agreement, 
the  principal  and  interest  of  the  bond  as  soon  as  it  became 
payable,  were  first  of  all  things  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property,  and,  of  course,  until 
that  debt  was  extinguished,  it  would  absorb  all  the  profits 
with  Dillon's  third  part  of  them;  and,  therefore,  it  was 
his  interest  to  pay  it  as  speedily  as  possible. 

Plunkett  could  not  have  made  the  bond,  qualified  as  it 
was  by  the  agreement  between  them,  a  general  lien  on  Dil- 
lon's property,  or  on  any  other  property,  real  or  personal  of 
his,  except  his  interest  and  estate  in  the  land  purchased 
with  the  money  for  which  it  was  given.  Therefore,  if 
their  title  to  the  property  purchased  by  them  with  the 
money  had  failed,  Plunkett  would  have  had  no  other 
recourse  whatever  for  the  recovery  of  it  or  any  part  of  it. 
Had  he  attempted  to  recover  it  out  of  any  other  property 
of  Dillon  before  the  latter  had  deliberately  determined  to 
repudiate  the  agreement  and  connection  between  them  in 
the  undertaking,  he  would  have  been  liable  to  be  perpet- 
ually enjoined  by  the  Court  of  Chancery  from  proceeding- 
to  do  it.  Nor  could  he  have  proceeded  to  collect  it  even, 
out  of  Dillon's  share  of  the  property  in  question,  until  he 
had  sold  enough  of  the  property  to  pay  it.     And  therein 
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consisted  the  risk  and  hazard  of  the  undertaking  vipon 
the  part  of  Plunkett,  and  which  with  the  terms  and  effect 
of  the  agreement  clearly  constituted  it  a  contract  of  part- 
nership between  them  in  relation  to  the  matter.  Sto.  on 
Partn.  sec.  19.  Col.  on  Partn.  sees.  3,  19,  sec.  245  note  1. 
F  err  el  vs.  Richards,  1  Nott  &  McCord,  20.  Glover  vs.  Tuck, 
24  Wend.  153.  Williams  vs.  Henshaw,  11  Pick.  83.  It  was 
also  a  fair  and  reasonable  partnership  contract  and  vmder- 
taking  entered  into  by  parties  equally  experienced  and 
capable  of  making  such  an  agreement  without  any  allega- 
tion of  fraud  or  deception  practiced,  or  of  undue  advantage 
taken  on  either  side.  The  doctrine  of  unconscionableness 
as  a  ground  for  impeaching  the  justice  and  equity  of  a  con- 
tract, was  a  dangerous  doctrine,  and  no  case  could  be 
found  in  which  it  had  been  recognized  without  proof  of 
fraud  or  bad  faith,  or  some  overreaching  or  undue  advan- 
tage taken  of  the  weakness  and  inexperience,  or  the 
extreme  pecuniar\^  necessity  of  a  victimized  party  drawn 
artfully  or  designedly  by  the  other  side  into  an  inequitable 
■or  unconscionable  contract,  so  far  as  to  decline  even  to 
■enforce  the  agreement  when  assailed  or  impugned  on  such 
a  ground.  The  leading  case  of  Chesterfield  vs.Janssen,  1  Atk. 
301,  stands  alone  upon  that  ground,  and  no  case  goes  any 
further  than  that 

As  to  the  objection  on  the  score  of  usury,  the  principle  is 
well  settled  that  where  the  partnership  is  bona  fide,  and  not 
feigned  as  a  contriva.nce  to  disguise  and  conceal  a  contract 
for  the  loan  of  money  at  a  usurious  rate  of  interest,  even 
although  one  of  the  partners  may  covenant  that  he  will 
bear  all  the  losses  of  the  partnership,  and  pay  the  other,  as 
his  share  of  the  profits,  a  certain  sum  which  would  amount 
to  more  than  the  legal  rate  of  interest  on  that  other's 
share  in  the  capital,  it  will  constitute  a  partnership,  and  not 
a  usurious  loan  of  money.  In  this  case,  however,  which  is 
still  much  stronger  than  the  case  just  stated,  Plunkett 
was  to  pay  two-thirds  of  all  the  losses,  if  any,  as  well  as 
receive  two-thirds  of  the  profits.  3  Pars,  on  Contr.  143. 
Enderhey  vs.  Gilpin,  5  Barn.  &  Aid.  314. 
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Bates,  for  the  respondent.  There  were  mistakes  in  the  ac- 
count of  Phmkett  to  the  aggregate  amount  of  twenty-five 
hundred  dollar?,  and  yet  every  one  of  them  was  in  his  own 
favor;  and  that  was  sufficient  to  show  the  weight  and 
credit  to  which  it  was  entitled  in  the  consideration  of  the 
case.  But  the  paper  relied  on  -to  establish  the  partnership 
agreement,  had  not  been  sufficiently  proved.  It  bore  no 
date  more  precise  or  definite  than  the  month  of  August 
1864,  although  it  was  said  to  have  been  made  and  delivered 
on  the  same  day  with  the  judgment  bond  for  the  $3000. 
It  was  attested  by  William  Bright,  but  whilst  he  had  admit- 
ted the  signature  to  be  his  on  his  examination  as  a  witness, 
he  had  no  recollection  of  the  paper  or  of  his  signing  it,  and 
never  heard  until  this  suit  had  originated,  that  Plunkett 
had  any  interest  whatever  in  the  purchase  of  the  land  in 
question,  and  had  never  supposed  that  any  other  person 
than  Dillon  was  concerned  in  it,  although  he  made  che 
bargain  and  the  sale  of  it  to  him  as  the  agenc  of  Ferris  and 
Garrett.  Why  under  such  circvunstances  was  it  not  proved 
at  least,  by  the  person  who  drew  it,  for  it  was  not  in  the 
handwriting  of  either  Plunkett  or  Dillon?  None  of  the 
witnesses  examined  could  positively  say  that  the  signa- 
ture to  it  purporting  to  be  Dillon's  was  in  his  handwriting. 
But  taking  it  for  all  it  could  be  w^orth,  what  was  the 
nature  and  character  of  it  as  an  agreement?  It  was  not  a 
contract  of  copartnership.  The  best  rule  to  guide  one  in 
determining  or  ascertaining  the  meaning  and  intention 
of  the  parties  to  it,  is  to  be  derived  from  the  course  of  con- 
duct pursued  by  the  parties  themselves  with  reference  to 
each  other  in  relation  to  the  business,  which  will  have  the 
eflfect  in  a  court  of  equity,  at  least,  to  modify  and  vary 
even  express  articles  of  copartnership,  when  such  a  course 
of  conduct  continued  for  a  sufficient  length  of  time,  is 
clearly  inconsistent  with  such  articles.  As  for  instance, 
where  a  party  though  nominally  a  partner,  has  never  acted 
or  taken  any  part  whatever  in  the  management  or  the 
transaction  of  the  business;  as  between  themselves  alone, 
and  when  there  is  no  question  of  their  liability  as  to  other 
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persons,  such  a  party  was  not  to  be  considered  a  partner, 
although  expressly  named  as  a  partner  in  the  most  formal 
articles  of  copartnership.  Col.  on  Partn.  sec.  209,  210,  257. 
Jestons  vs.  Brooks,  Cowp.  793.  Geddes  vs.  Wallace,  2  Bligh 
270.  But  in  this  agreement  the  term  partnership  did  not 
appear,  nor  was  a  partnership  even  intimated  in  it  in 
words,  nor  did  either  of  the  parties  intend  or  understand 
it  to  be  a  partnership  formed  between  them  for  the  purpose 
of  either  buying  or  selling  the  land;  while  it  clearly  and 
conclusively  appeared  from  all  the  evidence  in  the  case, 
that  Plunkett  never  took  any  part  in  the  management  or 
the  transaction  of  the  business,  or  had  anything  whatever 
to  do  with  it  except  to  loan  Dillon  the  $3000  to  buy  the 
land,  which  was  itself  simply  the  inception  of  the  under- 
taking and  preceded  any  transactions  for  the  division, 
improvement  and  sale  of  the  property.  Neither  Plunkett 
or  Dillon  ever  considered  or  called  it  a  partnership,  and 
no  person  ever  heard  of  it  as  such,  until  about  the  time  the 
bill  of  complaint  was  filed  in  this  case. 

But  if  it  was  not  a  partnership,  it  was  then  merely  a 
loan  of  money;  and  if  so,  was  it  usurious?  And  the  test 
of  that  would  be,  was  it  attended  with  real  and  bona  fide 
hazard,  or  serious  risk  and  danger  of  loss  by  reason  of  the 
terms  and  conditions  on  which  it  was  lent?  Com.  on  Usury, 
5  Law  Libr.  22,  30.  Leigh's  N.  P.  483.  Chesterfield  vs. 
Janssen,  1  Atk.  301.  Lowe  vs.  Walker,  Doug.  736.  Scott  vs. 
Lloyd,  9  Pet.  418.  Hunkett  could  at  any  time  have  entered 
judgment  on  his  bond,  but  without  suing  out  execution 
upon  it,  and  thus  obtained  a  lien  on  all  the  land  purchased 
and  with  the  division  of  it  into  city  lots  and  the  hou.ses 
erected  and  other  improvements  made  upon  them,  to  the 
expense  of  which  he  contributed,  and  was  to  contribute, 
not  one  cent  by  the  terms  of  the  agreement,  there  could 
in  no  event  have  been  any  danger  of  its  depreciation  in 
value  below  the  amount  of  his  bond  and  the  interest 
annually  accruing  on  it.  There  was  no  way  in  which  any 
losses  sustained  by  Dillon  in  making  the  improvements 
upon    the    property,    could    have    been    recovered    from 
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Plunkett;  and  his  books  show  that  he  never  gave  Dillon 
credit  for  any  of  his  expenses  on  account  of  those  improve- 
ments, which  he  ought  to  have  done,  if  they  were  partners 
in  the  business  of  improving  and  selling  the  lots.  But 
where  the  contract  for  a  loan  of  money  is  in  the  form,  or 
under  the  semblance  or  cover  of  a  partnership  between 
the  borrower  and  lender,  and  the  former  contracts  to  pay 
legal  interest  for  the  use  of  it,  and  also  a  certain  propor- 
tion of  the  profits  of  the  business,  it  is  usurious  and  void, 
although  the  latter  may  be  liable  as  a  partner  to  others  for 
the  debts  incurred  by  the  former  in  the  course  of  the  busi- 
ness; because,  if  he  is  so  compelled  to  pay,  he  still  has  his 
remedy  over  against  the  borrower,  and,  therefore,  runs  no 
ultimate  risk,  except  that  of  the  borrower's  insolvency, 
which  is  not  a  sufficient  risk  in  such  a  case  to  save  the 
loan  from  the  taint  of  usury.  3  Pars,  on  Contr.  143.  Jesiovs 
vs.  Brooks,  Cowp.  793.  Morse  vs.  Wilson,  4  T.  R.  353.  But 
whether  it  was  in  point  of  fact,  a  loan  merely,  or  a  part- 
nership, it  was  a  hard  and  unconscionable  contract  which 
a  court  ,of  equity  would  not  enforce  under  all  the  facts  and 
circumstances  disclosed  in  the  case. 

Gordon,  for  the  respondent.  The  bill  was  for  the  specific 
performance  of  a  contract  in  regard  to  the  purchase  and 
sale  of  real  estate,  but  which  the  court  would  not  enforce, 
unless  the  contract  had  been  proved  to  be  clear,  definite 
and  unequivocal  in  all  its  terms,  or  not  uncertain,  or 
ambiguous,  or  not  made  out  by  satisfactory  proof,,  and 
unless  the  acts  done  were  also  proved  to  be  clear  and  def- 
inite, and  were  referable  exclusively  to  the  contract.  2  Sto. 
Eq.  Jur.  sec.  764.  The  difference  between  a  complainant 
seeking  and  a  respondent  resisting  the  specific  performance 
of  a  contract,  is  distinct  and  marked,  because  it  is  a  mat- 
ter, not  of  absolute  right  in  the  party,  but  of  sound  dis- 
cretion in  the  court,  and,  therefore,  it  requires  less  to 
defeat  than  to  maintain  a  bill  of  that  kind;  and  to  be  so 
decreed  the  agreement  must  be  certain,  fair  and  just  in  all 
its  parts;    nor  will  the  specific  execution  of  a  hard  and 


390        COURT   OF   ERRORS  AND   APPEALvS. 

unconscionable  bargain  be  decreed,  nor  where  such  a 
decree  would  be  inequitable  under  all  the  circumstances. 
2  Sto.  Eq.  Jur.  sec.  769.  The  contract  was  uncertain  and 
if  signed  by  Dillon,  which  was  itself  uncertain,  it  wa^ 
signed  by  him  alone,  and  was  void  for  want  of  mutuality: 
for  Plunkett  was  safe  from  loss  in  any  event,  and  with  the 
exception  of  the  loan  of  the  $vSOOO  to  Dillon,  he  was  to 
contribute  positively  nothing,  either  in  money,  time  or 
attention  to  any  part  of  the  business  or  undertaking,  while 
he  was  to  have  and  receive  in  addition  to  the  money  lent 
with  six  per  cent,  interest  on  it,  which  was  first  to  be  paid 
out  of  the  proceeds  of  the  sales  of  the  land  bought  with  it, 
two-thirds  of  the  net  profits,  if  any,  on  the  sale  of  the 
lots  alone  per  foot  at  their  enhanced  value  by  reason  of 
the  expensive  improvements  to  be  made  upon  them  at  the 
sole  cost  and  risk  of  Dillon.  Such  a  one-sided  contract  so 
unequal  in  its  terms,  in  its  chances  of  profit  and  loss,  and 
in  the  expenses,  outlays,  labor,  risk  and  liabilities  of  the  re- 
spective parties  to  it,  could  not  have  been  a  genuine  and  bona 
fide  contract  of  partnership  between  two  men  of  ordinary 
reason  and  judgment,  or  any  thing  but  a  cover  and  con- 
trivance to  conceal  the  real  object  and  purpose  of  it,  which 
simply  was  a  loan  of  that  amount  of  money  on  a  positive 
certainty  and  without  the  slightest  risk  or  hazard  as  to  the 
repayment  of  it  to  him  with  six  per  cent,  interest,  and  with 
two-thirds  of  the  profits  on  the  sale  of  the  lots  added  to 
It,  which  was  equally  certain,  and  which  would  beyond 
all  question,  make  it  a  usurious  contract  for  the  loan  of 
that  siun  of  money.  And  the  fact  that  Plunkett  was  from 
the  first  in  the  exclusive  possession  of  the  only  written 
evidence  of  the  agreement,  and  studiously  concealed  the 
knowledge  of  it  from  all  other  persons,  and  never  spoke 
of  it  even  to  the  arbitrators,  Mr.  Gause  and  others,  when 
they  met  by  the  mutual  consent  and  choice  of  himself  and 
Dillon  to  compare  and  adjust  their  accounts  prior  to  the 
commencement  of  this  suit,  although  he  did  then  say  to 
them  that  he  was  to  have  two-thirds  of  the  profits  on  the 
sale    of    the    land,    but    without    producing    the    written 
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acknowledgment,  or  saying  an\'thing  about  it,  although  it 
was  ihcn  in  his  possession,  all  went  far  to  sustain  and 
establish  the  object  and  design  of  it  as  he  had  just  stated 
it.  Besides,  his  books  showed  no  such  thing  as  a  partner- 
ship account  between  them.  But  could  any  one  suppose 
that  such  would  have  been  the  case,  if  a  partnership  of 
such  value  and  importance  and  involving  the  sale  of  so 
many  houses  and  lots  in  the  city  of  Wilmington,  had  in 
fact  really  existed  for  so  many  year&  between  ihem?  On 
the  contrary,  all  the  credits  entered  by  him,  were  entered 
as  credits  simply  on  the  bond  for  the  loan  of  the  $3000, 
which  clearly  showed  that  he  considered  him.self  all  the 
while,  as  the  creditor  merely,  and  not  the  partner  of  Dillon 
in  the  business. 

And  as  further  evidence  that  such  was  the  only  view 
and  understanding  which  he  entertained  of  the  relation 
existing  between  him  and  Dillon  in  connection  with  the 
business,  it  would  be  found  that  he  had  even  charged  him 
with  the  internal  revenue  stamps  affixed  to  his  bond  to, 
che  am-Ount  of  $7.00;  while  he  had  credited  him  on  the 
bond  with  the  whole  amount  received  from  him  on  the 
sale  of  the  first  lot  a  few  days  after  it  was  given;  also  with 
the  $100  refunded  to  him  by  Mr.  Bright,  in  a  few  days 
afterward;  also  with  the  $384  received  from  him  a  few 
days  later;  and  also  with  other  moneys  received  from  him 
on  subsequent  sales  of  the  lots  amounting  in  the  aggregate 
in  the  month  of  April  1866,  to  within  $800  of  the  whole 
amount  of  principal  and  interest  then  due  on  the  bend; 
and  all  of  which  were  credited  upon  it,  but  not  one  of 
them  entered  in  any  partnership  account  between  them, 
for  the  simple  reason  that  none  had  ever  been  opened  by 
him.  Was  that  consistent  with  the  idea  that  he  then  con- 
sidered himself  a  partner,  or  as  anything  but  a  simple 
creditor  of  Dillon  in  the  transactions  stated?  But  they 
also  clearly  showed  that  Dillon  on  the  other  hand  consid- 
ered himself  as  simply  his  debtor,  and  not  his  partner  in 
the  business,  and  hence  the  eagerness  exhibited  by  him, 
notwithstanding  his  pressing  need  of  money  all  the  while. 
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to  carry  on  the  improvements  at  his  sole  expense,  to  pay 
the  money  borrowed  of  him  as  soon  as  possible.  But  if 
it  was  a  contract  of  partnership,  and  not  a  usurious  loan 
of  money  in  disguise,  as  he  believed  it  to  be,  he  had 
already  said  enough,  he  thought,  to  show  that  it  was  so 
unequal  and  unfair  in  its  terms,  and  exhibited  such  a 
grasping  and  avaricious  spirit  on  the  part  of  the  complain- 
ant, or  that  it  was,  in  other  words,  so  grossly  inequitable 
on  its  face,  and  such  a  hard  and  unconscionable  contract 
even  of  that  kind,  that  this  court,  like  the  court  below,  in 
the  exercise  of  a  sound  discretion,  will  refuse  to  enforce  it 
specifically.     Jestons  vs.  Brooks,  Cowp.  793. 

Patterson,  for  the  complainant.  The  bond  for  the  $3000 
advanced  to  pay  for  the  land,  and  the  only  capital  with 
which  the  partnership  commenced  its  business,  was  exe- 
cuted and  delivered  on  the  10th  of  August  1864,  by  Dillon 
to  Plunkett,  and  the  judgment  was  not  entered  upon 
it  until  the  10th  of  November  1869,  just  five  years 
and  three  months  afterward.  In  the  meantime  most 
of  the  lots  had  be^n  sold  by  Dillon  without  his  ever 
having  returned  to  Plunkett  any  account  of  the  sale  of 
them,  although  he  had  made  him  from  time  to  time  sun- 
dry payments  on  account  of  the  sale  of  them,  amounting 
in  the  aggregate  on  that  day  to  far  more  chan  the  amount 
due  him  on  the  bond  and  its  interest  simply.  He  had 
however,  before  that  day  deliberately  denied  and  repudi- 
ated the  agreement  between  them,  and  falsely  and  fraudu- 
lently alleged,  as  he  had  done  under  his  oath  both  in  his 
answer  to  the  original  bill,  and  in  the  cross  bill  filed  by 
him,  that  he  bought  the  land  solely  on  his  own  account 
and  for  himself,  having  simply  borrowed  the  money  of 
Plunkett  to  pay  for  it,  and  that  Plunkett  had  no  further 
interest  or  concern  in  it,  than  that  it  was  agreed  between 
them  that  he  was  to  be  repaid  the  money  borrowed  of  him 
with  lawful  interest,  out  of  the  proceeds  of  the  sale  of  it 
when  sold;  and  that  he  had  merely  given  him  his  judg- 
ment bond,  and  nothing  more,  to  secure  the  repayment  of 
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the  loan  with  interest.  His  written  acknowledgment, 
however,  signed  and  given  by  him  at  the  same  time  the 
judgment  bond  for  $3000  was  delivered  to  Plunkett,  stat- 
ing the  agreement  between  them  and  the  terms  of  it,  had 
been  proved,  and  was  now  before  the  court.  And  the  orig- 
inal bill  of  complaint  alleges  on  the  faith  and  authority  of 
it  that  the  land  mentioned  and  described  in  it,  was  to  be 
sold  by  Dillon,  for  the  joint  benefit  of  the  parties,  either  as 
partnership,  or  trust  property.  He  was  to  sell  and  account 
to  Plunkett  for  his  share  of  the  profits,  if  any,  and  if  it 
resulted  in  a  loss,  Plunkett  was  to  bear  it  in  the  same  pro- 
portion. It  was  a  legal  contract  and  contained  all  the  ele 
ments  of  a  legal  contract;  and  mutuality  in  its  broadest 
sense,  for  it  consists  both  of  mutual  considerations  and 
mutual  obligations.  It  also  constituted  a  resulting  trust 
to  Plunkett  who  advanced  the  moaey  to  pay  for  the  land. 
Brown  on  Frauds,  sec.  84.  Newell  vs.  Morgan,  2  Harr.  225. 
There  may  be  a  partnership  in  buying  and  selling  real 
estate,  either  in  the  land  itself  or  in  the  profits  of  the  busi- 
ness. Col.  on  Partn.  sees.  3,  28.  Bundle  vs.  Tanitor,  4 
Conn.  568.  It  was,' therefore,  a  trust  and  a  contract;  a 
trust  as  to  the  realty,  and  a  partnership  contract  as  to  the 
profits  and  losses  in  the  sale  and  disposition  of  it. 

The  hazard  of  Plunkett  in  advancing  the  money  to  pay 
for  the  land,  and  in  taking  the  judgment  bond  of  Dillon 
to  secure  the  repayment  of  it  with  interest  out  of  the  pro- 
ceeds of  the  sale  of  it,  consisted  in  the  risk  of  the  entire 
amount  of  it  in  the  business,  as  again*5t  others  who  might 
acquire  liens  upon  it,  and  as  against  Dillon's  mism.anage- 
ment,  misfortune,  or  want  of  fidelity  to  the  trust  reposed 
in  him,  and  his  failure  to  apply  the  proceeds  of  the  sales 
to  the  payment  o(  it.  He  then  referred  to  the  depositions 
of  two  of  the  witnesses,  Megarity  and  Ellen  Plunkett,  to 
establish  the  fact  by  proof  of  admissions  made  by  Dillon 
before  any  question  or  controversy  had  arisen  between  the 
parties  in  regard  to  the  matter,  that  there  was  such  an 
agreement  existing  between  him  and  Plunkett  in  relation 
to  the  purchase  and  sale  of  the  land,  but  the  Court  stopped 
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him,  as  that  was  a  question  of  fact  not  involved  in  the 
cases  as  they  now  stood  before  this  court.  It  was  a  fact 
well  known  that  many  losses  had  been  sustained  in  buy- 
ing and  selling  real  estate  in  the  City  of  Wilmington,  and 
had  a  general  commercial  crisis  or  convulsion,  such  as  not 
unfrequently  happens  in  our  country,  occurred  at  that 
time,  the  depreciation  of  prices,  the  scarcity  of  money  and 
the  inability  of  his  creditors  to  indulge  him,  might  at  any 
time  have  forced  the  property  with  all  the  improvements 
made  upon  it,  and  not  paid  for,  to.  an  inevitable  sale  at  a 
ruinous  sacrifice,  that  would  have  greatly  impaired,  if  it 
had  not  wholly  destroyed  the  only  security  the  complain- 
ant had  for  the  payment  of  it.  Besides,  in  such  an  event, 
or  in  any  other  misfortune  or  disaster  befalling  the  enter- 
prise, either  from  accident,  or  the  imprudence,  fraud  or 
dishonesty  of  Dillon,  as  soon  as  it  was  known  that 
Plunkett  was  and  had  been  all  the  while  a  partner  by  priv- 
ate agreement  with  him  in  it,  and  was  to  share  the  profits 
and  losses  of  the  undertaking  with  him,  particularly  in 
the  proportions  stipulated,  there  would  not  have  been  a 
single  creditor  of  the  concern  but  would  have  demanded 
payment  from  him  of  his  debt,  and  there  could  be  no 
doubt  that  he  would  have  been  liable  to  every  creditor  of 
the  concern  as  such  partner.  Scott  vs.  Lloyd,  9  Pet.  418. 
The  bond  and  agreement  were  made  at  the  same  time,  and 
the  former  was  but  a  part  of  and  a  step  taken  in  execut- 
ing or  carrying  out  the  latter,  and  was,  therefore,  quali- 
fied by  it,  and  upon  the  bond  as  so  qualified  by  the  agree- 
ment, Plunkett  was  excluded  from  resorting  to  any  other 
property  of  Dillon's  than  the  proceeds  of  the  sale  of  the 
lots  for  the  payment  of  it.    War.  Law  Studies,  474. 

There  was  no  ground  whatever  in  the  case  for  holding 
that  it  was  a  contract  of  such  a  hard  and  unconscionable 
character  under  the  circumstances  that  a  court  of  equity 
would  not  enforce  it.  Ch.  on  Contr.  657,  693.  It  was  no*" 
fraudulent.  Ch.  on  Contr.  678,  681.  And  there  was  no 
proof,  or  even  allegation,  that  it  was  procured  by  any  mis- 
representation  or   concealment   on   the   part   of   Plunkett. 
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Nor  was  there  any  advantage  taken  of  any  extreme  pecu- 
niary necessity  or  embarrassment,  or  of  any  weakness, 
inexperience,  improvidence,  indiscretion  or  imbecility  on 
the  part  of  Dillon,  to  catch  and  draw  him  into  such  a  con- 
tract. Chesterfield  vs.  Janssen,  1  Atk.  301.  Brown  vs.  Dewee, 
2  Barb.  28  E.  C.  L.  R.  154,  156.  Nor  was  there  any  inad- 
equacy of  consideration  in  the  agreement.  Ch.  on  Contr. 
684  note  1,  31  note  1.  Gwynne  vs.  Heaton,  1  Bro.  Ch.  Rep. 
5.  Moffittvs.  Winslow,  7  Paige  124.  3  Ves.  &  Beames  187.  1 
Sug.  on  Vend.  &  Pur.  sec.  1.  2  Bro.  Ch.  Rep.  167.  1  Sto. 
Eq.  Jur.  sec.  331.  But  in  addition  to  all  that  had  been 
said  on  the  subject,  it  should  be  ob?erved  that  Dillon  had 
been  guilty  of  a  breach  of  the  trust  reposed  in  him,  for 
instead  of  proceeding  to  subdivide  the  land  into  city  lots 
simply  and  selling  them  without  improvements  made  upon 
them,  within  a  reasonable  time  after  their  purchase  of  it 
at  a  fair  profit,  he  had  without  the  consent  of  the  com- 
plainant engaged  in  erecting  houses  and  making  other 
and  expensive  improvements  upon  them,  and  in  speculat- 
ing in  the  sale  of  them  for  a  larger  profit  on  his  own  part 
in  such  improvements,  and  had  thereby  greatly  protracted 
and  delayed  the  final  sale  and  disposition  of  the  property 
for  a  period  of  more  than  five  years. 

Houston,  J.,  delivered  the  opinion  of  che  Court.  Upon 
the  evidence  and  the  facts  disclosed  in  this  case,  this  court 
concurs  in  the  opinion  of  his  honor  the  Chancellor,  that 
the  written  acknowledgment  or  memorandum  signed  by 
Dillon  on  the  10th  of  August  1864,  has  been  sufficiently 
proved  and  established,  notwithstanding  his  denial  of  it; 
and  that  it  purports  on  its  face  to  be  an  acknowledgment 
by  him  that  the  land  referred  lo  and  described  in  it,  was 
purchased  by  him  and  Plunkett  jointly,  and  that  the  $3000 
which  the  latter  paid  for  it,  was  ah  advance  by  him  on 
their  joint  account  for  that  purpose,  and  not  a  loan  of  that 
amount  of  money  by  Plunkett  to  Dillon  to  enable  the  lat- 
ter to  buy  it  on  his  own  account  merely.  But  we  have 
failed  to  discover  any  evidence  in  the  case,  either  positive 
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or  ck-cumstantial,  to  impeach  the  vaHdity  of  it,  or  to  dis- 
credit the  fair  and  bona  fide  character  of  the  agreement 
and  undertaking  to  which  it  relates;  and  we  are  there- 
fore, not  prepared  to  concur  in  the  further  conclusion  to 
which  he  has  come,  that  it  constituted  a  corrupt  contract 
for  a  loan  of  money  by  Plunkett  to  Dillon,  at  a  higher 
rate  of  interest  than  six  per  cent,  under  the  form  and  cover 
of  a  pretended  contract  of  partnership  and  joint  under- 
taking of  that  kind  between  them,  for  the  purpose  of 
evading  the  prohibition  of  the  statute  against  usury.  For 
in  the  first  place,  it  expressly  says  that  Plunkett  and  he 
purchased  the  land  of  Ferris  and  Garrett,  Plunkett  pay- 
ing for  the  same  $3000,  and  that  he,  Dillon,  received  the 
deed  for  it;  and  in  the  second  place,  that  he  acknowledges 
and  agrees  for  himself  and  his  heirs,  that  Plunkett  is  to 
be  paid  back  his  $3000  with  interest,  and  receive  as  his 
share  of  the  profits,  if  any  there  shall  be,  two-thirds,  and 
he  one-third,  and  if  a  loss  should  be  sustained,  they  were 
to  bear  it  in  the  said  proportion;  and  in  the  third  place, 
that  in  consideration  of  his  receiving  the  deed  for  it,  he 
executed  that  day,  a  judgment  bond  (to  Plunkett  under- 
stood) for  $3000  for  which  he  holds  himself  accountable 
until  the  property  shall  be  sold,  when  the  proceeds  of  such 
sale  shall  go  to  pay  off  said  bond. 

What  will  constitute  a  partnership  is  a  question  of  law, 
but  whether  it  exists  in  a  particular  case,  is  a  question  of 
fact.  It  can ,  be  formed  only,  however,  by  voluntary 
agreement,  either  express  or  implied,  by  two  or  more 
competent  persons,  joining  together  their  property,  labor, 
skill,  and  experience,  or  one  or  more  of  them,  in  the 
transaction  of  business  for  their  joint  benefit  and  profit, 
and  it  may  be  for  a  specific  purpose,  or  be  confined  to  even 
a  particular  transaction.  When  the  question  of  its  exist- 
ence arises,  as  in  this  case,  between  the  alleged  partners 
themselves,  there  must  be  a  common  interest  in  the  stock 
of  it,  and  an  agreement  between  them,  either  express  or 
implied,  reciprocally  to  participate  in  the  losses  as  well  as 
the  profits  of  the  business.     And  it  has  been  said  in  one 
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of  the  judicial  decisions  in  this  State  on  the  subject,  that 
it  is  this  communion  of  profit  and  loss  which  constitutes 
a  complete  partnership,  as  well  between  the  parties  them- 
selves, as  in  respect  to  strangers  who  deal  with  them  as 
partners.  But  whilst  the  shares  of  the  partners,  in  the 
profits  and  losses  must  be  joint,  it  is  not  necessary  that 
they  should  be  equal,  although  without  an  agreement  to 
the  contra,ry,  they  will  be  so  considered.  Beecham  vs.  Dodd, 
3  Harr.  485.  Gilpin  vs.  Temple,  4  Harr.  190.  Robinson  vs. 
Green's  Admr.  5  Harr.  115.  Davis  vs.  White,  1  Houst.  232. 
1  Pars,  on  Contr.  147.  Nor  is  it  essential  to  the  existence 
and  validity  of  a  partnership  that  all  the  parties  interested 
or  concerned  in  it,  should  take  an  active  part  in  the  trans- 
action of  the  business,  or  even  be  known  to  others  to  be 
partners  in  it,  for  there  are  such  partners  known  to  the  law 
as  secret,  silent  and  dormant  partners,  who  become  liable 
whenever  discovered,  to  all  persons  dealing  with  the  part- 
nership; and  one  partner  may  agree  to  furnish  the  capital 
and  the  other  to  have  the  exclusive  management  and 
transaction  of  the  business.  Nor  is  it  even  absolutely 
necessary  to  the  legal  existence  of  it,  that  it  should  either 
be  called,  or  considered  by  the  parties  themselves  a  part- 
nership; because  every  one  who  by  agreement  of  any 
kind  is  to  participate  to  any  extent  in  the  profits  of  the 
business,  becomes  liable  in  law  as  a  partner  to  third  pej^- 
sons  for  the  debts  of  the  partnership,  even  though  he  may 
at  the  same  time,  have  stipulated  in  the  partnership  contract 
that  he  shall  not  be  liable  for  any  of  the  debts  or  losses  con- 
tracted or  incurred  in  the  business.  And  not  only  does 
he  thus  become  liable  in  law  as  a  partner  for  the  debts  of 
the  firm,  but  he  becomes  liable  in  solido  for  the  whole  of 
them  upon  the  insolvency  of  the  partnership.  But  when, 
in  addition  to  the  liability  thus  contracted  and  incurred  by 
him,  he  also  agrees  either  expressly  or  by  implication,  to 
share  or  bear  the  losses  of  the  business  with  the  other  party 
or  parties  concerned  in  it,  the  ground  of  his  legal  liability 
as  a  partner  in  it,  is  only  the  greater  and  more  complete 
and  conclusive,  of  course.  3  Kent's  Com.  25,  30.  Gow  on 
Partn.  13,  14. 


398        COURT   OF   ERRORS   AND  APPEALS. 


And  it  is  because  of  this  absolute  liability  and  conse- 
quent risk  and  hazard  of  every  partner  for  the  debts  and 
engagements  of  the  partnership,  to  all  persons  dealing 
with  it,  at  least,  if  not  to  the  partners  themselves,  for  the 
losses  sustained  by  it,  that  it  has  been  uniformly  held  that 
when  money  has  been  loaned  or  advanced  to  a  partnership 
to  be  repaid  with  interest  and  a  share  of  the  profits  of  the 
business,  the  contract  per  se  is  not  usurious,  or  void  under 
the  statute.  It  was  so  distinctly  recognized  in  the  case  of 
Morisset  vs.  King,  2  Burr.  891,  which  was  an  action  of  debt 
on  a  bond  for  one  hundred  pounds  conditioned  for  the  due 
performance  of  certain  articles  of  copartnership,  to  be  paid 
in  four  years  without  interest,  the  partners  in  the  mean- 
while to  bear  the  losses  and  share  the  profits  of  the  busi- 
ness equally  between  them,  and  the  lender  of  the  money 
to  be  paid  in  board,  what  was  equivalent  in  value  to  thirty 
pounds  a  year  for  the  forbearance  of  the  loan  and  the  use 
of  the  money.  The  defence  was  usury,  but  the  court 
held  that  it  was  not  usurious,  and  Lord  Mansfield  remarked 
that  the  partner  who  had  obtained  that  position  by  means 
of  the  loan,  might  have  been  drawn  into  bankruptcy  by  it, 
which  might  have  been  to  her  more  severe  than  the  pen- 
alty of  the  statute  of  usury  coiild  be.  So  in  the  case  of 
Hoare  vs.  Dawes,  Doug.  372,  Lord  Mansfield  observed,  "I 
<ionsidered  this,  at  first,  as  a  case  of  dormant  partners. 
The  law  with  respect  to  them,  is  not  disputed,  viz.,  that 
they  are  liable  when  discovered,  because  they  would  other- 
wise receive  usurious  interest  without  any  risk;  but, 
toward  the  end  of  the  cause,  the  nature  of  the  transaction, 
and  of  these  loans,  was  more  clearly  explained,  and  I  was 
satisfied  with  the  verdict."  The  principle  was  also  recog- 
nized in  the  case  of  More  v.  Wilson,  4  T.  R.  355,  in  which 
Lord  Kenyon,  C.  J.,  said,  "Nothing  can  be  clearer  than 
this  case.  The  plaintiff  without  having  any  partnership 
in  contemplation,  lent  2000  1.  to  H.  Wilson,  for  which  he 
was  to  receive,  not  only  5  1.  per  cent,  interest,  but  also 
such  surplus  profits  as  should  arise  from  his  two  shares  in 
the  business,  he  himself  (M.  Wilson,  the  defendant)  not 
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being  bound  on  the  other  hand  to  make  good  to  the  part- 
ners any  part  of  the  losses  which  the  trade  might  sustain. 
The  simple  question  is  whether  this  is  not  an  agreemenc 
to  receive  more  than  the  5  1.  per  cent,  allowed  by  law  for 
the  forbearance  of  a  loan''  Most  unquestionably  it  is; 
and  it  is  therefore  void.  It  had  been  argued,  however, 
that  this  was  not  an  usurious  contract,  because  the  princi- 
pal was  put  in  hazard,  as  it  was  liable  to  the  partnership 
creditors;  but  it  was  no  further  hazarded  than  in  the  case 
of  every  other  loan,  namely,  by  the  risk  of  the  bor- 
rower's insolvency;  for  as  between  the  plaintiff  and 
the  partners  in  the  business,  he  was  not  liable  to 
contribute  to  the  losses  in  the  trade."  But  a  later 
and  still  stronger  case  to  the  same  effect,  is  that  of 
Gilpin  vs.  Enderhey,  7  E.  C.  L.  R.  314,  and  which  is  the 
latest  decision  of  the  English  Courts  we  have  been  able  to 
find  on  the  subject.  It  was  an  action  of  covenant  by 
Enderbey  against  Gilpin  on  an  indenture  between  them, 
whereby  after  reciting  that  they  had  agreed  to  become 
partners  m  the  trade  or  business  of  an  arm}-  clothier,  army 
agent  and  woolen  draper  then  carried  on  by  Gilpin,  it  was 
agreed  that  they  should  become  partners  in  the  business 
for  the  term  of  ten  years,  and  that  Enderbey  should  advance 
twenty  thousand  pounds  as  part  of  the  capital  for  carrying 
it  on,  and  that  being  done,  Gilpin,  alone,  or  with  another 
person  mentioned  as  an  additional  partner,  should  advance 
the  residue  of  the  capital,  equal,  at  least,  to  the  same 
amount,  and  that  during  the  continuance  of  the  partner- 
ship, Enderbey  should  have  out  of  the  profits  of  the  busi- 
ness, or  in  case  of  any  deficiency  therein,  then  out  of  the 
capital  thereof,  two  thousand  pounds  per  annum,  payable 
in  equal  portions  semi-annually,  as  and  for  his  share  of  the 
profits,  and  all  the  residue  of  the  profits  should  be  received 
by  Gilpin  as  and  for  his  share  of  the  profits  of  the  partner- 
ship ;  and  it  was  further  agreed  that  Gilpin  on  the  determina- 
tion of  the  partnership  by  lapse  of  time,  should  repay  the 
said  sum  of  twenty  thousand  pounds  to  Enderbey  by  six 
equal  installments  every  three  months,  to  be  computed  from 
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the-determination  of  it,  with  interest  thereon  at  the  rate  of 
five  per  cent,  from  the  determination  of  the  partnership. 
The  breach  was  for  the  non-payment  of  the  twenty  thousand 
pounds  with  three  thousand  pounds  for  interest  on  the  ex- 
piration of  the  partnership.  The  defendant  craved  oyer  of 
the  deed  which  was  set  out,  and  which  contained  besides 
those  set  out  in  the  declaration,  covenants  to  the  following 
effect;  that  the  business  should  be  carried  on  in  the  name  of 
Gilpin  only,  or  in  his  name  and  that  of  the  other  person 
who  was  to  be  admitted  as  an  additional  partner,  and  that 
they  should  have  the  whole  management  of  the  business 
without  any  compensation  made  to  them  on  that  account; 
that  Gilpin  should  pay  all  debts  and  expenses  contracted 
and  all  losses  incurred  in  the  business  out  of  the  partner- 
ship stock  and  effects  including  the  sum  of  twenty  thousand 
pounds  to  be  paid  to  Enderbey,  and  that  on  the  determin- 
ation of  the  partnership  by  lapse  of  time,  a  sufficient  part 
of  all  debts  due  or  owing  to  the  partnership,  should  be  fully 
repaid  to  Enderbey  by  six  equal  installments  to  be  computed 
from  the  determination  of  it.  The  defendant  then  pleaded 
that  it  was  a  corrupt  and  unlawful  agreement  between  the 
parties  under  the  form  of  such  a  deed  of  partnership,  for  the 
loan  of  the  said  sum  of  twenty  thousand  pounds  by 
Enderbey  to  Gilpin  for  the  term  of  ten  years  at  the  rate  of 
ten  per  cent,  interest  per  annum  payable  semi-annully, 
contrary  to  the  statute  against  usury,  which  the  plaintiff 
traversed  in  his  replication;  and  upon  the  trial  of  the  issue 
before  the  jury  in  the  Court  of  Common  Pleas,  a  verdict 
was  found  for  the  plaintiff  below,  Enderbey,  negativing 
the  corrupt  agreement,  on  which  the  court  gave  judgment 
for  him,  and  it  was  thence  removed  by  Gilpin,  the  defend- 
ant below,  on  writ  of  error  to  the  Court  of  King's  Bench, 
where  it  was  contended  by  the  counsel  for  the  plaintiff  in 
error,  that  as  all  the  material  facts  of  the  case  and  the 
whole  contract  appeared  upon  the  face  of  the  record  sent 
up,  and  it  was,  therefore,  in  law  clearly  usurious  and  void, 
the  court  should  so  consider  it  notwithstanding  the  verdict 
of  the  jury  to  the  contrar/in  the  court  below.    But  Abbott, 
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C.  J.  in  announcins;  the  opinion  of  the  court  smd,  "the 
indenture  is  set  forth  at  large  upon  the  record  and  the 
ground  of  the  writ  of  error  was,  that  this  indenture  mani- 
festly exhibits  a  case  of  usury  within  the  statute  and  ought 
consequently  to  be  pronounced  void  in  law.  it  professes  to 
be  a  deed  of  partnership  between  these  parties  for  ten  years. 
The  counsel  on  both  sides  agreed  that  by  the  ctTect  of  this 
deed,  Gilpin  covenants  absolutely  that  Enderbey  shall  at 
the  expiration  of  the  ten  years,  receive  che  twenty  thou- 
sand pounds  therein  said  to  have  been  advanced  by  Ender- 
bey for  carrying  on  the  trade,  whether  the  stock  and  capi- 
tal of  the  partnership  may  at  that  time  be  st^fhcicnt,  or 
insufficient  for  the  purpose.  The  Court  adopts  this  con- 
struction thus  agreed  upon  for  the  purpose  of  its  present 
judgment,"  and  thi?n  after  briefly  recapitulating  the  ma- 
terial contents  of  the  indenture  he  adds,  "By  the  execu- 
ution  of  this  deed,  Enderbey  undoubtedly  made  himself 
answerable  as  a  partner  to  all  strangers,  though  he  might 
not  be  answerable  as  between  himself  and  Gilpin.  And 
if  the  deed  discloses  the  real  facts,  and  the  intention  of 
the  parties  to  it,  this  is  not  the  case  of  a  loan  of  money 
by  Enderbey  to  Gilpin,  but  a  contract  of  partnership  be- 
tween them  of  a  peculiar  kind.  If  the  deed  does  not  dis- 
close the  real  facts  and  the  intention  of  the  parties,  but 
was  executed  only  as  a  contrivance  to  cover  a  loan  of 
20,000  1.  for  ten  years  at  10  1.  per  cent.,  the  deed  was 
undoubtedly  void;  but  this  is  a  fact  that  ought  to  have 
been  found  affirmatively  by  a  jury,  to  enable  the  Court 
thereupon  to  declare  the  deed  void.  No  such  fact  has 
been  found,  and  in  the  absence  of  such  a  finding,  we  must 
consider  the  deed  as  speaking  the  language  of  truth. 
And  so  considering  it,  we  cannot  pronounce  it  to  be  void. 
The  partnership,  as  constituted  by  this  deed,  may  be,  and 
probably  is,  of  an  unusual  kind:  but  that  circumstance 
will  not  authorize  us  to  say  that  there  was  in  truth  no 
partnership;  and  if  there  was  a  partnership,  there  is  no 
loan  of  money  by  Enderbey  to  Gilpin,  and  no  usury. 
Unusual  as  such  a  partnership  may  be,  it  is  by  no  means 
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impossiVjle.     A  man  carrying  on  trade  with  a  capital   of 
20,000  1.  might  have  made  a  profit  of  3000  1.  a  year,  and 
might  really  thiTik  and  expect  (though  I  cannot  say  that 
in  my  opinion,  such  an  expectation  was  likely  to  be  real- 
ized)  that  if  the  capital  were  doubled,  the  clear  profits 
would  be  doubled  also,  and  might,  on  such  an  expectation, 
engage  that  any  person  who  would  bring  20,000  1.  should 
receive  2000  1.  per  annum,  which  would  leave  4000  1.  for 
himself,  and  so  be  in  his  estimation,  a  very  good  bargain. 
Some    such    opinion    may    have    produced    the    contract 
between  these  parties.     We  must  take  their  contract  from 
the  deed,  and  so  taking  it,  we  cannot  pronounce  it  to  be 
usurious.      The    judgment    therefore,    must   be    affirmed." 
The  principle  established  in  that  case  was  also  expressly 
ruled  in  the  case  of  Feredays  vs.  Herndgn  in  the  Court  of 
Chancery  before  Lord  Eldon.     Col.  on  Partn.  sec.  67.     In 
the  latter  case  Herndon  had  put  into  the  partnership  of 
which  Feredays  was  a  member,  4000  1.  in  augmentation  of 
its  capital,  under  an  agreement  admitting  him  as  a  partner 
in  it,   and  by  which  he  was  to  receive  in  lieu  of  profits, 
the  clear  sum  of  550  1.  per  anniim,  and  all  the  property 
of  the  concern  was  charged  with  the  payment  of  that  sum 
quarterly,   and  of  the   4000  1.   at  the  termination  of  the 
partnership.     Feredays  and  the  other  partner  were  to  pa>' 
rent,  taxes,  wages  and  all  the  expenses  of  the  partnership, 
which  was  to  be  carried  on  by  them  in  their  names  only, 
and  which  Herndon  was  not  to  be  required  to  attend  to, 
and  who  was  to  be  at  liberty  to  retire  from  it  on  giving 
twelve  months'  notice;    and  upon  his  retiring,  or  on  the 
determination  of  it,   the   4000   1.    and   the   arrears   of  the 
550  1.  per  annum,  if  any,  were  to  be  paid  to  him  by  the 
other  ijartners  by  installments,  to  be  secured  by  their  bonds, 
and  they  were  also  to  indemnify  him  against  the  debts  of 
the    partnership.      Lord    Eldon    in    giving    judgment    said 
that   this  was  stated  to  be  usury  under  the  device  of  a 
partnership  agreement.     But  he   thought  it  impossible  to 
consider    it    usurious.      Herndon    became    a    partner,    and 
although  he  was  not  under  anv  liability  as  between  him- 
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self  and  the  other  partners,  yet  he  was  liable  for  all  the 
debts  of  the  concern  as  to  all  the  rest  of  the  world.  He 
thought  therefore,  it  could  not  be  made  out  to  be  a  case 
of  usury.  The  preceding  cases  were  in  the  common  law 
courts,  but  the  principle  is  the  same  in  equity  as  in  law, 
and  cannot  be  otherwise,  since  what  will  constitute  a 
partnership  and  what  will  constitute  usury  are  both 
strictly  legal  questions,  and  neither  of  which  can  possibly 
have  any  existence  independent  of  the  law,  aut  scripto, 
aut  sine  scripto,  the  former  by  the  unwritten,  the  latter  by 
the  written  or  statutory  law;  and  therefore,  notwithstand- 
ing courts  of  equity  have  now  practically  acquired  exclu- 
sive jurisdiction  of  all  suits  of  this  kind  between  partners, 
and  will  so  far  take  cognizance  of  the  illegality  of  usury 
when  established,  as  to  refuse  to  enforce  a  bargain  or  con- 
tract tainted  with  it,  they  cannot  make,  or  unmake  either, 
but  must  follow  the  law  strictly  with  regard  to  them,  so 
far  as  they  can  go,  for  by  virtue  of  their  general  equity 
powers,  they  are  invested  with  no  more  authority  or  dis- 
cretion to  determine  what  is,  or  is  not  a  partnership,  or 
what  is,,  or  is  not  usury,  than  courts  of  law. 

We,  therefore,  consider  that  the  agreement  proved  in 
this  case,  constitutes  prima  facie,  a  contract  of  partnership 
between  the  parties  for  the  purchase  and  sale  of  the  land 
referred  to  on  their  joint  account  and  for  their  mutual 
profit,  and  at  their  mutual  risk  of  loss  on  the  sale  of  it,  in 
the  ])roportions  specially  agreed  upon  by  them;  the  $3000 
advanced  by  Plunkett  to  pay  for  it,  to  be  repaid  to  him 
with  interest  out  of  the  gross  proceeds  of  the  sale  of  it 
when  sold,  if  sufficient  for  that  purpose,  with  two  thirds 
of  the  net  profits  thereon,  if  any,  and  the  balance  thereof 
to  belong  to  Dillon.  And  if,  in  the  language  of  Abbott, 
C.  J.  in  the  case  from  which  we  have  read  so  largely,  the 
written  acknowledgment  in  this  case  discloses  the  actual 
facts  of  it,  and  the  intention  of  the  parties  to  the  agree- 
ment which  it  states,  this  is  not  the  case  of  a  loan  of  money 
b\'  Plunkett  to  Dillon,  but  a  contract  of  partnership 
between  them  of  a  peculiar  kind;    if  however  it  does  not 
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fuHy  disclose  the  facts  of  the  case  and  the  true  intention 
of  the  parties  to  it,  but  was  executed  only  as  a  mask, 
under  the  form  and  semblance  of  such  a  contract,  1o 
cover  and  disguise  a  loan  of  $3000  by  Plunkett  to  Dillon 
at.  a  higher  rate  of  interest  in  effect,  than  six  per  cent,  per 
annum,  and  thus  to  evade  the  statute  against  usury, 
the  agreement  was  unquestionably  corrupt,  usurious  and 
void.  But  no  such  contrivance,  design,  or  device  has 
been  proved  or  established  as  a  fact  in  this  case  by  any 
evidence  whatever,  and  in  the  absence  of  any  such  proof, 
we  must  consider  the  acknowledgment  as  speaking  the 
language  of  truth;  and  so  considering  it.  we  cannot  pro- 
nounce it  to  be  usurious  and  void.  As  was  said  in  that 
case,  so  we  may  say  in  this,  the  partnership  constituted  by 
this  agreement  may  be,  and  probably  is,  of  an  unusual 
kind,  but  that  circumstance  will  not  authorize  us  to  say 
that  there  was'  in  truth  no  partnership;  and  if  there  was 
a  partnership,  there  was  no  loan  of  money  by  Plunkett  to 
Dillon,  and  no  usury.  Unusual  as  such  a  partnership  may 
be,  it  is  by  no  means  impossible. 

Notwithstanding,  however,  there  is  no  positive  or  direct 
proof  that  the  agreement  was  a  sham  or  device  contrived 
for  such  a  purpose,  or  that  it  was  not  just  what  it  purports 
to  be  on  the  face  of  the  acknowledgment,  it  has  been 
strenuously  contended  that  we  are  bound  to  infer  or  pre- 
sume that  such  was  the  corrupt  character  and  design  of  it; 
because,  as  we  were  told,  it  is  unreasonable  to  suppose  that 
two  men  as  shrewd  and  intelligent  as  the  parties  in  this 
case  have  been  proved  to  be,  could  enter  into  such  an 
unequal  partnership  as  this  in  good  faith,  the  one  to  attend 
to  all  the  business  and  pay  all  the  expense  of  erecting  so 
many  houses  on  the  land,  and  otherwise  preparing  and  fit- 
ting the  lots  for  sale,  and  the  other  to  do  nothing  and  to 
bear  no  part  of  the  expense  of  such  improvements,  which 
were  to  constitute  not  only  the  principal  business,  but  the 
chief  element  of  the  cost  and  value  of  the  property  of  the 
partnership;  and  also  because  the  conduct  and  dealings  of 
the  parties  in  regard  to  the  business  was  inconsistent  with 
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the  relations  of  partners  in  it,  inasmuch  as  Pluhkett  took 
no  concern  in  the  real  estate  or  in  the  mode  or  terms  of 
the  sale  of  it,  and  because  no  partnership  account  was  kept 
by  either  of  them,  (that  kept  by  Plunkett  being  an  individ- 
ual account  merely  against  Dillon,  in  which  the  transact- 
ions connected  with  the  land,  and  others  having  no  rela- 
tion to  it,  were  irregularly  and  improperly  blended  to- 
gether, and  in  which  two  payments,  one  for  $100  and  the 
other  for  $300  are  credited  on  the  bond  of  Dillon  to  him  for 
the  chrce  thousand  dollars,  not  out  of  the  proceeds  of  the 
sale  of  the  land,  but  before  any  of  it  was  sold,  and  after- 
ward with  two  other  larger  credits  for  payments  received 
through  Bradford  and  Curley,  but  not  derived  from  the 
sale  of  the  land,  and  amounting  together  to  more  than 
SI 200);  and  further  because  Plunkett  contracted  to  biiy, 
and  did  bu>',  one  of  the  houses  erected  by  Dillon  and  the 
lot  on  which  it  stands,  on  the  same  footing,  as  other  pur- 
chasers who  were  entire  strangers  to  their  partnership 
transactions  and  without  the  recognition  of  any  joint  inter- 
est held  by  him  in  the  premises;  and  that  these  several 
considerations  combined  were  so  strong  and  conclusive  in 
their  character  and  eflEect  as  to  lead  to  a  positive  conviction 
that  it  was  not  a  genuine  and  bona  fide  contract  of  partner- 
ship, but  a  fraudulent  contrivance  in  fact,  under  the  guise 
and  pretence  of  such  a  partnership,  to  make  a  contract  for 
a  loan  of  $3000  at  a  higher  rate  of  interest  than  six  per 
cent,  so  as  to  evade  the  statute  against  usury. 

But  without  stopping  now  to  consider  the  soundness 
and  sufficiency  of  these  inferences  and  deductions  merely, 
it  is  but  ]jroper  here  to  remark  that  the  existence  of  such 
a  corrupt  and  fraudulent  intention  thus  to  evade  the 
statute,  is  not  a  legitimate  matter  of  presumption  simply, 
however  strong  it  may  be,  in  any  case,  either  in  a  court  of 
law  or  in  a  court  of  equity.  On  the  contrary,  where  the 
agreement  per  se,  or  the  contract  on  its  face  is  for  legal 
interest,  or  is  not  usurious,  it  must  be  proved  that  there 
was  some  corrupt  agreement,  or  device,  or  shift  to  cover 
usury,  and  that  such  was  the  actual  design  and  object  of 
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it.-  Bank  of  the  United  States  vs.  W'aggener  et  al.,  9  Pet.  399. 
In  that  case  Story,  J.,  in  announcing  the  opinion  of  the 
Supreme  Court  of  the  United  States  thus  states  the  rule 
in  this  respect :  "In  construing  the  usury  laWs  the  uni- 
form construction  in  England  has  been  (and  it  is  equalh- 
applicable  here)  that  to  constitute  usury  within  the  pro- 
hibitions of  the  law,  there  must  be  an  intention  knowing- 
ly to  contract  for  or  to  take  usurious  interest ;  for  if  neither 
party  intend  it,  but  act  bona  fide  and  innocently,  the  law 
will  not  infer  a  corrupt  agreement.  Where,  indeed,  the 
contract  upon  its  very  face  imports  usury,  as  by  an  express 
reservation  of  more  than  legal  interest,  there  is  no  room 
for  presumption,  for  the  interest  is  apparent — res  ipsa 
loquitur.  But  where  the  contract  on  its  face  is  for  legal 
interest  only,  then  it  must  be  proved  that  there  was  some 
corrupt  agreement,  or  device,  or  shift  to  cover  usury,  and 
that  it  was  in  the  full  contemplation  of  the  parties."  And 
the  wisdom  and  justice  of  the  rule  is  only  the  more  evi- 
dent and  obvious  when  we  reflect  that  the  statute  is  penal 
in  its  character,  and  as  any  such  deliberate  intention  and 
attempt  to  evade  it,  must  be  characterized  by  a  fraudulent 
and  deceitful  design  against  the  law  itself,  it  can  not  be 
presumed  in  a  court  of  equity  with  any  more  propriety 
than  in  a  court  of  law,  but  must  be  proved  by  positive 
evidence  to  have  been  in  the  actual  intention  and  contem- 
plation of  the  parties  at  the  time  when  the  contract  was 
entered  into  by  them. 

But  after  all  that  has  been  said  on  the  subject,  was  there 
any  thing  in  the  facts  and  circumstances  adverted  to,  when 
properly  considered,  that  was  necessarily  inconsistent  with 
his  relation  as  an  actual  and  bona  fide  partner  with  Dillon 
in  the  particular  enterprise,  which  was  thus  jointly  under- 
taken by  them?  After  due  reflection  and  consideration  of 
the  case  we  must  say  we  have  not  been  able  to  discover 
any  such  inconsistency.  For  if,  as  we  understand  the 
agreement,  Plunkett  was  to  have  no  direct  interest,  or 
property  in  the  houses  erected  on  the  lots,  or  in  any  other 
im])rovements  made  u])on  them  by  Dillon  with  a  view  to 
promote  the  ad\'aiitag(H)us  sale  of  the  land  for  their  joint 
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benefit  and  profit,  wc  can  perceive  no  reason,  whatever,  why 
he  should  have  incurred  any  part  of  the  expense,  or  had 
any  thing  to  do  with  the  business  of  erecting  them,  or  in 
the  sale  of  them,  as  the  legal  title  to  the  land  was  by  the 
agreement  vested  solely  and  absolutely  in  Dillon,  to  enable 
him  alone  to  sell  the  property.  Nor  can  we  perceive  any 
particular  reason  why  he  should  have  kept  any  partnership 
account  in  relation  to  such  improvements,  although  it 
appears  that  he  did  keep  some  account  of  the  enhanced 
value  of  the  land  itself,  after  the  improvements  had  been 
made  upon  it,  which  was  the  only  respect  in  which  he  was 
interested  in  the  improvements  made  upon  them,  and 
the  extent  of  his  interest  in  them.  And  we  must  further 
say  that  we  cannot  discover  any  thing  in  the  fact  that  he 
credited  the  judgment  bond  for  $3000  in  his  individual 
account,  with  payments  made  by  Dillon  of  other  moneys 
than  such  as  arose  from  the  sale  of  the  land,  which  is 
necessarily  inconsistent  with  such  a  partnership,  because 
it  was  as  much  Dillon's  interest,  as  his  own  to  have  that 
debt  paid  as  soon  as  possible;  and  if  that  was  the  only 
debt  which  Dillon  then  owed  him  of  any  considerable 
amount,  at  least,  and  it  had  to  be  paid  by  the  terms  of  the 
agreement,  before  any  dividend  of  net  profits  on  the  sale 
of  the  property  could  be  made  between  them,  it  occurs  to 
us  that  it  was  not  only  right  and  proper,  but  it  w^as  his 
duty  to  have  so  credited  them;  and  as  Dillon  was  directly 
interested  in  discharging  the  principal  and  interest  of  the 
debt  as  rapidly  as  he  conveniently  could,  we  take  it  for 
granted  he  had  no  objection  to  having  them  so  credited. 
And  this,  we  think,  at  the  same  time  explains  the  trans- 
action last  referred  to,  of  the  purchase  of  one  of  the  houses 
by  him  on  a  footing  with  the  other  purchasers,  as  it  also 
went  as  a  credit  and  a  payment  pro  tanto  upon  the  bond, 
and  was  an  accommodation  in  that  respect,  which  was  evi- 
dently quite  acceptable  to  Dillon.  But  all  this  we  are  sure 
might  very  well  have  been  the  ease,  and  yet  be  entirch' 
consistent  with  the  fact  that  Plunkett  was  a  genuine  and 
bona  fide  partner  with  him  in  the  purchase  and  sale  of  the 
land  simply,  in  a  special  ccmtracl  and  joint  undertaking  of 
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tliis-  particular  character  for  their  mutual  benefit  and  profit. 
There  is,  therefore,  in  our  opinion,  nothing  in  the  circvim- 
stances  referred  to,  or  in  the  inferences  properly  to  be 
deduced  from  them,  to  warrant  the  presumption,  or  con- 
clusion that  the  agreement  between  the  parties,  as  indica- 
ted in  the  written  acknowledgment  or  memorandum  of  the 
10th  day  of  August  1864,  was  a  corrupt  contract  for  the 
loan  of  that  sum  of  money  by  Plunkett  to  Dillon  at  a 
usurious  rate  of  interest  under  the  pretext  of  such  a  part- 
nership contract. 

We  cannot,  however,  conclude  what  we  have  to  say  on 
this  point  without  specially  noticing  the  singular  discrep 
ancy,  and  even  contradiction,  which  exists  between  this 
purely  inferential  ground  of  defence  presented  on  behalf 
of  Dillon,  and  the  actual  defence  made  by  him,  and  that 
too  under  his  oath,  in  his  answer  to  the  bill  of  complaint, 
for  it  is  not  only  wholly  inconsistent  with  the  defence  thus 
made  by  himself,  but  it  is  in  fact,  indirectly  at  least, 
expressly  contradicted  and  denied  by  it.  Because  in  his 
answer  he  not  only  omits  to  allege  any  such  corrupt  con- 
tract, or  intention  on  the  part  of  Plunkett  even,  but  on 
the  contrary,  expressly  declares  that  it  was  a  loan  simply 
to  be  repaid  with  lawful  interest  only,  and  denies  that  he 
ever  agreed,  either  verbally  or  in  writing,  with  Plunkett 
for  the  joint  purchase  of  the  land,  or  to  pay  him  any  inter- 
est other  than  six  per  cent,  upon  the  loan,  or  to  allow  him 
two-thirds,  or  any  other  share  of  the  profits  on  the  sale 
of  it.  And  although  we  are  obliged  to  discredit  this 
-denial  of  his  in  toto,  yet,  as  we  cannot  conceive  of  any 
interest  or  motive  which  he  could  possibly  have  had  for 
■denying  that  the  agreement  was  corrupt  and  usurious  and 
therefore  utterly  void  under  the  statute,  if  it  was  so,  we 
think  it  is  quite  sufficient  of  itself  to  expose  the  fallac}'  of 
any  inference  or  presumption,  or  reasoning  merely  to  show 
that  such  was  in  fact  its  true  character.  At  all  events,  we 
■  cannot  reconcile  it  to  our  sense  of  justice,  equity  or  pro- 
priety to  extend  to  him  the  benefit  of  such  a  complete 
■defence  in  this  case,  when  he  not  only  has  not  made  it, 
but  has,  on  the  contrary,  expressly  contradicted  and  denied 


PLUNKETT  V.    DILLON.  409 


it  in  his  answer,  and  there  is  no  direct  or  positive  proof 
whatever  to  sustain  it. 

And  now  having  answered  the  objection  referred  to, 
and  shown,  as  we  think,  that  the.  agreement  between  the 
parties  constituted  a  bona  fide  partnership  contract  of  a 
special  character,  it  substantially  disposes  of  the  whole  case 
and  of  every  other  question  raised  in  it,  and  we  therefore, 
might  here  rest  the  decision  of  it.  But  as  the  objection 
has  also  been  made  that  Plunkett  incurred  no  substantial 
risk  in  respect  to  the  principal  of  the  money  advanced  by 
him  to  pay  for  the  land  in  the  partnership  undertaking,  as 
the  land  was  certain  with  the  improvements  made  upon  it, 
to  sell  at  any  time  for  more  than  enough  to  pay  the  principal 
and  interest  upon  it,  we  will  briefly  add  that,  considering 
imder  the  terms  of  the  agreement,  as  clearly  appears  from 
the  bill  and  answer,  that  the  judgment  bond  of  Dillon  for 
the  amount  (and  which  was  his  individual  bond  merely 
\vithout  any  security)  was  not  to  be  entered,  or  to  become 
a  lien  on  the  land,  or  on  any  real  estate  of  Dillon  during 
the  continuance  of  the  partnership,  or  so  long  as  the  prop- 
erty remained  unsold  by  him,  and,  in  fact,  was  not 
entered  and  made  a  lien  upon  it,  until  after  he  had  posi- 
tively denied  and  repudiated  the  agreement  and  partner- 
ship, and  more  than  five  years  after  it  had  been  given;  we 
think  that  the  risk  which  Plunkett  in  the  meanwhile 
incurred  of  losing  the  whole  of  the  debt,  not  so  much 
by  depreciation  of  the  land  itself,  although  the  fluc- 
tuations in  the  value  of  real  property,  and  particu- 
larly in  localities  where  such  enterprises  are  generally 
undertaken  and  carried  on  by  speculative  and  artifi- 
cial means  and  combinations  of  capital  and  labor,  and 
largely  on  credit,  may  be  extreme  and  sudden,  as  well  as 
ruinous,  but  more  particularly  by  reason  of  the  possible 
failure,  mismanagement,  or  death  of  Dillon,  to  sav  nothing 
of  the  specific  liens  and  incumbrances  likely  in  the  mean- 
while to  be  entered  against  the  lots  and  houses  for  the 
large  amount  of  materials  required  to  be  supplied  on 
credit  in  making  such  extensive  improvements,  as  well  as 
other  judgments  which  it  was  in  his  power  at  any  time  to 
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have  confessed  by  way  of  preference  in  favor  of  other 
creditors,  was,  we  should  think,  sufficiently  serious  and 
substantial  in  its  character  to  deter  any  money  lender  of 
ordinary  shrewdness  and  sagacity,  from  loaning  his  money 
on  any  such  terms  and  in  such  an  adventure  as  this  was, 
without  the  promise,  hope  and  expectation  of  a  good  deal 
more  than  six  per  cent,  interest  upon  it  at  the  expiration 
of  that  time.  And  consequently  we  cannot  conceive  what 
motive  Plunkett  could  have  had  to  incur,  not  only  the 
substantial,  but  serious  risk  of  such  a  loan  on  such  terms, 
and  for  such  an  indefinite  and  prolonged  period  of  credit, 
but  the  large  profits  which  he  ultimately  expected  to 
realize  from  the  sale  of  the  land.  Besides,  as  the  agree- 
ment between  them,  and  Plunkett 's  interest  in  it  were  in 
the  meanwhile  known  to  no  one  but  themselves,  and  the 
legal  title  to  it  was  vested  solely  in  Dillon,  it  was  in  the 
power  of  the  latter  at  any  moment  to  have  put  it  entirely 
beyond  the  reach  of  the  former  by  selling  and  conveying 
it  to  any  one  for  any  price  he  could  obtain  for  it.  Such  a 
risk,  and  such  a  remarkable  exhibition  of  imphcit  trust 
and  confidence  by  a  creditor  in  his  debtor,  is  of  very  rare 
occurrence,  we  apprehend,  among  mere  money -lenders 
anywhere,  and  are  unquestionably  much  more  character- 
istic of  a  partnership  connection  between  the  parties  in 
respect  to  the  transaction,  than  they  possibly  can  be  of  a 
mere  loan  of  money  by  the  one  to  the  other.  But  when 
we  consider,  on  the  other  hand,  that  Dillon  according  to 
the  agreement,  incurred  no  risk  or  hazard  of  any  loss 
whatever  on  the  sale  of  the  land  itself,  since,  by  the 
express  terms  of  it,  he  was  only  to  be  liable  to  repay  the 
principal  and  interest  of  his  judgment  bond  for  the  three 
thousand  dollars  advanced  by  Plunkett  to  pay  for  it,  as 
well  as  the  two-thirds  of  the  profits,  if  any,  out  of  the 
proceeds  of  the  sale  of  it  when  sold,  and  not  otherwise, 
the  preponderance  of  the  risk  would  seem  to  be  all  against 
Plunkett,  and  that  even  one-third  of  the  profits  on  the 
sale  of  it,  would  not  be  a  very  bad  bargain  for  Dillon 
under  such  circumstances. 

And  the  last  remark  will  apply  with  equal  propriety  to 
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the  objection  that  the  claim  of  Plunkett  for  the  stipulated 
share  of  two-thirds  of  the  net  profits  realized  on  the  sale 
of  the  land,  is  grossly  inequitable  and  constitutes  an  un- 
conscionable, if  not  a  usurious  bargain  which  a  court  of 
equity  has  the  power,  and  ought  upon  that  ground  to  re- 
fuse to  enforce.  This  objection  is  based  on  what  is  alleged 
to  be  the  gross  inequality  in  the  apportionment  of  the 
profits  realized  from  the  sale  of  the  land  in  the  proportion 
of  two-thirds  to  Plunkett,  in  addition  to  the  six  per  cent, 
interest  on  the  $3000  advanced  by  him  to  pay  for  it,  and 
one-third  to  Dillon,  because  the  former  incurred  no  risk 
of  losing  his  money  in  the  undertaking,  and  performed 
no  labor,  paid  no  attention  to,  and  took  no  active  part  in 
the  work  of  improving  it,  or  in  the  conduct  or  manage- 
ment of  the  business.  But  if  such  was  the  understanding 
and  agreement  of  the  parties,  who  are  proved  to  be  equal- 
ly capable  and  sagacious,  and  no  proof,  and  not  even  an 
allegation  made  in  either  the  answer  or  the  cross  bill  filed 
by  Dillon,  that  any  advantage  whatever  was  taken  of 
his  mental  weakness,  or  inexperience  or  incapacity  to 
make  such  a  contract,  or  of  any  special  and  undue  con- 
fidence reposed  by  him  in  the  other  party,  or  of  any  ex- 
treme and  urgent  necessity  on  his  part  for  contracting  such 
a  loan  and  engaging  in  such  an  undertaking,  or  of  any 
improper  or  questionable  means  used  or  efforts  made  by 
Plunkett  to  delude  and  draw  him  into  such  a  contract, 
there  certainly  can  be  no  ground  on  the  authority  of  any 
of  the  rare  and  peculiar  cases  which  have  been  decided 
and  produced  on  that  point,  for  a  court  of  equity  to  refuse 
to  decree  the  specific  execution  of  it  because  of  any  real 
or  supposed  inequality  in  the  terms  or  stipulations  of  it. 
It  is  not  necessary  to  refer  to  the  cases  cited  on  this 
point  in  the  argument,  as  the  principle  of  equity  recog- 
nized by  us  and  well  settled  by  them,  can  possibly  have 
no  application  to  such  a  contract  as  this  was,  which  was 
not  for  a  loan  of  money  to  a  weak  or  needy  man  impris- 
oned for  debt,  or  sorely  pressed  and  embarrassed  and  dis- 
tressed for  money  by  one  adroitly  taking  advantage  of 
either  his  weakness  or  his  necessities  to  draw  him  into  an 
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unconscionable  bargain  for  a  lo3,n  of  money  at  an  exorbi- 
tant rate  of  interest,  but  it  was  in  our  opinion  a  voluntary 
contract  or  partnership  deliberately  entered  into  by  parties 
equally  capable  of  arranging  the  terms  and  conditions  of 
it,  and  in  the  formation  of  which  it  was  competent  for 
them  to  fix  by  express  agreement  the  relative  proportions 
in  which  they  should  contribute  to  the  capital  and  common 
stock  of  the  concern,  and  the  proportions  in  which  they 
were  to  share  and  divide  the  profits  and  losses  of  it  between 
them.  But  again,  we  cannot  fail  to  observe  in  this  con- 
nection that  nothing  of  this  kind  is  alleged  or  intimated 
in  the  answer,  or  alleged  or  charged  in  the  cross  bill  of 
Dillon;  and  yet  it  will  be  found  in  no  case,  we  think,  that 
a  court  of  equity  has  ever  interposed  to  relieve  a  party 
from  the  hardship  of  an  exorbitant  and  unconscionable 
bargain  or  contract,  on  that  ground  alone,  unless  where  it 
was  specifically  alleged  as  the  ground  of  complaint  or 
defence,  and  was  as  distinctly  proved  and  shown  to  the  sat- 
isfaction of  the  court.  As  to  the  case  of  Godwin  vs.  Col- 
lins, ante  p.  28,  in  this  court  which  has  been  cited  on  this 
point,  it  has,  we  apprehend,  no  proper  application  in  the 
present  case.  It  was  upon  a  bill  filed  for  the  specific  per- 
formance of  a  contract  for  the  purchase  of  a  farm,  and 
under  the  particular  facts  of  the  case  proved,  the  court  in 
the  proper  exercise  of  that  equitable  discretion  with  which 
it  is  invested  in  such  cases  in  particular,  refused  to  decree 
a  specific  performance,  and  left  the  complainant  to  his 
action  at  law  for  the  breach  of  the  agreement,  as  an  ade- 
quate remedy  for  any  injury  which  he  had  svistained  in 
the  premises. 

It  is  therefore  the  opinion  of  this  Court  that  his  honor 
the  Chancellor  erred  in  the  court  below  in  disallowing  the 
claim  of  the  complainant,  Plunkett,  for  two-thirds  of  the 
profits  of  the  sale  of  the  said  land  by  Dillon,  the  defend- 
ant, but  not  in  any  other  allowance  or  disallowance  made 
by  him  in  the  several  counter  claims  or  accounts  of  the 
parties  respectively,  as  the  same  were  adjusted  and  settled 
by  his  decision  and  decree  in  that  court.  And  inasmuch 
as  it  appears  that  thereupon  the  counsel  for  the  parties  re- 
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spcctively  in  said  court  agreed  upon  a  statement  of  iheir 
mutual  accounts  on  the  basis  of  that  decision  and  set- 
tlement and  in  conformity  therewith,  showing  a  balance 
due  from  Plunkett  to  Dillon  of  $4626.10  on  the  19th  da>- 
of  April  in  the  present  year,  for  which,  among  other  things 
a  decree  was  thereupon  entered  in  favor  of  Dillon  against 
Plunkett;  and  inasmuch  as  it  further  appears  to  the  satis- 
faction of  this  Court  that  the  said  Dillon  should  account  to 
the  said  Plunkett  for  two-thirds  of  the  profits  of  the  sale  of 
the  said  land  so  sold  and  retained  by  him  under  the  said 
partnership  agreement,  at  the  full  and  fair  price  and  value 
for  which  the  same  were  sold  b}'  him,  from  time  to  time, 
or  retained  by  him.  according  as  the  same  has  been  esti- 
mated and  ascertained  by  all  the  evidence  which  this  Court 
now  has  on  the  subject,  in  addition  to  such  allowances  of 
his  account  against  Dillon  as  were  made  him  in  the  court 
below,  the  court  after  stating  the  basis  on  which  it  had 
calculated  and  ascertained  the  value  of  the  respective  lots 
or  parcels  of  the  land  so  sold  by  him  with  interest 
thereon  from  the  time  of  the  sale  of  them  respect- 
ively, together  with  the  value  of  the  lot  retained  by  him 
with  interest  thereon  from  the  2nd  day  of  May  1870  up  to 
the  present  time,  according  to  the  evidence,  proceeded  as 
follows:  that  it  amounts  in  the  aggregate,  to  $7853.39, 
from  which  deducting  $3007,  the  price  paid  for  the  land 
and  stamps  for  the  deed,  leaves  $4846.39,  as  the  total  prof- 
its realized  from  the  sale  of  them,  including  the  part  so 
retained  by  Dillon  as  before  stated.  That  the  two-thirds 
of  it  due  to  Plunkett,  as  his  share  of  the  profits  will  be 
$3230.82,  and  that  when  the  same  is  deducted  from  the 
said  sum  of  $4626.10,  ascertained  and  conceded  by  agree- 
ment of  the  counsel  of  the  parties  respectively  in  the  court 
below,  with  interest  thereon  from  the  19th  day  of  April  last 
to  the  present  time,  amounting  together  to  the  sum  of  $4763. 
35,  will  leave  the  sum  of  $1532.53,  as  the  true  and  correct 
balance  now  due  to  the  said  Dillon  from  the  said  Plunkett. 
The  decree  below  was  accordingly  ordered  to  be  so  rec- 
tified, and  both  parties  were  perpetually  enjoined  from 
proceeding  further  against  each  other  at  law,  &c. 
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Ann  E.  Morris,  John  W.  Clymer  and  Elizabeth  Cly- 
MER  his  wife,  William  S.  Morris,  James  H.  Morris, 
Elijah  Morris,  Mary  Lai^ra  Morris  and  Ann  Eliza 
A^ORRis,  defendants  below,  appellants,  v.  John  W. 
Warren,  Executor  of  the  last  will  and  testament  of 
Elijah  M.  Morris,  deceased,  complainant  below,  re- 
spondent. 

A  testator  after  directing  in  his  will  that  all  his  debts  and  funeral  ex- 
penses should  be  paid  out  of  the  first  moneys  which  should  come  to  the 
hands  of  his  executor  from  any  portion  of  his  estate,  real  or  personal, 
and  that  his  personal  estate  should  be  sold  at  public  auction,  and  that 
all  the  real  estate  of  which  he  should  die  seized  should  be  sold  by  his 
executor,  bequeathed  to  his  wife  one-third  part  of  his  whole  estate  ac- 
cording to  law,  with  the  exception  of  her  interest  in  two  indentured 
servants  and  one  bay  mare  thereinafter  mentioned,  bequeathed  in  suc- 
ceeding clauses  of  it  to  three  of  his  sons  respectively,  and  after  bequeath- 
ing to  a  married  daughter  two  hundred  dollars  to  be  paid  by  his  executor 
in  semi-annual  installments  of  ten  dollars  each,  bequeathed  to  his  four 
sons  by  name  the  balance  of  his  whole  estate,after  deducting  the  afore- 
said legacies,  to  be  equally  divided  among  them,  the  first  of  whom 
afterward  died  in  the  life  time  of  the  testator  without  having  married. 
The  testator  died  several  years  after  the  making  of  the  will,  but  without 
revoking  or  altering  it,  leaving  the  wife,  daughter  and  three  of  the  four 
sons  named  in  it,  and  two  daughters  born  after  the  making  of  it,  to 
survnve  him,  without  making  by  will  or  otherwise  any  provision  for  the 
two  last  mentioned  children.  The  executor  proceeded  to  sell,  not  only 
his  personal,  but  also  his  real  estate  pursuant  to  the  directions  of  the 
will,  and  the  widow  voluntarily  joined  with  him  in  making  and  execu- 
ting a  deed  for  it  to  the  purchaser.  Held  that  the  whole  of  his  estate 
was  thereby  converted  into  personalty,  and  that  the  widow  took  as  a 
legatee  under  the  will  the  one  equal  third  part  of  it  after  the  payment  of 
his  debts  and  funeral  expenses,  with  the  exception  of  the  three  specific 
legacies  to  the  three  sons  respectively  before  mentioned,  according  to 
the  intestate  law  or  statute  of  distributions;  subject  to  abatement,  how- 
ever, as  one  of  the  legatees  under  the  will,  to  contribute  and  make  up 
the  two  shares  of  the  post-testamentary  children  who  were  each  entitled 
to  one  eq\ial  sixth  part  or  share  of  the  testator's  estate,  both  real  and 
personal,  which  must  be  raised  and  made  up  out  of  any  intestate 
property  real  or  personal  of  his,  if  any  there  be,  or  if  there  be  a  defi- 
ciency of  such  intestate  estate,  or  no  such  intestate  estate  to  make  up 
the  same,  then  whatever  is  required  to  make  up  such  shares  is  to  be  con- 
tributed proportionately  by  all  the  devisees  and  legatees  taking  under 
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the  will,  out  of  the  parts  or  shares  of  the  estate  devised  or  bequeathed 
to  them  respectively. 
The  rule  for  ascertaining  the  respective  contributions  required  to  be  made 
for  the  purpose  in  the  case,  stated  and  prescribed  by  the  court. 

Appeal  from  the  decree  of  the  Chancellor  sitting  in 
and  for  Kent  County  before  Cilpin  C.  J.  and  Wootten, 
Houston  and  Wales,  Associate  Judges,  on  a  bill  filed  by 
John  W.  Warren,  executor  of  the  last  will  and  testament, 
of  Elijah  M,  Morris  deceased,  against  the  appellants,  the 
widow  and  heirs  at  law  of  the  deceased,  stating  that  he 
was  ready  and  willing  to  administer  and  distribute  the 
residue  of  the  testator's  estate,  but  was  in  great  dottbt  as 
to  his  duty  under  his  last  will  and  testament  and  the 
rights  and  interests  of  the  parties  claiming  under  it,  and 
praying  the  directions  of  the  Chancellor  in  the  premises, 
and  the  answers  of  the  defendants  thereto. 

The  wall  was  executed  on  the  seventh  day  of  Decem- 
ber 1861,  and  duly  probated  on  the  twenty-fifth  da>'  of 
March  1868,  the  testator  having  died  on  the  twenty-sixth 
day  of  February  in  the  latter  year,  and  was  as  follow^s,  so 
far  as  it  is  necessan,-  to  state  it:  "2d.  I  direct  that  all 
my  debts  and  funeral  expenses  be  paid  as  soon  after  my 
decease  as  possible,  out  of  the  first  moneys  that  shall 
come  into  the  hands  of  my  executors  from  any  portion  of 
my  estate,  real  or  personal.  3d.  I  direct  that  my  per- 
sonal estate  be  sold  at  public  auction  at  the  highest  cash 
price  in  good  and  current  money,  but  not  upon  credit, 
and  that  all  the  real  estate  of  which  I  shall  die  seized  or 
possessed,  shall  be  sold  by  my  executors  for  its  reason- 
able value  for  like  current  mone\',  but  not  upon  credit, 
and  to  effectuate  this  my  intention  I  do  hereby  vest  in 
my  executors  full  power  and  authority  to  dispose  of  my 
real  estate  in  fee  simple  or  otherwise  in  as  full  and  large 
a  manner  in  every  respect,  at  I  could  myself  do  if  living. 
4th.  I  give  and  bequeath  unto  my  beloved  wife.  Ann  Eliz- 
abeth Morris,  one-third  part  of  my  whole  estate  according 
to  law,  with  the  exception  of  her  interest  in  two  inden- 
tured servants  and  one  bav  mare  hereinafter  mentioned. 
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5th.  I  give  and  bequeath  unto  my  beloved  daughter 
Elizabeth,  now  the  wife  of  John  W.  Clymer,  the  sum  of 
two  hundred  dollars  to  be  paid  to  her  by  my  executors  in 
installments,  viz.:  ten  dollars  at  the  end  of  six  months, 
until  the  aforesaid  sum  of  two  hundred  dollars  is  ex- 
hausted. 6th.  I  give  and  bequeath  unto  my  son,  John 
S.  Morris,  one  bay  mare  colt.  7th.  I  give  and  bequeath 
unto  my  son,  William  S.  Morris,  the  rmexpired  term  of 
the  indentured  servant,  John  W.  Pratt  (negro).  8th.  I 
give  and  bequeath  unto  my  son,  James  H.  Morris,  the 
unexpired  term  of  the  indentured  servant,  Alfred  Pratt 
(negro).  9th.  I  give  and  bequeath  unto  my  four  sons, 
viz. :  John  S.  Morris,  William  S.  Morris,  James  H. 
Morris  and  Elijah  Morris,  the  balance  of  my  whole  estate 
after  deducting  the  aforesaid  legacies,  to  be  equally 
divided  among  them.  10th.  And  I  do  hereby  make, 
constitute  and  appoint  John  S.  Morris  and  John  W. 
Warren  executors  of  this  my  last  will  and  testament." 

The  bill  then  stated  that  John  S.  Morris  died  in  the 
life  time  of  the  testator,  and  on  the  probate  of  the  will, 
letters  testamentary  thereon  were  granted  to  the  com- 
plainant, and  that  the  real  estate  of  the  testator  at  the 
time  of  his  death  consisted  of  a  farm  of  two  hundred 
and  forty  acres  m  Murderkill  hundred,  and  that  he  left  to 
survive  him  a  widow,  Ann  Elizabeth  Morrs,  and  six 
children,  viz.:  William  S.  Morris,  James  H.  Morris, 
EHzabeth  Clymer,  wife  of  John  W.  Clymer,  Elijah  Mor- 
ris, Mary  Laura  Morris  and  Ann  Eliza  Morris.  John  S. 
Morris  one  of  the  sons  named  in  the  will  having  died 
without  marrying  in  the  life  time  of  the  testator,  and 
the  daughters  Mary  Laura  Morris  and  Ann  Eliza  Morris 
having  been  bom  in  the  life  time  of  the  testator,  but  af- 
ter the  making  of  his  will,  who  died  without  altering  it, 
or  otherwise  making  any  provision  for  them;  and  that 
the  son  Elijah  and  the  two  daughters  last  mentioned 
were  minors,  aged  respectively  about  ten,  seven  and  four 
years  at  the  time  of  filing  the  bill.  That  as  executor  he 
had  sold  the  personal  property  of  the  testator  and  applied 


MORRIS  ET  AL.  V.  MORRIS'   EXECUTOR.      417 


the  proceeds  to  the  payment  of  his  debts,  funeral  and 
other  expenses,  and  that  he  had  also  sold  the  real  estate 
of  the  testator  and  applied  a  part  of  the  money  arising 
therefrom  to  the  payment  of  his  debts,  and  that  the  said 
Ann  Elizabeth  Morris,  his  widow,  joined  with  him  iii 
the  making  and  execution  of  the  deed  therefor  to  the 
purchaser  to  perfect  his  title  to  it,  but  subject  to  and  re- 
lying upon  the  decision  of  this  Court  of  Chancery  as  to 
the  efifect  of  it  upon  her  rights  and  interests  under  the 
will.  And  that  he  was  now  ready  and  willing  to  admin- 
ister and  distribute  the  residue  of  his  estate  among  the 
parties  who  might  be  entitled  to  the  same  under  the  will 
and  according  to  law;  and  that  he  was  advised  and  be- 
lieved that  the  said  Elijah  M.  Morris  died  testate,  but  he 
had  grave  doubts  as  to  his  duty  in  the  premises  under 
the  will  and  the  rights  and  interests  of  the  said  widow, 
Ann  Elizabeth  Morris,  and  of  his  said  daughter  Elizabeth 
Clymer,  legatee,  and  of  the  said  William  S.,  James  H. 
and  Elijah  Morris  surviving  residuary  legatees,  and  also 
of  his  said  children  Mary  Laura  and  Ann  Eliza  Morris, 
bom  after  the  making  of  the  will  and  in  the  life  time  of 
the  testator:  and  having  a  desire  to  close  the  concern  of 
his  executorship  as  soon  as  practicable,  and  by  the  advice 
of  his  counsel,  to  obtain  the  directions  of  his  honor 
touching  his  duty  and  the  rights  and  interests  of  the 
parties  entitled  to  take  under  the  will,  or  under  and  by 
virtue  of  the  laws  of  this  State,  he  prayed  that  the  de- 
fendants might  answer  all  and  singular  the  premies,  and 
that  he  might  be  directed  by  the  court  in  what  manner  to 
proceed  in  order  to  the  faithful  execution  of  the  will,  and 
that  the  true  construction  of  the  same  in  relation  to  his 
duties  as  the  executor  of  it,  and  the  rights  and  interests 
of  the  parties  affected  by  it,  might  be  declared  by  the 
court. 

Ann  E.  Morris,  the  widow  of  the  testator,  in  her  answer 
alleged  that  he  died  testate  of  all  his  propert3^  real  and 
personal;  that  she  did  not  know  whether  the  complainant, 
as  his  executor,  had  applied  any  part  of  the  proceeds  of 
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the. sale  of  his  said  real  estate  to  the  payment  of  his  debts, 
except  as  it  was  stated  in  his  bill  of  complaint;  but  that 
she  did  join  with  him  in  his  deed  for  it  to  the  purchaser 
thereof  to  perfect  the  title  to  the  same,  relying  upon  the 
decision  of  that  Honorable  Court  as  to  her  interest  in  the 
estate  of  her  said  husband  under  all  the  facts  and  circum- 
stances of  the  case,  and  that  she  did  so  for  the  purpose 
of  promoting  the  sale  of  it  by  him,  at  the  highest  and 
best  price  it  would  command,  and  with  that  view  permitted 
him  to  insert  in  the  advertisement  of  it  for  sale,  that  in 
case  it  should  be  decided  by  the  Chancellor  that  she  was 
entitled  to  one-third  part  of  the  whole  estate,  the  pur- 
chaser should  be  entitled  to  hold  during  her  life  the  one- 
third  part  of  the  proceeds  of  the  said  real  estate  so  pur- 
chased by  him  upon  his  paying  her  the  interest  thereon 
annually;  and  that  she  had  been  advised  by  her  counsel 
and,  therefore,  insisted  that  if  his  honor  should  consider 
that  the  devise  to  her  in  the  will  of  the  testator  was  in 
lieu  and  bar  of  her  dower  in  his  real  estate,  yet  inasmuch 
as  by  so  joining  in  the  said  deed  for  it,  and  thereby  waiv- 
ing her  claim  and  right  of  dower  to  be  assigned  out  of  it, 
she  became  a  purchaser  for  value  of  the  devise  or  dispo- 
sitions in  her  behalf  m  the  will,  and  was,  therefore,  enti- 
tled absolutelv  by  the  terms  and  effect  of  the  devise  to 
one-third  part  of  the  whole  estate  of  the  testator  irrespec- 
tive of  the  debts  against  it,  unless  the  remaining  two-thirds 
of  it  should  be  insufficient  to  pay  the  debts,  and  then,  and 
in  that  case  only,  her  legacy  would  be  subject  to  be  dimin- 
ished to  the  extent  of  the  deficiency  merely.  But  if,  on 
the  contrary,  his  honor  should  consider  that  the  said  devise 
was  not  in  lieu  or  bar  of  her  dower  out  of  the  real  estate 
of  the  testator,  that  then  and  in  that  case  having  consented 
to  the  sale  of  his  real  estate  by  his  executor  for  the  reason 
and  purpose  before  stated,  she  was  further  advised  by  her 
counsel  that  she  was  entftled  under  the  said  devise,  not 
only  to  the  interest  during  her  life  on  one-third  part  of 
the  proceeds  of  the  sale  of  it,  less  the  expenses  of  making 
the  same,  but  also  to  one-third  oart  absolutelv  of  whatever 
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balance  of  such  proceeds  there  might  be  after  the  appHca- 
tion  of  the  said  personal  estate  and  such  portion  of  such 
balance  to  the  payment  of  the  debts  of  the  testator,  as 
might  be  necessary  to  satisfy  the  same.  And  in  ascertain- 
ing what  amount  of  money  she  was  entitled  to  out  of  the 
whole  estate  of  the  testator,  that  she  had  a  right  to  insist, 
and,  therefore,  she  did  insist  that  the  personal  estate  of 
the  testator  should  be  considered  and  treated  in  that  court 
as  having  been  applied  to  the  debts  of  the  testator,  accord- 
ing to  the  requirements  of  the  statute  in  such  case  made 
and  provided.  That  by  a  proper  construction  of  the  will 
as  made  by  courts  of  equity  in  similar  cases,  as  the  widow 
of  the  testator  she  was  entitled  to  such  a  decision  and  dis- 
position of  it  in  her  favor,  as  the  devise  to  her  in  the  will 
wars  not  in  lieu  or  bar  of  her  dower  in  the  real  estate  of 
the  testator,  but  in  addition  thereto,  as  he  had  the  power 
to  make  it  so.  But  if  his  Honor  should  not  concur  in 
either  of  the  views  of  the  case  as  therein  before  presented 
that  still  under  the  facts  and  circumstances  which  had 
been  disclosed  in  it,  she  was  entitled  during  her  life  to 
one-third  part  of  the  whole  estate  of  the  testator  irrespec- 
tive of  the  debts  against  it. 

There  was  nothing  special  in  the  answers  of  the  other 
defendants  below,  except  that  they  all  insisted  on  such 
right  and  interest  in  the  estate  and  property  therein 
devised  and  bequeathed  to  them  respectively,  as  they 
should  severally  appear  to  be  entitled  to  under  the  will  of 
the  testator. 

By  agreement  of  counsel  filed  in  the  suit,  the  tes- 
tamentary accounts  passed  by  the  executor  on  the  estate 
of  the  testator,  the  last  on  the  7th  of  July  1871,  were 
made  part  of  the  case. 

The  Chancellor  decreed  that  the  devise  to  the  widow 
was  in  lieu  of  dower  in  the  real  estate  of  the  testator,  and 
that  she  was  put  to  her  election  between  the  benefits 
thereby  bequeathed  to  her  and  her  dower  aforesaid,  and 
as  it  appeared  that  she  had  voluntarily  joined  with  the 
executor  in  a  deed  conveying  all  the  real  estate  of  the  tes- 
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tator,  except  two  small  parcels  which  he  had  contracted 
to  sell  and  convey  before  his  death,  and  had  thereby  re- 
linquished her  dower  in  the  same,  it  was  considered  and 
adjudged  by  him  that  she  had  chereby  elected  to  accept 
the  benefit  bequeathed  to  her  by  his  said  w'll  in  lieu  of 
her  dower  in  his  said  real  estate,  that  is  to  say,  that  she 
was  entitled  under  the  said  bequest  to  one  equal  third  part 
of  the  said  testator's  whole  estate  so  as  there  shall  remain 
assets  of  said  estate  after  the  payment  of  the  debts  of  the 
said  testator  and  the  expenses  of  administration,  such  re- 
maining assets  being  applicable  to  the  satisfaction  of  her 
legacy  in  priority,  before  the  other  legacies,  under  the 
will,  except  as  to  the  indentured  servants  and  bay  mare  re- 
served out  of  the  operation  of  the  bequest  to  the  said 
widow.  And  it  further  appearing  from  the  testamentary 
accounts  of  said  executor  that  the  whole  estate  of  the  tes- 
tator, including  the  net  proceeds  of  his  real  estate  togeth- 
er with  the  proceeds  of  his  whole  personal  escate  and  his 
credits  collected  by  his  executor,  amounted  to  the  sum  of 
$7007.97;  and  it  appearing  that  after  the  payment  of  the 
debts  of  the  testator  and  the  expenses  of  administration, 
there  remains  in  the  hands  of  the  said  executor  an  unap- 
propriated balance  of  $1849.12  with  interest  from  the  9th 
day  of  July  1871,  making  the  whole  amount  due  this  day 
from  him  $1896.57,  which  sum  is  less  than  the  one-third 
part  of  the  said  testator's  estate  so  bequeathed  to  the  said 
widow  as  aforesaid:  it  is  therefore,  considered  and  ad- 
judged by  the  Chancellor  that  the  said  widow  is  entitled 
to  receive  the  whole  of  said  unappropriated  balance  in 
preference  to  the  other  legatees  under  said  will  subject  to 
the  allowances  thereout  hereinafter  made,  and  subject  also 
to  the  rights  therein  of  the  post-testamentary  children  of 
the  said  testator  in  the  said  bill  named.  And  it  further 
appearing  to  the  Chancellor  that  Mary  Laura  Morris  and 
Ann  Eliza  Morris,  two  of  the  children  of  the  said  testator 
parties  defendant  in  this  cause,  were  born  after  the  mak- 
ing of  said  will,  and  that  no  provision  by  will  or  otherwise 
has  been  made  for  said  children  by  the  said  testator,  it  is. 
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therefore,  considered  and  adjudged  by  the  Chancellor  that 
the  said  Mary  Laura  and  Ann  Eliza  are  severally  entitled 
to  receive  out  of  said  unappropriated  balance  and  its  inter- 
est, subject  to  the  allowances  thereout  hereinafter  made,  a 
part  thereof  equivalent  in  value  to  such  share  of  said  tes- 
tator's estate  as  they  would  have  respectively  been  entitled 
to,  had  the  said  testator  died  intestate;  that  is  to  say,  each 
of  them  to  one  equal  sixth  part  of  two  equal  third  parts 
thereof,  making  for  each  of  them  one  equal  ninth  part  of 
said  unappropriated  balance  and  its  interest.  It  is,  there- 
fore now  ordered,  adjudged  and  decreed  by  the  Chancellor 
that  the  executor  pay  out  of  the  said  unappropriated  bal- 
ance and  its  interest  the  taxed  costs  in  this  cause  ($163.16), 
also  that  he  be  allowed  out  of  the  same  his  counsel  fees  in 
the  cause  ($50),  and  it  appearing  that  the  balance  remain- 
ing in  his  hands  will  be  $1733.41,  that  he  pay  into  this 
court  for  the  use  and  benefit  of  the  said  Mary  Laura  and 
Ann  Eliza  respectively  (they  being  under  age  and  without 
guardians)  the  sum  of  $192.60,  it  being  the  one  equal  ninth 
part  of  said  residue,  and  che  balance  thereof,  to  wit,  the 
sum  of  ;i>1348.21,  he  pay  unto  the  said  Ann  E.  Morri.;, 
widow  of  the  said  testator.  From  this  decree  the  appeal 
was  taken. 

Bates,  Chancellor,  read  his  opinion  delivered  by  him  in 
the  court  below. 

This  is  a  bill  for  instructions  touching  the  disposal,  by 
the  Executor  of  Elijah  Morris  deceased,  of  the  unappropri- 
ated balance  of  the  decedent's  personal  estate.  The  rights 
of  the  parties  claiming  an  interest  in  the  fund  depend  upon 
several  questions,  which  have  been  argued  at  the  bar. 

First,  is  the  question  whether  the  testator's  widow,  Ann 
E.  Morris,  is  entitled  to  claim  both  the  legacy  given  to  her 
by  the  will  and  her  dower  in  the  testator's  lands — taking 
with  respect  to  the  dower,  an  equivalent  interest  in  the 
proceeds  of  sale — the  lands  having  been  converted  into 
money  under  the  direction  of  the  will  and  discharged  of 
dower  by  reason  of  her  joining  in  a  deed  to  the  ]nirchaser. 
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This  not  being  a  case  under  our  statute,  touching  the  elec- 
tion by  the  widow  between  dower  and  a  devise  of  real 
estate,  it  is  governed  by  the  general  doctrine  of  election  as 
administered  in  courts  of  equity.  This  doctrine  precludes 
a  party  taking  a  benefit  by  deed  or  will  from  asserting  any 
title  or  claim  clearly  inconsistent  with  the  provisions  of 
the  instrument  under  which  he  takes — putting  him  to  his 
election  between  the  two.  In  its  application  to  the  case  of 
dower  it  is  nowhere  better  stated  than  by  our  Court  of 
Appeals  in  Kinsey  vs.  Woodward,  3  Harring.  474.  "In  regard 
to  dower,"  say  the  Court,  "it  seems  from  all  the  cases  to 
be  an  established  rule  that  a  Court  of  Equity  will  not 
compel  the  widow  to  make  her  election  unless  it  be  shown 
by  the  express  words  of  the  testator  that  the  devise  or 
bequest  was  given  in  lieu  of  or  satisfaction  of  dower;  or 
unless  it  appears  that  was  the  testator's  intention  by  clear 
and  manifest  implication  arising  from  the  fact  that  the 
dower  is  plainly  inconsistent  with  the  devise  or  bequest, 
and  so  repugnant  to  the  will  as  to  defeat  its  provisions. 
If  both  claims  can  stand  consistently  together  the  widow 
is  entitled  to  both  although  the  claim  under  the  will  may 
be  much  greater  in  value  than  her  dower."  This  statement 
of  the  rule  is  fully  sustained  by  authority.  Birmingham  vs. 
Kirwam,  2  5.  6'  L.  451.  Strahan  vs.  Sutton,  3  Ves.  Jr.  249. 
Gibson  vs.  Gibson,  1  Dreuj  42.  17  Lau)  &  Eqy.,  352.  Hall 
vs.  Hill,  Dr.  &  War.  107.  Bending  vs.  Bending,  3  Kay  & 
Johnson  257.  2  Sto.  Eq.  Jur.  sec.  1088a.  Adsit  vs.  Adsit, 
2  Johns  Ch.  /?.  451. 

Applying  this  rule  to  the  present  case  I  am  of  opinion 
that  there  is  sufficient  in  this  will  to  put  the  widow  to  her 
election.  This  conclusion  is  not  drawn  from  the  fact  that 
the  testator  has  directed  his  real  estate  to  be  sold  and  has 
given  to  his  widow  a  share  of  the  proceeds.  These  circum- 
stances it  is  fully  settled  do  not  per  se  sufficiently  demon- 
strate an  intention  to  bar  dower.  French  vs.  Davis,  2  Ves. 
Jr.  572.  Ellis  vs.  Lewe'^,  3  Hare  310.  (25  Eng.  Ch.  R.) 
Gibson  vs.  Gibson,  1  Drew  42.  17  Eng.  Law  &  Eq.  Wood 
vs.  Wood,  5  Paige  596.     But  the  very  terms  of  the  bequest 
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made  to  the  widow  do  upon  a  fair  and  reasonable  con- 
struction import  that  this  was  to  be  the  whole  provision 
taken  by  her  out  of  the  testator's  estate.  The  bequest 
runs  thus:  "I  give  and  bequeath  unco  my  beloved  wife  one 
third  part  of  my  whole  estate  according  to  law,  with  the  excep- 
tion of  her  interest  in  two  indentured  servants  and  one 
bay  mare  hereinafter  mentioned."  Now  the  obvious  and 
common  sense  meaning  of  this  clause  is  that  the  widow 
shall  take  of  the  whole  estate,  consisting  of  the  proceeds  of 
both  real  and  personal  estate  converted  into  one  fund,  such 
proportion  as  she  would  have  taken  in  his  estate  by  law 
had  the  husband  died  intestate,  to  wit,  one  equal  third 
part  neither  less  nor  more.  One-third  part  "according  to 
law,"  must  mean  that  share  or  proportion  to  wit,  the  one- 
third  part  which  the  law  gives  to  the  widow  under  an  intes- 
tacy. It  can  bear  no  other  sense.  And  as  applied  to  what 
the  testator  terms  "my  whole  estate,"  it  must  have  contem- 
plated his  estate  previous  co  any  assignments  of  dower  out 
of  the  lands.  For  a  widow  after  taking  dower  has  already 
her  share,  "according  to  law,"  of  the  lands,  and  as  to  that 
part  of  the  testator's  estate  there  remains  nothing  to  which 
the  terms  of  the  bequest  could  apply.  With  respect  to  the 
residue  remaining  after  an  assignment  of  dower,  the  widow 
could  take  nothing  "according  to  law,"  but  only  by  way  of 
testamentar\"  gift  over  and  above  her  share  according  to 
law;  and  yet  it  is  perfectly  clear  that  nothing  is  here 
given  but  her  share  or  third  part  "according  to  law." 
Whenever  she  has  got  that  the  bequest  is  satisfied.  The 
whole  purpose  of  this  clause  was  to  leave  to  the  widow  her 
exact  proportion  of  the  testator's  estate  under  the  intestate 
law  and  the  statute  of  distributions  modified  as  to  the  real 
estate  by  the  direction  for  its  conversion,  the  effect  of 
which  was  to  substitute  for  her  dower  out  of  the  land 
an  equivalent  share  of  the  proceeds,  a  modification  of 
dower  incidentally  beneficial  to  the  widow,  and  a  sufficient 
inducement  for  her  acceptance  of  the  bequest. 

This    phrase    "according    to    law,"    although    an    inapt 
expression  is  not  on  that  account  to  be  rejected.     In  the 
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mterpretation  of  wills  all  expressions  however  inartificial, 
are  to  be  construed  as  helps  toward  ascertaining  the  testa- 
mentary intent.  Such  effect  has  been  given  to  kindred 
expressions  by  our  own  Courts  as  in  Burton  vs.  Burton  et 
al.,  4  Harring.  38,  and  Horsey  vs.  Horsey  Exrs.  1  Houston 
438.  My  conclusion  is  that  the  widow  was  at  the  testator's 
death  put  to  an  election  between  dower  and  the  legacy, 
and  her  joining  in  the  conveyance  of  the  testator's  real 
estate  without  any  stipulated  consideration  for  her  right 
of  dower  must  be  taken  as  her  election  of  the  benefit 
given  by  the  will. 

This  brings  us  to  the  second  question,  viz. :  whether  her 
share  of  the  estate  is  subject  to  abatement  with  the  other 
legacies  for  the  pa\Tnent  of  the  debts,  or  is  liable  only  for 
such  deficiency  as  may  remain  after  the  other  assets  shall 
have  been  exhausted.  Or  to  put  the  question  in  the  form 
presented  by  this  case — ^the  debts  having  already  been 
paid  out  of  the  general  estate,  is  the  widow  entitled  to  the 
full  satisfaction  of  her  legacy  out  of  the  remaining  assets 
before  any  part  shall  be  applied  to  the  other  legacies?  I 
am  clearly  of  that  opinion.  In  the  first  place,  a  widow  is 
deemed  a  purchaser  of  a  devise  or  bequest  made  to  her  in 
lieu  of  dower.  The  transaction  has  all  the  force  of  a  con- 
contract  between  her  and  her  husband.  Consequently  upon 
a  deficiency  of  assets  to  pay  both  debts  and  legacies,  a  leg- 
acy to  her  in  lieu  of  dower,  does  not  abate  with  the  other 
legacies,  but  is  liable  only  for  such  deficiency  as  may  re- 
main after  the  other  assets  shall  have  been  exhausted. 
Nor  does  it  matter  that  the  benefit  given  to  her  may  ex- 
ceed the  value  of  the  dower,  for  the  testator  is  the  judge 
for  what  price  he  will  purchase  the  renunciation  of  her 
dower,  and  no  legal  injurs'  can  result  to  other  devisees  or 
legatees,  they  being  mere  volunteers  from  whom  the  tes- 
tator might  if  he  saw  fit,  devise  away  his  whole  estate. 
The  authorities  on  this  point  are  numerous  and  uniform. 
Burridgevs.  Brady,  1  Pr.  Wms.  127.  Blower  vs.  Merret,  2  Ves. 
Jr.  420.  Dravenhill  vs.  Fletcher,  Amh.  244.  Heath  vs.  Danhy. 
1  Rtiss.  542.    Norcott  vs.  Gordon,  14  Simons  258  (37  Eng.  Ck. 
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R) .  Loocock  vs.  Clarkson,  1  Desaus.  47 1 ;  Stuart  vs.  Carson,  1 
lb.  500.  Isenhart  vs.  Brovun,  1  Eden  461.  Williamson  vs.  Wil- 
liamson, 6  Paige  298.  Hubbard  vs.  Hubbard,  6  Met.  50.  Pol- 
lard vs.  Pollard,  1  Allen  499.  Reed  vs.  Reed,  9  Watts  263.  Lord 
vs.  Lord,  23  Conn.  327.  It  is  true  that  a  testator  may  so 
charge  a  devise  or  bequest  made  to  the  widow  as  to  make 
it  Hable  to  his  debts  and  in  such  case  she  must  take  it  so 
charged  though  made  in  lieu  of  dower,  and  must  submit 
to  an  abatement  with  other  devisees  or  legatees  in  case  of  a 
deficiency  of  assets;  and  unquestionably  the  intention  so 
to  charge  her  devise  or  legacy  may  be  implied.  Accord- 
ingly ib  is  argued  that  the  bequest  to  this  widow  of  one- 
third  "according  to  law,"  is  by  this  phrase  subjected  to  all 
the  incidents  which  would  have  attached  to  a  distributive 
share  of  one-third  taken  by  the  widow  under  the  statute 
of  distributions,  had  there  been  an  intestacy,  and  that 
among  these  incidents  it  is  subject  to  an  abatement  for  the 
payment  of  debts  equally  with  other  distributees.  But 
this  carries  the  force  of  the  phrase  "according  to  law" 
beyond  the  testator's  real  purpose.  He  meant  by  it  simply 
to  indicate  his  reason  for  designating  one-third  for  her  share 
under  the  will  just  as  if  he  had  said,  "I  give  to  my  wife 
such  proportion  of  my  estate  as  she  would  take  by  law  i. 
e.  one-third,"  or  "l  give  her  one-third  in  lieu  of  dower." 
But  I  can  read  no  intention  that  what  he  gave  as  a  legacy 
in  lieu  of  dower  should  be  taken  otherwise  than  sub'ect 
to  the  real  incidents  attaching  to  such  legacy,  and  among 
them  to  a  preference  against  other  legacies  with  respect  to 
its  liability  for  debts.  The  words  "according  to  law"  so 
far  as  they  go  to  fix  the  proportion  or  to  explain  the  testa- 
tor's reason  for  it,  have  a  natural  sense,  such  as  the  testa- 
tor of  an  inartificial  will  may  be  supposed  to  have  compre- 
hended; but  these  words  must  be  severely  strained  to 
make  them  import  into  the  will,  the  statute  of  distribu- 
tions with  all  its  legal  consequences,  converting  the  legacy 
in  effect  into  a  distributive  share  so  as  to  dispossess  the 
widow  of  the  benefit  of  the  rule  applicable  to  a  legacy 
given  in  lieu  of  dower.     This  is  to  read  the  bequest  as  if 
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the  testator  had  said  not  "one-third  part  of  my  wholo  es- 
tate according  to  law,"  but  "one-third  &c.  to  be  taken  sub- 
ject to  all  the  same  incidents  as  if  it  were  taken  under  an 
intestacy."  It  is  difficult  to  suppose  that  a  testator  could 
have  employed  words  so  simple  and  inartificial  as  those  of 
this  bequest  with  a  view  to  legal  consequences  so  tech- 
nical. 

But  I  now  proceed  to  another  distinct  ground  for  ex- 
empting the  widow's  legacy  from  debts  as  between  her  and 
the  residuary  legatees.  A  residuary  legatee  has  no  right 
to  call  upon  the  particular  legatees  to  abate.  The  whole 
personal  estate  not  specifically  bequeathed  must  be  ex- 
hausted before  these  legatees  can  be  obliged  to  contribute 
any  thing  out  of  their  bequests.  1  Roper  on  Legacies  411. 
2  Red  field  on  Wills  549. 

The  rule  proceeds  upon  the  clear  principle  that  until 
both  the  debts  and  the  legacies  are  paid  there  is  no  residue. 
The  principle  applies  although  the  residuary  clause  makes 
no  reference  to  the  legacies,  a  fortiori,  where,  as  in  this 
case,  the  residue  is  expressly  given  "after  deducting  the 
aforesaid  legacies,"  which  are  the  bequest  to  the  widow  of 
one-third  of  the  whole  estate,  the  legacy  of  $200  to  Mrs. 
Clymer  and  the  specific  bequests  of  the  indentured  ser- 
vants and  bay  mare.  An  argument  against  the  exemption 
of  the  widow  from  abatement  with  the  residuary  legatees 
was  drawn  from  the  use,  both  in  the  bequest  to  her  and 
in  the  residuary  bequest,  of  the  same  phrase  "my  whole 
estate,"  the  bequest  to  the  widow  being  of  "one-third  part 
of  my  whole  estate  "&c.,  and  the  residuary  bequest  being  of 
"the  balance  of  my  whole  estate."  Showing  as  was  argued, 
that  in  the  contemplation  of  the  testator  these  bequests 
were  to  attach  to  different  parts  of  the  same  subject  mat- 
ter; that  out  of  whatever  funds  the  widow  might  take, 
the  residuary  legatees  should  also  take,  she  taking  one- 
third  and  they  two-thirds.  The  effect  of  such  a  construction 
would  be  to  divide  between  the  widow  and  the  residuary  leg- 
atees the  surplus  after  first  paying  the  debts  out  of  the  whole, 
since  otherwise  as  the  estate  has  turned  out,  the  widow 
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will  take  all  and  the  residuary  legatees  nothing.  The  whole 
force  of  this  argument  lies  in  its  treating  the  bequest  to  the 
widow  and  the  residuary  bequest  as  being  in  effect  the 
division  of  a  specific  fund,  as  if  a  testator  having  an 
invested  fund  of  $10,000  should  give  his  widow  one-third 
of  it  in  lieu  of  dower  and  the  remaining  two-thirds  to  his 
four  sons,  and  the  question  of  abatement  for  debts  were  to 
arise  between  them.  Now,  in  the  first  place,  even  were 
this  such  a  case,  it  would  be  the  fair  and  reasonable  infer- 
ence that  the  testator  mtended  the  legatees  to  take  their 
respective  portions  of  the  fund  subject  to  the  different  legal 
incidents  attaching  to  each  of  those  portions  springing  from 
their  different  relations  to  the  testator, — the  widow  being 
a  purchaser,— and  the  residuary  legatees  being  volunteers. 
The  testator  would  be  presumed  to  understand  this  differ- 
ence and  in  the  absence  of  any  expression  to  the  contrary 
to  intend  it  to  operate.  But  in  the  next  place,  this  is  not 
the  division  of  a  specific  fund,  but  only  the  ordinary  case 
of  a  general  residuary  bequest  after  legacies  previously 
given;  and  more  than  this,  the  residue  is  here  given 
expressly  subject  to  the  prior  payment  of  the  legacies. 
First  is  a  bequest  to  the  widow  of  one-third  of  the  estate, 
which  has  already  been  construed  to  mean  the  whole 
estate  as  held  by  the  testator  at  his  death  subject  to  the 
direction  for  conversion  and  to  the  reservation  of  the 
indentured  servants  and  bay  mare.  Then  there  is  3 
bequest  of  $200  to  Mrs.  Clymer,  and  also  of  the  servants 
and  bay  mare  to  other  children  of  the  testator.  Then  fol- 
lows the  residuary  bequest  in  these  words,  "I  give  and 
bequeath  unto  my  four  sons  &c.,  the  balance  of  my  whole 
estate  after  deducting  the  aforesaid  legacies  to  be  equally 
divided  among  them."  The  use  here  of  the  words  "my 
whole  estate"  being  the  same  words  used  in  the  bequest  to 
the  widow  to  whom  he  had  given  "one-third  part  of  my 
whole  estate  &c.,"  is  purely  accidental  and  had  no  special 
significance.  "The  balance  of  my  whole  estate"  means 
nothing  different  from  the  ordinary  phrase  "all  the  residue 
of  my  estate"     This,  then,  is  a  bequest  to  the  sons  not  of 
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any 'specific  portion  of  the  estate,  say  two-thirds, — as  to 
the  widow  it  was  a  gift  of  one-third,— but  it  is  a  bequest  of 
the  general  residue  more  or  less,  and  that  too,  expressly, 
after  deducting  the  prior  legacies,  to  wit;  the  widow's 
third  part  of  the  whole  estate,  the  legacy  to  Mrs.  Clymer 
and  the  specific  legacies. 

I  proceed  now  to  apply  the  rule  exempting  the  widow's 
share  from  abatement  for  debts.  The  effect  is  to  give  her 
the  whole  fund  now  before  the  court,  subject  to  the 
right  of  the  post -testamentary  children  which  will  be  pres- 
ently considered.  The  whole  estate  amounted  say  to 
$7722.33.  One-third  part  of  this  sum,  say  $2574.11  was 
the  widow's  share  in  lieu  of  dower. 

Of  course  the  whole  estate  is  subject  first  to  debts  and 
expenses  of  administration,  as  well  against  the  widow  as 
against  the  other  legatees;  but  these  being  paid  she  is  enti- 
tled next  in  priority  to  have  the  surplus  applied  toward 
satisfying  her  legacy.  That  will  wholly  absorb  the  unap- 
propriated balance  of  $1829.02,  leaving  no  assets  for  the 
other  legacies,  except  the  servants  and  bay  mare  which 
were  expressly  reserved  for  the  specific  legatees.  Mrs. 
Clymer  takes  nothing,  because  she  is  a  volunteer  claiming 
against  a  purchaser;  and  the  four  sons  named  in  the  resid- 
uary clause  take  nothing,  both  because  they  are  volunteers 
and  additionally  because  they  are  residuary  legatees. 
There  remains  the  third  and  last  question,  viz.,  what  are 
the  rights  of  the  post-testamentary  children,  Mary  Laura 
and  Ann  Eliza,  what  shares  of  the  estate  do  they  take, 
and  how  are  their  shares  to  be  made  up? 

The  questions  are  answered  by  our  statute  for  the  benefit 
of  children  born  after  a  will  is  made.  Rev.  Code,  274,  sec.  12 
&c.  Under  this  statute  such  a  child  takes  che  same  portion 
of  its  parent's  estate  both  real  and  personal  that  he  would 
have  been  entitled  to,  if  such  parent  had  died  intestate. 
Elijah  Morris  left  to  survive  him  the  widow  and  six  chil- 
dren including  the  two  post-testamentar}'  children.  Had 
he  died  intestate  these  two  children  would  have  been  enti- 
tled each  to  one  equal  sixth  part  of  the  then  balance  of  the 
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whole  estate,  subject  to  the  widow's  dower  in  the  lands 
and  to  her  third  of  the  personal  estate.  This  is  the  share  to 
which  the  post-testamentary  children  are  entitled.  Then 
with  respect  to  the  mode  of  making  it  up  for  them,  it  is 
material  in  this  case  to  observe  that  the  statute  in  its  pro- 
visions for  making  up  a  post-testamentary  share  of  real 
estate  does  not  disturb  any  titles  vested  under  the  will.  It 
leaves  all  the  dispositions  of  the  will  touching  both  real  and 
personal  estate  in  full  force,  charging  the  devisees  and  leg- 
atees with  the  contribution  proportionably  of  such  sums  in 
money  as  may  be  required  to  make  up  the  share  of  a  post- 
testamentary  child  after  applying  to  such  share  any  intes- 
tate estate  which  there  may  happen  co  be.  Hence  the 
provision  is  that  under  certain  proceedings  to  be  taken  in 
the  Orphans'  Court,  the  whole  estate,  real  and  personal 
shall  be  appraised  with  a  view  to  ascertain  the  value  of 
the  entire  post-testamentary  share;  then  if  there  be  any 
intestate  real  estate,  that  is  to  be  allotted  at  a  valuation 
subject  to  dower  toward  making  up  the  share.  Should 
such  intestate  real  estate  prove  insufficient,  then  any  intes- 
tate personal  estate  is  to  be  applied.  If  there  shall  be  no 
intestate  estate,  either  real  or  personal,  or  if  such  as  there 
may  be  shall  still  leave  a  deficiency  in  the  share  to  be  made 
up,  then  the  direction  of  the  statute  is  (p.  275,  sec.  19)  that 
"the  devisees  and  legatees  taking  under  the  will  of  the 
deceased  parent  shall  proportionably  contribute  such  sum 
or  sums  of  money  as  added  to  the  intestate  estate,  will  be 
sufficient  to  raise  the  portion  of  such  after-born  child  or 
children."  No  remedy  for  effecting  the  contribution  among 
the  devisees  and  legatees  is  provided;  but  the  subject  is 
left  to  the  ordinary  jurisdiction  of  the  Court  of  Chancery 
which  is  quite  adequate.  It  appears  then  that  the  policy 
of  the  statute  is  not  to  revoke  the  will,  nor  to  create  an 
intestacy  in  such  sense  as  to  give  to  the  after-born  children 
the  same  shares  or  interests  in  specie  which  they  would 
have  taken  had  no  will  been  made.  Its  manifest  purpose 
is  to  leave  all  the  provisions  of  the  will  in  iwW  force,  secur- 
ing for  the  after  born  children  an  equivalenc  in  value  for 
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the  shares  in  specie  of  which  they  may  have  been  deprived 
by  the  testator's  dying  testate.  This  principle  of  construc- 
tion was  appHed  to  a  statute  of  Pennsylvania  not  so  clear 
in  its  provision  as  ours.  Coates  vs.  Hughes,  3  Binn.  498. 
So,  also  to  the  New  York  statute — to  which  ours  is  simi- 
lar. Mitcnell  vs.  Blain,  5  Paige  588.  This  construction  of 
the  statute  relieves  the  case  of  the  embarrassment  which 
otherwise  would  result  from  the  conversion  of  the  real 
estate  under  the  direction  of  the  will.  For  we  may  give 
full  force  and  validity  to  this  direction  so  as  to  leave  the 
title  of  the  purchaser  uninctunbered  by  the  claim  of  these 
children,  and  deal  with  the  proceeds  of  sale  in  estimating 
and  making  up  the  shares  of  the  children  as  personal 
estate  of  the  testator,  precisely  as  if  he  had  died  leaving 
the  money  instead  of  the  land. 

We  are  now  enabled  to  ascertain  exactly  the  shares 
of  the  post -testamentary  children  aid  to  decree  bow  the 
shares  shall  be  satisfied.  The  testator  has  left,  after  the 
payment  of  his  debts  and  expenses  of  administration,  a 
clear  estate  of  $1849.02  which  balance  though  resulting 
from  a  conversion  of  the  real  estate  is  to  be  treated  as 
personal  estate.  The  children  take  out  of  this  balance 
such  part  as  the  statute  of  distributions  would  have 
given  them  under  an  intestacy,  i.  e.  each,  one-sixth  of  the 
surplus  after  deducting  the  one-third  given  by  that 
statute  to  the  widow,  which  is  one-ninth  part  of  the 
whole,  making  for  each  of  the  children  $205.44:  no  occa- 
sion for  abatement  or  for  contribution  between  different 
legatees  arises  in  this  case  as  ordinarily  is  necessary  where 
several  legatees  take  an  actual  benefit  under  the  will; 
because  here  the  widow  is  the  only  legatee  who  takes 
any  thing,  except  the  specific  legatees.  But  for  the  rights 
of  the  post-testamentary  children,  she  would  be  entitled 
to  the  whole  unappropriated  balance.  The  adjustment  is 
therefore  fully  made  by  deducting  from  the  unappropri- 
ated balance  of  $1849.02,  the  shares  of  the  two  children, 
leaving  the  residue  of  it  to  the  widow.  There  can  be  n 
doubt  that  under  the  statute  this  unay)propriated  balanco 
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though  falHng  co  the  widow  as  a  legacy  in  lieu  of  dower, 
is  subject  to  contribute  toward  the  share  of  a  post-testa- 
mentary child.  There  is  no  distinction  in  this  respect 
between  specific,  general  and  residuary  legacies  includ- 
ing a  legacy  given  in  lieu  of  dower,  unless  in  the  latter 
case  a  special  equity  as  between  the  widow  and  post- 
testamentary  child  arises  out  of  the  fact  that  the  latter 
has  taken  a  share  of  the  real  estate  discharged  of  dower 
in  consequence  of  a  legacy  to  the  widow,  in  which  case 
he  will  not  be  allowed  additionally  to  claim  a  ratable 
proportion  of  the  legacy  given  in  lieu  of  the  dower. 
Mitchell  vs.  Blain,  5  Paige  588.  Such  an  equity  does  not 
arise  in  this  case.  The  result  now  arrived  at  disposes  of 
a  question  raised  in  the  argument  as  to  the  destination 
of  a  supposed  lapsed  share  of  John  Morris  under  the 
residuary  bequest  in  consequence  of  his  dying  after  the 
date  of  the  will  and  in  his  father's  lifetime.  Had  there 
been  a  residue,  after  satisfying  the  widow's  legacy,  to 
pass  to  the  residuary  legatees,  there  would  be  a  lapsed 
share  in  consequence  of  John's  death,  and  the  question 
would  then  have  arisen  whether  such  lapsed  share  should 
sink  Jnto  the  residue  or  result  to  the  heirs  at  law  as  intes- 
tate estate,  in  which  latter  case  that  share  would  have  been 
first  apphcable  to  the  claim  of  the  post-testamentary 
children,  and  the  deficiency  would  have  been  apportioned 
between  the  widow's  legacy  and  the  residuary  estate. 
But  as  the  estate  has  turned  out  there  is  no  residuary 
estate,  and  consequently  there  is  no  lapsed  share  to  be 
taken  into  consideration. 

The  result  of  the  whole  investigation  is  that  the  post- 
testamentary  children,  Mary  Laura  and  Ann  Eliza,  are 
each  entitled  to  one  equal  ninth  part  of  the  unappropri- 
ated balance  in  the  hands  of  the  executor,  and  that  the 
widow,  Ann  E.  Morris,  is  entitled  to  the  residue.  In  this 
case  there  is  no  necessity  to  resort  to  the  Orphans'  Court 
under  the  provision  of  the  statute.  The  statute  contem- 
plates the  proceeding  in  the  Orphans'  Court  only  where 
there    is    real    estate    rendering    a    valuation    necessarv    in 
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order  to  ascertain  the  amount  of  a  post-testamentary 
share,  and  in  some  cases  where  there  is  intestate  real 
estate,  to  allot  a  part  of  it  or  the  whole  toward  making  up 
the  share.  But  where  it  is,  as  here,  a  sample  question  of 
abatement  or  of  contribution  for  making  up  an  ascer- 
tained sum  to  which  a  right  attaches,  the  ordinary  juris- 
diction of  a  Court  of  Equity  is  adequate,  and  the  adjust- 
ment may  be  made  here.  It  will  be  observed  that  in 
making  up  the  post-testamentary  shares,  I  have  taken  no 
notice  of  the  indentured  servants  and  the  bay  mare.  The 
widow  is  entitled  to  have  the  legatees  of  the?e  contribute 
proportionably  with  her,  but  the  value  is  small,  and  an 
interlocutory  order  would  be  necessary  in  order  to  ascer- 
tain it.  I  have  presumed  that  the  widow  would  waive 
this  claim  and  let  a  decree  be  made  irrespective  of  these 
small  legacies;  but  if  she  insist  upon  this  right,  it  must 
be  conceded. 

Smithers,  for  the  appellants.  He  could  show  in  a  few 
words  the  difference  of  opinion  between  him  and  the 
Chancellor  in  relation  to  the  construction  of  the  de- 
vise to  the  wife  of  the  testator.  The  court  would«  not 
seek  for  such  a  construction  of  it  as  would  have  the  ef- 
fect to  cut  off  and  disinherit  his  heirs  at  law,  the  five 
children  living  and  in  being  when  the  will  was  made,  and 
expressly  provided  for  as  legatees  in  it.  We  all  admitted 
that  the  sale,  under  the  will  was  a  conversion  of  the  es- 
tate out  and  out,  and  that  the  widow  would  take  accord- 
ing to  the  statute  of  distributions;  but  he  could  not 
comprehend  how  he  could  rule,  as  he  had  done  in  his 
decree,  that  if  the  residue  remaining  after  the  payment 
of  the  testator's  debts  should  amount  to  less,  or  no  more, 
than  one-third  of  his  whole  estate,  she  would  take  the 
whole  of  that  residue,  instead  of  one-third  of  it,  which 
was  the  only  point  of  difference  between  him  and  the 
Cliancellor.  The  third  clause  of  the  will  directed  that 
all  his  personal  estate  should  be  sold  at  public  auction  at 
the  highest  cash  price,  and  not  on  credit,  and  that  all  the 
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real  estate  of  which  he  should  die  seized  and  possessed 
should  also  be  sold  for  cash,  and  not  upon  credit,  by  his 
executor  whom  he  clothed  with  full  power  and  authority 
for  that  purpose.  And  that  had  to  be  done,  and  was  in 
due  time  done  by  him,  while  the  second  clause  of  it 
directs  that  all  his  debts  and  funeral  expenses  should  be 
paid  as  soon  after  his  decease  as  possible,  out  of  the  first 
moneys  that  should  come  into  the  hands  of  his  executors 
from  any  portion  of  his  estate,  real  or  personal.  The 
4th  clause  is  as  follows:  "I  give  and  bequeath  unto  my 
beloved  wife,  Ann  Elizabeth  Morris,  one-third  part  of  my 
whole  estate  according  to  law  with  the  exception  of  her 
interest  in  two  indentured  servants  and  one  bay  mare, 
hereafter  mentioned."  In  the  5th  clause  he  gives  and 
bequeaths  to  his  daughter,  Elizabeth,  the  wife  of  John 
W.  Clymer,  the  sum  of  two  hundred  dollars  to  be  paid 
to  her  by  his  executors  in  semi-annual  installments  of  ten 
dollars  each.  In  the  6th  clause  he  gives  and  bequeaths 
to  his  son,  John  S.  Morris,  one  bay  mare  colt.  In  he 
7th  clause  he  gives  and  bequeaths  to  his  son,  William  S. 
Morris,  the  unexpired  term  of  the  indentured  ser\^ant, 
John  W.  Pratt  (negro).  In  the  8th  clause  he  gi\^es  and 
bequeaths  to  his  son,  James  H.  Morris,  the  unexpired 
term  of  his  indentured  servant,  Alfred  Pratt  (negro). 
And  in  the  9th  clause  he  gives  and  bequeaths  unto  his 
four  sons,  viz. :  John  S.  Morris,  William  S.  Morris,  Jas. 
H.  Morris  and  Elijah  Al orris,  the  balance  of  his  whole 
estate,  after  deducting  the  aforesaid  legacies,  to  be 
equally  divided  among  them. 

It  is  admitted  on  all  sides  that  the  effect  of  the  will 
was  to  convert  the  real  estate  of  the  testator  out  and  out, 
and  that  he  must  be  considered  as  dying  possessed  of 
personalty  only,  so  far  as  questions  among  his  beneficia- 
ries are  concerned.  No  question  could  arise  here  as  to 
whether  the  will  presented  a  case  of  election,  compelling 
the  widow  to  choose  between  taking  under  the  will,  or 
taking  her  dower  at  law  out  of  his  real  estate  alone,  be- 
cause the  Chancellor  decreed  that  it  was  a  case  of  clcc- 
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tion,  and  there  had  been  no  appeal  taken  from  that 
portion  of  his  decree.  But  she  did  not  claim  dower  at 
law,  on  the  contrary,  she  elected  to  take  under  the  will, 
and,  therefore,  the  question  of  election  was  not  involved 
in  the  case  before  the  Chancellor,  although  the  opinion 
expressed  by  him  in  that  respect  was  correct  in  itself,  for 
by  her  acts  she  had  elected  to  take  under  the  will.  The 
proceeding  before  him  was  on  behalf  of  the  executor  for 
instructions  as  to  the  disposition,  of  the  funds  in  his 
hands  as  executor,  under  the  will,  and  if  the  widow  had 
desired  to  present  that  question,  she  should  have  claimed 
dower  in  specie  and  also  in  her  character  as  legatee  un- 
der the  will.  The  birth  of  the  post-testamentary  children 
of  the  testator  had  no  eflEect  to  revoke  the  power  of  sale 
conferred  upon  the  executor,  or  to  modify  the  operation 
of  the  doctrine  of  conversion.  Rev.  Code  274.  Coates  vs. 
Hughes,  3  Binn.  498. 

But  what  interest  did  the  widow  take  under  the  will? 
The  estate  so  far  as  it  was  distributable  by  uhe  executor, 
had  been  converted  into  personalty,  and  for  the  purposes 
of  the  will  the  testator  had  died  possessed  of  personal 
estate  only.  The  second  clause  of  it  subjects  his  entire 
estate  to  the  payment  of  his  debts,  irrespective  of  the 
question  whether  the  monies  applied  were  the  proceeds 
of  realty  or  personalty,  thus  blending  them  together  and 
treating  the  whole  as  money;  and  subject  to  his  debts 
he  disposes  of  the  residue  as  declared  in  the  succeeding 
clauses  of  it,  and  in  the  fourth  clause  he  gives  to  his 
widow  "one-third  part  of  my  whole  estate  according  to 
law."  According  to  what  law?  Manifestly  according 
to  that  law  which  regulates  the  distribution  of  the  per- 
sonal estates  of  persons  dying  intestate — that  law  which 
gives  to  the  widow  one-third  of  the  personal  estate 
remaining*  after  the  payment  of  the  debts  of  the  deceased 
husband.  There  is  no  other  law  that  gives  her  any  part 
of  the  personalty,  much  less  prescribes  one-third  as  her 
portion  of  it,  or  according  to  which  she  is  to  have  one- 
third  of  it,  and,  therefore,  the  testator  must  of  necessity 
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had  reference  to  that  law  when  he  used  those  words,  for 
he  could  not  have  had  reference  to  any  other.  Burton  vs. 
Burton,  4  Harr.  38.  Horsey  vs.  Horsey,  1  Houst.  438.  14 
Ohio  140.  He  does  not  simply  say  to  have  or  take  accord- 
ing to  law,  but  his  words  are  "one-third  part  according 
to  law,"  which  render  his  reference  to  that  law  as  direct 
and  certain  as  it  could  have  been  made  without  specifi- 
callv  naming  it.  The  testator  must,  therefore,  have 
referred  to  that  law  by  the  phrase  "according  to  law," 
and  pro  hac  vice  incorporated  that  law  in  his  will  and 
directed  the  widow  should  take  according  to  it.  For 
some  purposes,  according  to  the  reasoning  of  the  Chan- 
cellor, he  holds  that  she  is  to  take  according  to  the  statute 
of  distributions,  but  for  other  purposes,  that  she  does  not 
take  according  to  it.  But  it  is  objected  to  this  that  the 
words  of  the  testator  are  "one-third  part  of  mv  whole 
estate  according  to  law,"  and,  therefore,  this  cannot 
mean  residue,  but  means  one-third  of  the  original  estate, 
subject  only  to  his  debts.  And  this  is  the  view  the 
Chancellor  takes  of  ic.  But  that  construction  would  just 
as  well  give  the  widow  one-third  of  the  whole  estate 
clear  of  his  debts.  There  is  no  law,  however,  according 
to  which  that  can  be  done.  Besides,  the  language  of  the 
will  itself  precludes  it,  because  the  testator  expressly 
directs  that  all  his  debts  and  funeral  expenses  shall  be 
paid  as  soon  as  possible  out  of  the  first  money  that  should 
come  into  the  hands  of  his  executor.  But  it  is  conceded 
that  it  does  not  give  her  one-third  of  the  whole  clear  of 
his  debts;  and  if  so,  then  it  must  be  equally  admitted 
that  it  does  not  give  her,  after  all,  the  one- third  part  of 
his  whole  estate,  and  that  the  words  "my  whole  estate" 
must  be  controlled  and  qualified  by  the  preceding  direc- 
tion in  the  will  just  before  repeated,  and  by  the  express 
intention  and  declaration  of  the  testator  that  she  should 
take,  not  one-third  part  of  his  whole  estate  absolutely, 
but  one- third  part  of  his  whole  estate  after  the  payment 
of  all  his  debts  and  funeral  expenses,  or  as  limited  and 
quahfied   by    the   words   immediatelv    added    to   them    bv 
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hiril,  "according  to  law,"  that  was  to  say,  after  the  pay- 
ment o£  his  debts  as  before  directed  by  him,  according 
to  the  statute  of  distributions,  which  he  evidently  and 
must  of  necessity  have  meant  and  intended  and  referred 
to  when  he  added  the  words  "according  to  law."  And 
as  further  and  strong  corroborative  evidence  to  be  found 
in  the  will  itself  that  he  used  the  words  "my  whole  es- 
tate" with  this  qualification  understood  and  clearly  in- 
tended by  him,  the  same  identical  words  are  used  again 
by  him  in  that  same  sense  in  the  residuary  or  ninth 
clause  of  the  will  in  which  he  says,  "I  give  and  bequeath 
to  my  four  sons,  viz:  John  S.  Morris,  Willi^im  S.  Morris, 
James  H.  Morris  and  Elijah  Morris,  the  balance  of  my 
whole  estate,  after  deducting  the  aforesaid  legacies,  to  be 
equally  divided  among  them."  But  he  does  not  say  after 
the  payment  of  all  his  debts  and  funeral  expenses  and 
"the  aforesaid  legacies"  to  be  equally  divided  among 
them,  because  he  well  knew  that  his  preceding  express 
direction  that  his  debts  should  be  first  paid  before  any 
other  disposition  could  be  made  of  the  assets  of  his  es- 
tate, was  so  clear  and  explicit  that  no  one  could  misun- 
derstand the  words  "the  balance  of  my  whole  estate" 
occurring  in  this  connection,  to  mean  any  thing  more  or 
any  thing  less  than  the  balance  of  the  whole  of  it  after 
the  payment  of  his  debts,  as  well  as  after  deducting  the 
aforesaid  legacies.  The  portion  devised  and  bequeathed 
to  his  widow  was,  therefore,  to  be  the  one  equal  third 
part  of  :he  residue  remaining  after  the  payment  of  his 
debts  and  the  expenses  of  the  administration  of  his  es- 
tate according  to  the  express  provision  and  direction  of 
the  statute  of  distributions.  Ward  on  Leg.  17  Law  Lihr. 
32.  Bagwell  vs.  Dry,  1  Pr.  Wms.  700.  Page  vs.  Page,  2 
Pr.  Wms.  489.  Mitchell  vs.  Blain,  5  Paige  588.  It  was 
hardly  necessary  to  add  that  it  was  for  the  reasons 
already  assigned  a  case  of  election  on  the  part  of  the 
widow.  He  then  submitted  a  statement  in  writing  of 
the  plan  on  which  he  considered  the  shares  of  the  post- 
testamentary  children  should  be  arranged  with  the  widow 
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and  the  other  lesjatees  named  in  the  will,  in  the  settle- 
ment to  be  made  with  the  parties  by  the  executor. 

Comegys,  for  the  respondents.  The  testator  intended 
that  his  widow  should  have  the  one-third  part  of  his 
whole  estate,  and  not  one-third  of  the  residue  of  it  after 
the  payment  of  his  debts,  and  if  such  was  his  wish  and 
desire,  of  course,  he  had  the  power  so  to  will  it;  for  it 
was  all  his  own  to  dispose  of  it  as  it  suited  his  pleasure. 
His  children  were  but  voluntary  beneficiaries  of  his,  and 
took  as  legatees  under  his  will  by  virtue  of  his  bounty 
merely,  while  the  widow  by  virtue  of  her  election  took 
her  legacy  under  it,  as  a  purchaser  in  lieu  and  satisfac- 
tion of  her  dower  at  law  in  his  real  estate,  to  which  she 
was  legally  entitled  on  his  death  independent  of  his  will 
and  pleasure,  and  without  the  power  on  his  part,  without 
her  consent,  to  debar  her  of  it.  The  terms  "the  one-third 
part  of  his  whole  estate  according  to  law,"  were  suscej)- 
tible  in  this  case  of  the  construction  which  the  Chan- 
cellor had  given  to  them,  and  quite  as  much  so,  as  the 
constrtiction  which  had  been  given  to  them  on  the  other 
side  in  the  argument  of  the  case  below  as  well  as  here. 
For  inasmuch  as  he  had  previously  directed  in  his  will 
all  his  property,  real  and  personal,  to  be  sold  and  con- 
verted into  money,  the  words  of  the  testator  that  she 
should  take  one-third  of  the  whole  of  estate  "according 
to  law,"  meant  that  she  should  take  it,  instead  of  for  life 
as  an  equivalent  for  her  dower  in  his  real  estate  merel\-, 
as  her  own  absolute  propertv,  as  she  would  have  taken 
one-third  of  the  residue  of  his  personal  estate  merch' 
after  the  payment  of  his  debts  in  addition  to  her  dower 
in  his  real  estate,  had  he  died  intestate,  that  is  to  say,  the 
one-third  of  his  whole  estate  so  to  be  converted  into 
money,  after  the  payment  of  his  debts,  as  her  own  abso- 
lute property,  as  she  would  have  taken  the  one-third  of 
the  residue  of  his  personal  estate  in  the  other  case,  ac- 
cording to  the  statute  of  distributions.  As  to  the  rela- 
tive portion  or  quantity  of  his  whole  estate  she  was  to 
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take  under  the  .:erms  of  the  bequest,  it  was  unnecessary 
for  him  to  refer  to  the  statute  for  determining  his  mean- 
ing and  intention,  because  he  had  already  expressly 
stated  that  by  the  words  "one-third  part  of  it,"  but  to 
make  his  meaning  more  certain  as  to  the  quantum  of  the 
interest  he  intended  to  give  her  in  that  one-third  part  of  it, 
it  was  more  proper  and  necessary  and  natural  that  he 
should  have  referred  to  that  statute,  in  order  to  indicate 
that  he  intended  it  should  be  an  absolute  interest  in  it, 
and  not  for  the  term  of  her  life,  as  it  was  intended  to  be 
in  lieu  and  satisfaction  of  her  dower  in  his  real  estate 
which  it  was  his  desire  to  have  sold  and  converted  into 
money. 

The    testator   must    be    presumed    to    have    known    the 
value  of  both  his  real  and  personal  estate,  and  also  ap- 
proximately,   at    least,    the    amount    of    his    indebtedness 
when  he  wrote  his  will;    and  what  inducement  could  he 
have   supposed  that   a  bequest   of   one-third  of   the   pro- 
ceeds of  the  sale  of  both  of  them  after  the  payment  of 
his  debts,  could  afford  his  wife  to  elect  to  take  under  the 
will,    instead    of   her   dower   at   law,    particularly,    as   his 
personal  estate  alone  was  not  sufficient  to  pay  his  debts, 
and  a  portion  of  the  proceeds  of  his  real  estate  had  to  be 
applied    to    pay    the    deficiency?    This    case    differs    both 
from  the  case  of  Burton  vs.  Burton  and  the  case  of  Horsey 
vs.  Horsey,  cited  on  the  other  side;   for  in  the  first  of  those 
cases  it  was  necessary  to  refer  to  the  statute  of  distribu- 
tions in  order  to  ascertain  what  share  or  portion  of  his 
real  estate  the  testator  intended  to  devise  to  his  widow, 
while  in  the  latter  the  reference  to  the  same  statute  be- 
came necessary  in  order  to   determine,   where   the   words 
of  the  will  were   "after  my  just   debts   and  funeral   ex- 
penses are  paid,  and  my  wife's  thirds  are  taken  out,"  and 
the  testator  proceeded  to  devise  certain  portions  of  his  real 
estate    and   certain   pecuniary    and   specific   legacies,    and 
also  the  residue  of  his  real  and  personal  property  to  his 
two  children,   whether  the  words   the   "wife's  thirds"  in- 
cluded one-third   of  his  personal,   as  well  as  one-third  of 
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his  real  estate,  or  in  other  words,  whether  the  testator  in 
using  that  phrase,  had  reference  only  to  her  dower  in  his 
real  estate,  or  to  both  her  dower  in  his  real,  and  to  the 
one-third  of  the  residue  of  his  personal  estate  to  which 
she  also  would  have  been  entitled  under  the  statute  of 
distributions  in  case  he  had  died  intestate;  and  in  which 
the  inquiry  also  was,  as  in  the  former  case,  to  ascertain 
what  share  or  portion  of  his  entire  estate  the  testator 
intended  to  give  his  widow  when  he  employed  such 
terms.  But  in  this  case  no  such  inquiry  arises,  because 
as  he  had  before  said,  the  testator  in  the  present  will  had 
expressly  bequeathed  in  so  many  words  to  his  widow, 
the  one-third  part  of  his  whole  estate  according  to  law. 

The  express  exception  in  the  fourth  clause  of  the  will, 
of  the  two  indentured  servants  and  the  bay  mare  specifi- 
cally bequeathed  in  subsequent  clauses  to  his  three  sons 
mentioned  in  them,  from  the  broad  devise  to  his  wife  in 
that  clause,  also  afforded  a  strong  presumption  that  he 
intended  to  make  no  further  exception  or  exemption  from 
the  operation  of  it,  or  otherwise  he  would  have  expressed 
it  with  equal  clearness  and  certainty,  following  as  it  does 
in  the  same  clause,  and  almost  in  the  same  line  in  which 
he  bequeaths  the  one-third  part  of  his  whole  estate  to  her. 
The  court  could  not  allow  such  vague  and  general  words 
of  reference,  as  the  words  "according  to  law"  simply  to 
control,  limit,  or  restrict  the  natural  import  and  legitimate 
meaning  of  the  words  "the  one-third  part  of  my  whole 
estate,"  unless  it  finds  that  there  is  no  other  reasonable  and 
probable  way  of  ascertaining  and  determining  the  mean- 
ing and  intention  of  the  testator  consistent  with  the  other 
provisions  and  dispositions  of  the  will.  And  as  another 
rule  of  testamentary  construction,  residuary  legatees  can- 
not in  general,  take  anything,  until  all  general  and  specific 
legacies  have  been  paid  and  discharged.  A  construction 
contrary  co  that  for  which  he  had  contended,  would  work 
a  great  hardship  to  the  widow  in  this  case,  for  she  never 
would  have  elected  to  take  under  the  will,  if  she  had  not 
supposed  and  believed  that  she  would  take  under  it  one- 
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third  part  of  her  husband's  whole  estate  after  its  conver- 
sion as  directed  by  him,  with  the  exception  of  the  two  or 
three  specific  legacies  before  referred  to  and  expressly 
reserved  out  of  the  whole  of  it  in  the  bequest  c>f  the  one- 
third  of  it  to  her. 

Sniithers.  The  widow  did  not  take  the  share  bequeathed 
to  her  in  the  will  as  a  ptirchaser  receiving  it  in  considera- 
tion of,  and  in  exchange  for  her  dower,  but  she  cook  it  as 
a  legatee  just  like  any  other  legatee  under  the  will. 

Woollen,  J.,  announced  the  opinion  of  the  Court. 

It  was  conceded  in  the  argument,  that  the  sale  of  the 
real  estate  under  the  power  and  authority  conferred  upon 
the  executor  by  the  will,  converted  it  into  personalty,  and 
therefore,  the  testator  may  be  considered  for  the  purposes 
of  this  case  as  having  died  leaving  personal  property  only. 
It  was  also  conceded  that  there  was  no  question  before 
this  court  as  to  the  election  of  the  widow,  she  having 
elected  to  take  under  the  will  by  joining  with  the  executor 
in  the  deed  conveying  the  real  estate  sold  under  the  direc- 
tions of  the  will.  The  question  of  election,  however,  did 
not  arise  and  was  not  necessary  to  be  considered  or 
decided,  though  the  chancellor  did  decide  it,  the  only  ques- 
tion presented  for  the  consideration  of  the  chancellor  and 
for  this  court  being  simply  in  reference  to  the  distribution 
of  the  residue  or  unappropriated  balance  in  the  hands  of 
the  executor,  and  that  seems  to  be  narrowed  down  to  the 
ascertainment  of  the  share  or  proportion  to  which  the 
widow  is  entitled,  whether  to  one-third  of  the  original  or 
whole  estate,  or  to  one-third  of  the  residue  after  the  pay- 
ment of  his  debts.  It  is  not  claimed  or  contended  that 
the  birth  of  the  post-testamentary  children  had  the  effect 
to  revoke  the  power  of  sale,  or  in  any  wise  to  change  or 
modify  the  operation  of  law  in  reference  to  the  conversion 
of  the  real  property  to  personal,  by  the  sale  made  in 
accordance  with  the  directions  of  the  will.     By  such  sale 


MORRIS  ET  AL.  V.  MORRIS'  EXECUTOR.      441 

the  real  estate  was  unquestionably  converted  into  person- 
alty and  the  proceeds  constituted  part  and  so  much  of  the 
personal  property  to  be  distributed  by  the  executor  as 
such.    Revised  Code  274.    Coates  vs.  Hughes,  3  Binney,  498. 

Having  passed  over  and  disposed  of  all  other  questions 
and  those  which  have  not  been  controverted  or  argued  be- 
fore us,  I  come  to  the  consideration  of  the  only  matter  which 
we  are  called  upon  to  consider  and  decide,  which  is  the 
share  or  proportion  to  which  the  widow  is  entitled  under 
the  will.  It  is  insisted  for  her  that  she  takes  one-third  of  the 
whole  or  original  estate,  and  on  the  other  side  it  is  said 
that  she  is  only  entitled  to  one-third  of  the  residue  after 
payment  of  debts.  This  question  necessarily  involves  the 
construction  of  the  will.  By  the  third  item  the  testator 
directs  the  payment  of  his  debts  out  of  the  first  money 
that  shall  come  to  the  hands  of  his  executors,  whether  it  be 
the  proceeds  of  the  sale  of  the  real  estate,  or  personal  prop- 
erty not  of  the  proceeds  of  such  sale. 

By  the  fourth  item  he  gives  to  his  widow  "one-third 
of  my  whole  estate  according  to  law/'  except  the  unex- 
pired term  of  two  indentured  servants,  and  one  bay  mare. 
The  testator's  meaning  as  expressed  by  this  clause  of  his 
will  and  the  proper  and  legal  construction  of  it,  is  the 
important  question  in  this  case  and  the  hinges  upon  which 
it  turns.  Now  what  did  he  mean  and  what  does  his  lan- 
guage indicate  as  his  meaning?  He  evidently  had  in  his 
mind  and  referred  to  some  law  which  was  to  be  the  rule 
and  measure  by  which  his  widow's  one-third  part  of  his 
whole  estate  was  to  be  ascertained— could  it  be  any  other 
than  the  statute  of  distributions  which  gives  a  widow  one- 
third  of  all  the  personal  property  of  the  husband  who  dies 
intestate  after  the  payment  of  debts?  If  it  was  not  this 
law  to  which  the  testator  referred  and  which  he  intended 
to  incorporate  into  his  will  and  thereby  make  it  the  con- 
trolling principle  and  means  for  the  ascertainment  of  his 
widow's  share  or  proportion,  what  other  could  he,  or  can 
we  apply  in  the  determination  of  the  question  submitted 
to  us?     There  is  no  other  that  he  could  have  referred  to, 


442         COURT   OF   ERRORS  AND  APPEALS. 

and  no  other  that  can  at  all  be  applied  to  the  case,  and  the 
conviction  is,  therefore,  irresistibly  conclusive  that  the  ref- 
erence is  to  the  statute  of  distributions,  thus  indicating 
more  clearly  and  explicitly  the  mode  and  the  rule  by 
which  his  widow's  share  or  proportion  should  be  ascer- 
tained. The  law  thus  referred  to  by  the  testator  becomes 
part  cff  his  will,  and  his  estate  must  therefore,  be  distrib- 
uted according  to  its  provisions  or  his  intentions  will  not 
be  effectuated.  The  principle  here  enunciated  is  recog- 
nized in  the  case  of  Burton  vs.  Burton,  4  Harrington  38  and 
that  of  Horsey  vs.  Horsey,  1  Houston  438. 

This  construction  is  made  clearer  and  more  conclusive 
by  that  clause  in  the  will  which  excepts  the  widow's  ''in- 
terest'' in  the  indentured  servants  and  bay  mare.  There  is 
no  law  of  the  State,  except  the  intestate  law  or  statute  of 
distributions  under  which  the  widow  would  be  entitled  to 
any  part  of  those  articles,  or  to  any  portion  of  the  pro- 
ceeds of  the  sale  of  them,  for  except  under  this  statute  she 
would  have  no  interest  whatever  in  the  excepted  property. 

By  the  words  ''according  to  law,''  the  testator  meant  the 
intestate  law,  that  is  the  statute  of  distributions,  and  as 
that  law  gives  the  widow  one-third  of  the  residue  of  the 
personal  estate- after  the  payment  of  debts,  it  was  necessary 
to  except  such  articles  as  were  not  to  constitute  part  of  the 
estate  of  which  she  was  to  have  one-third  part.  This 
exception  being  made  by  the  testator,  his  widow  is  entitled 
to  one-third  of  the  residue  after  payment  of  debts  and 
expenses  of  administration,  subject  however  to  modifica- 
tion and  abatement,  as  she  is  one  of  the  legatees  of  the 
will,  in  view  of  the  shares  of  the  post-testamentary  child- 
ren, who  are  entitled  each  to  one  equal  sixth  part  or  share 
of  the  testator's  estate  both  real  and  personal.  Revised 
Code,  chapter  84,  section  12  p.  274.  And  such  shares  or 
portions  must  be  raised  and  made  up  first  out  of  any  intes- 
tate property  of  the  deceased  (if  any),  real  or  personal, 
and  the  residue  of  such  shares  if  there  be  a  deficiency  of 
such  intestate  estate  to  make  up  the  same,  or  the  whole  of 
such  shares  or  portions,  if  there  be  no  such  intestate  estate, 
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is  CO  be  contributed  proportionably  b}-  all  the  devisees  and 
legatees  taking  under  the  will,  out  of  the  parts  or  shares  of 
the  estate  devised  or  bequeathed  to  them  respectively. 

But  it  was  said  in  the  argument,  and  with  a  considera- 
ble degree  of  earnestness,  that  the  testator  declared  that 
his  widow  should  haA'C  ' '  one-third  part  of  his  whole  estate ' ' 
and  therefore  could  not  have  meant  one-third  of  the  resi- 
due, but  one-third  of  the  original  estate — and  this  seems 
to  have  been  the  Chancellor's  view  of  the  testator's  mean- 
ing and  he  so  construed  his  language.  We  do  not  so 
understand  and  construe  the  words  "whole  estate".  To 
give  to  them  such  unrestricted  meaning  would  be  to  give 
to  the  widow  one-third  of  ihe  whole  estate  clear  of  debts, 
which  is  not  claimed  for  her  either  by  the  argument  or  the 
decree  of  the  chancellor.  There  is  no  law  that  gives  to  a 
widow  one-third  of  her  deceased  husband's  whole  or  orig- 
inal estate,  provided  so  much  remains  after  the  payment 
of  the  debts  and  the  expenses  of  administration,  and  the 
whole  of  the  residue  if  it  should  be  less  than  one-third  of 
the  original  estate.  But  there  is  a  law  which  entitles  a 
widow  to  one-third  of  the  residue  remaining  after  the  pay- 
ment of  debts.  And  that  is  doubtless  the  law  to  which 
the  testator  referred  by  the  use  of  the  words  "according  to 
law."  He  thus  incorporated  this  statute  in  his  will  and 
made  it  part  of  it  just  as  much  as  if  he  had  inserted  it  in 
haec  verba.  This  construction  is  maintainable  as  well  by 
reason,  as  by  adjudicated  cases  in  our  own  courts.  Burton 
vs.  Burton,  4  Harr.  38.  Horsey  vs.  Horsey,  1  Houston  438. 
Whilst  in  our  judgment  no  other  interpretation  of  the 
word  is  tenable  or  even  plausible. 

The  testator  evidently  had  in  his  mind  and  intended  to 
indicate  some  law  by  which  his  widow's  share  or  interest 
in  his  estate  under  his  will  should  be  ascertained,  and  there 
being  but  one  which  has  any  sort  of  reference  to  the  dis- 
tribution of  the  estates  of  deceased  persons,  which  is  the 
intescate  law  or  statute  of  distributions,  we  are  driven  to 
the  conclusion  that  he  meant  and  referred  to  that  statute. 
If  this  is  the  true  interpretation  of  the  words  "my  whole 
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estate-"  the  testator  did  not  mean  the  original  estate,  in 
reference  to  quantity,  for  that  would  not,  in  his  language 
be  "according  to  law"  but  contrary  to  it,  and  also  to  his 
expressed  will.  These  words,  "my  whole  estate,"  are  de- 
scriptive of  the  nature  and  character  of  the  estate,  and  not 
indicative  of  the  quantity,  that  is,  they  mean  the  proceeds 
of  the  sale  of  the  real  estate  as  well  as  the  personalty,  and 
it  is  in  this  sense  that  they  were  used  and  intended  to  be 
understood. 

The  testator  used  the  same  words  in  the  nixith  item  of 
his  will,  which  is  the  residuary  clause,  in  such  connection 
as  to  exclude  the  possibility  of  a  doubt  as  to  his  meaning. 
He  says,  "I  give  and  bequeath  unto  my  four  sons,  viz.: 
John  S.  Morris,  William  S.  Morris,  James .  H.  Morris 
and  Elijah  Morris,  the  balance  of  'my  whole  estate.'  after 
deducting  the  'aforesaid  legacies,'  to  be  equally  divided 
among  them."  The  balance  of  "my  whole  estate"  after 
deducting  "legacies,"  not  debts.  This  cannot  mean  the 
whole  original  estate,  but  it  is  the  residue  remaining  after 
the  payment  of  the  debts:  that  residue  is  what  constitutes 
a  man's  estate  and  when  we  speak  of  our  own,  or  another's 
estate,  we  mean  that  which  remains  clear  for  distribution 
after  the  payment  of  debts.  Whatever  is  necessary  for 
the  pavment  of  a  deceased  man's  debts  belongs  to  his 
creditors  and  cannot  properly  be  considered  any  part  of 
his  estate  for  distribution  and  especially  when  we  apply 
the  act  of  distribution,  for  no  matter  how  much  property 
he  may  have  in  possession,  if  it  is  not  more  than  sufficient 
to  pay  his  debts,  he  has  no  distributive  estate.  This  is 
true  not  only  in  a  common  sense  view  and  as  a  matter  of 
fact,  but  in  legal  contemplation.  This  being  one  view  of 
the  case  we  are  of  opinion  that  so  much  of  the  chancellor's 
decree  as  prescribes  and  directs  the  mode  and  proportions 
of  the  distribution  of  the  unappropriated  balance  of  the 
estate  of  Elijah  M.  Morris,  in  the  hands  of  his  executor, 
John  W.  Warren,  ought  to  be  reversed,  and  this  is  the 
unanimous  judgment  of  the  court. 

We  direct  that   the  said  John  W.   Warren,   executor  of 
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the  said  Elijah  M.  Moms,  pay  and  distribute  the  unap- 
propriated balance  in  his  hands  as  follows:  First,  Out  of 
the  unappropriated  balance  remaining  after  the  payment 
of  the  debts,  and  expenses  of  administration,  he  shall  pay 
to  the  several  persons  entitled  thereto  the  sum  of  two 
hundred  and  thirteen  dollars  and  sixteen  cents,  the  costs 
and  expenses  in  the  case  ordered  to  be  paid  by  the  Chan- 
cellor, and  that  he  pay  the  costs  in  this  court.  Second, 
That  he  distribute  and  pay  the  residue  of  said  unappro- 
priated balance  as  follows,  viz:  that  he  divide  the  said 
residue  with  the  interest  thereon  into  the  following  parts 
or  allotments,  viz:  one-third  part  of  the  whole  of  said 
residue  remaining  after  payment  of  the  debts,  expenses 
and  costs  as  aforesaid — another  of  said  parts,  being  the 
sum  of  two  hundred  dollars  and  the  interest  on  the  sum 
of  ten  dollars  from  the  expiration  of  six  months  from  the 
death  of  the  testator,  and  on  t'he  further  sum  of  ten  dol- 
lars from  and  after  the  expiration  of  each  and  every 
succeeding  six  months  thereafter,  which  shall  have 
elapsed  at  the  time  of  such  division  and  distribution,  and 
four  other  parts  being  each  one-fourth  of  said  two- 
thirds,  remaining  after  the  deduction  of  the  said  sum  of 
two  hundred  dollars  with  interest  as  aforesaid:  and  that 
he  pay  to  Mary  Laura  Morris  and  Ann  Eliza  Morris  each 
one  half  of  one  of  said  fourth  parts  so  remaining  after 
the  deduction  of  the  said  sum  of  two  hundred  dollars 
with  interest  on  the  said  several  sums  of  ten  dollars 
respectively  as  aforesaid,  the  same  being  the  share  be- 
queathed to  John  S.  Morris  and  which  lapsed  by  reason 
of  his  death  in  the  life  time  of  the  testator. 

And  that  he  further  pay  to  the  said  Mary  Laura  Morris 
and  Ann  Eliza  Morris  severally  and  respectively  from 
and  out  of  the  said  one-third  part  of  the  said  whole  res- 
idue, and  from  the  said  sum  of  two  hundred  dollars 
with  the  interest  on  the  installments  as  aforesaid,  and  from 
each  of  the  remaining  three-fourths  of  the  said  two- 
thirds,  by  way  of  proportionate  abatement  or  deduction 
therefrom,  such  sum  as  together  with  the  said  one-half  of 
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the  said  one-fourth  above  ordered  to  be  paid  to  them 
will  make  up  to  each  of  them,  the  said  Mary  Laura 
Morris  and  Ann  Eliza  Morris,  one-ninth  part  of  the 
whole  of  said  residuary  balance  remaining  after  the  pay- 
ment of  the  debts,  expenses  of  administration  and  costs 
aforesaid.  And  that  he  pay  to  Ann  Elizabeth  Morris, 
widow  of  said  testator,  the  residue  of  the  one-third  part 
of  the  residuary  balance  after  deducting  therefrom  the 
sum  necessary  to  constitute  her  proportional  contribu- 
tion therefrom  to  make  up  the  shares  of  the  post- testa- 
mentary children  as  aforesaid.  And  that  he  pay  to  Eliz- 
abeth W.  Clymer,  or  to  the  said  John  W.  Clymer  in  her 
right,  the  sum  of  two  hundred  dollars,  with  the  interest 
on  the  installments  aforesaid,  less  the  amount  necessary 
to  constitute  a  proportional  contribution  therefrom  to 
make  up  the  shares  of  the  said  Mary  Laura  and  Ann 
Eliza  respectively  as  aforesaid,  in  the  manner  and  at  the 
times  in  that  behalf  provided  in  said  last  will  and  testa- 
ment. And  that  he  pay  to  William  S.  Morris,  James  H. 
Morris  and  Elijah  Morris,  severally  and  respectively  the 
three-fourths  part  of  said  two-thirds  remaining  after  the 
deduction  therefrom  of  the  said  sum  of  two  hundred 
dollars  aforesaid,  with  the  interest  on  the  several  install- 
ments as  aforesaid,  to  wit:  one-fourth  part  thereof  to 
each  of  them,  less  the  several  amounts  necessary  to  con- 
stitute their  several  proportional  contributions  therefrom 
to  make  up  the  shares  of  the  said  Mary  Laura  and  Ann 
Eliza  respectively  as  aforesaid.  And  that  the  decree  of 
the  Chancellor  so  far  as  it  decrees  or  directs  any  other  or 
different  distribution  and  payment  of  the  said  residuary 
balance  by  the  said  John  W.  Warren,  executor  as  afore- 
said, is  hereby  reversed. 

Day,  for  the  executor. 
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FALL  SESSIONS. 
1872. 


Isaac  Sinex  v.  William  H.  Cooper. 


If  after  the  trial  of  a  case  by  a  justice  of  the  peace  and  he  has  rendered 
judgment  for  the  plaintiff,  the  defendant  requests  him  to  refer  the  case 
to  referees,  and  the  plaintiff  consents  to  it,  and  it  is  so  referred  and  judg- 
ment is  afterward  entered  on  their  report,  the  Court  will  not  reverse  it. 

Certiorari.  The  action  was  on  an  account  for  $14.35, 
and  the  record  showed  that  both  parties  appeared  and 
that  the  case  proceeded  to  trial  by  the  justice  of  the 
peace,  and  that  judgment  was  rendered  by  him  in  favor 
of  the  plaintiff  against  the  defendant  for  the  amount,  and 
thereupon  the  defendant  requested  a  trial  of  the  case  by 
referees,  which  was  granted,  the  plaintiff  being  present 
and  willing  to  it.  The  case  was  then  postponed  to 
a  future  day,  and  the  referees  were  appointed  and 
sworn,  and  after  hearing  the  case,  reported  in  writing  in 
favor  of  the  plaintiff  for  the  amount  of  the  demand,  upon 
which  judgment  was  rendered  for  the  plaintiff  and  his 
costs. 

The  exception  was  that  he  had  no  authority  to  open 
the  judgment,  or  to  grant  a  new  trial  by  referees,  or  oth- 
erwise. 
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By  the  Court.  He  had  jurisdiction  both  of  the  cause  of 
action  and  the  parties  to  it,  and  it  appears  by  the  record 
that  the  trial  afterward  by  referees  was  granted  upon 
the  application  of  the  defendant  and  with  the  consent  of 
the  plaintiff.     The  judgment  is  therefore  affirmed. 


George  Gardner  v.  James  Grubb. 

An  action  for  money  had  and  received  for  a  bet  will  not  lie  before  a  justice 
of  the  peace. 

Certiorari.  The  record  was — action  of  assumpsit  for 
money  had  and  received  for  a  bet.  Amount  demanded 
S25.  And  the  exception  was  that  it  did  not  sufficiently 
state  and  disclose  the  cause  of  action,  but  stated  as  it 
was,  it  was  not  within  the  jurisdiction  of  a  justice  of  the 
peace. 

By  the  Court.  The  record  imports  that  the  action  was 
for  the  money  won  upon  the  bet,  and  whether  against 
the  stake-holder  or  the  other  party  to  the  wager,  the  judg- 
ment must  be  reversed. 


John  T.  Stroud,  defendant  below,  appellant,  v.  Allen 
Smith,  plaintiff   below,  respondent. 

Public  offices  in  this  country  are  created  for  the  public  good,  and  not  for 
private  emolument  or  benefit,  and  no  action  at  law  will  lie  on  a  contract 
between  two  officers  in  the  mail  service  of  the  United  States,  the  consid- 
eration of  which  was  an  exchange  of  offices  between  them. 

Pronarr,  in  assumpsit  on  appeal  from  a  justice  of  the 
peace.     The  plaintiff  below,   Smith,  had  sued  the  defend- 
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ant  below,  Stroud,  for  $100  on  the  following  agreement. 
Smith  was  Mail  Agent  of  the  Post  Office  Department  on 
the  route  between  New  York  and  Washington  at  a  salary 
of  twelve  hundred  dollars  a  year,  and  Stroud  was  Night 
Clerk  in  the  Post  Office  in  Wilmington  at  a  salary  of  sev- 
en hundred  dollars  a  year.  Stroud  proposed  to  Smith 
that  they  should  exchange  positions  and  offered  to  pay  him 
two  hundred  dollars  a  year  if  he  would  do  it,  so  long  as 
they  both  should  retain  their  respective  positions  after  the 
exchange,  which  Smith  accepted,  and  the  exchange  was 
accordingly  made  between  them.  They  were  both  dis- 
charged from  the  service  in  about  seven  months  afterward 
and  the  amount  sued  for  was  demanded  under  the  agree- 
ment which  was  verbal  only. 

Bird,  for  the  defendant  below,  moved  to  enter  a  nonsuit. 
First,  because  the  agreement  was  illegal  and  void  as  con- 
trary to  public  policy.  1  H.  Black.  322.  1  Brown's  Ch. 
Ca.  125.  Coivp.  341.  3  Marsh.  433.  Ch.  on  Contr.  672,  720 
2  N.H.  517.  6iV.  H.  183.  2  Bibb  453.  Add.  on  Contr.  93, 
98.  Comst.  449.  16  How.  162.  Secondly,  it  was  not  a  con- 
tract to  be  performed  in  one  year  and  was  verbal  only.  2 
Harr.  162.  And  thirdly,  it  was  not  a  cause  of  action  with- 
in the  jurisdiction  of  a  justice  of  the  peace. 

Nields,  for  the  plaintiff  below.  If  the  agreement  and 
the  exchange  of  offices  was  made  by  the  parties  with  the 
knowledge  of  the  proper  authorities  of  the  Post  Office 
Department,  it  was  valid  and  not  void  in  contemplation  of 
law,  and  in  the  absence  of  any  proof  on  that  point,  the 
court  would  not  be  warranted  in  presuming  that  it  was 
done  without  their  knowledge.  Add.  on  Contr.  138.  It 
was  certain  that  the  exchange  of  the  offices,  at  least,  was 
made  with  their  knowledge  and  approbation,  and  being; 
satisfied  with  the  integrity,  qualifications  and  fitness  of 
each  for  the  respective  positions  to  which  they  were  ap- 
pointed on  their  resigning  the  places  before  filled  by  them, 
what   vice,  immorality,   or  impropriety    was   there  in   the 
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agreement  to  invalidate  it  on  the  ground  that  it  was 
against  pubhc  poHcy!'  It  was  not  an  agreement  within 
the  statute  of  frauds,  for  no  term  or  time  was  hmited  in  it 
and  it  terminated  in  seven  months. 

By  the  Court.  PubHc  offices  in  this  country  are  created 
solely  for  the  public  good,  and  not  for  private  emolument 
or  benefit,  and  the  tenure  of  them  can  in  no  case  be  con- 
sidered or  treated  as  the  private  property  of  the  incum- 
bent to  be  bargained  for  and  sold  as  such.  And  such  being 
the  theory  and  spirit  and  constitution  of  our  government 
such  an  agreement  as  this  is  incompatible  with  it  and 
against  public  policy,  and  as  such  no  action  at  law  can  be 
maintained  upon  it.     Let  a  nonsuit  be  entered. 


William  Baxter  v.  Philip  Plunkett. 

One  member  of  a  partnership  is  not  liable  for  money  loaned  to  another 
member  of  it,  before  the  formation  of  the  partnership  between  them, 
although  it  was  borrowed  for,  and  was  afterward  put  into  the  partner- 
ship and  he  knew  the  facts. 

Assumpsit  on  three  promissory  notes  made  on  the  6th 
of  May,  1869,  by  the  firm  of  McDevitt  &  Co.  to  the  order  of 
the  plaintiff,  one  at  sixty  days,  another  at  four,  and  the 
other  at  six  months  for  $75.83,  each.  The  action  was 
against  McDevitt  and  the  defendant  jointly  as  the  members 
of  the  late  firm  of  McDevitt  &  Co.,  but  the  writ  was 
returned  non  est  as  to  the  former  who  had  left  the  State, 
and  the  defendant  had  filed  an  affidavit  denying  the  exist- 
ence of  the  partnership  when  the  debt  was  contracted  by 
McDevitt  alone,  and  affmning  that  he  had  afterward  given 
the  notes  in  question  for  it  in  the  name  of  the  firm  without 
his  knowledge  and  consent.  It  was  proved  by  the  admis- 
sion of  the  plaintiff  that  the  m.oney  was  loaned  to  McDevitt 
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individually  before  the  partnership  between  him  and  the 
defendant  was  formed,  but  that  he,  the  plaintiff,  knew 
that  it  went  into  the  partnership,  and  he,  therefore,  consid- 
ered the  defendant  liable  for  it,  for  he  also  knew  that  it 
was  put  into  the  partnership. 

Gordon,  for  the  plaintiff.  Upon  the  evidence  the  plain- 
tiff was  entitled  to  recover,  for  notwithstanding  the  money 
was  loaned  by  him  to  McDevitt  alone  before  the  formation 
of  the  partnership  between  him  and  the  defendant,  if  it 
was  afterward  put  into  the  business  of  the  partnership  and 
became  a  part  of  the  capital  to  start  it,  and  the  defendant 
was  aware  of  that  fact,  he  by  implication  assented  to 
such  use  of  it  and  enjoying  the  joint  use  and  benefit  of  it 
as  a  member  of  the  firm,  he  was  liable  as  such,  to  the 
plaintiff  on  the  notes  which  were  afterward  given  by  a 
member  of  the  firm  and  in  the  name  of  the  finn.  while  he 
was  member  of  it,  for  the  payment  of  them. 

Patterson,  for  the  defendant.  One  partner  cannot  bind 
the  partnership  by  its  promissory  note  for  his  individual 
debt  without  the  consent,  either  express  or  implied,  of 
the  other  member  of  it;  and  money  loaned  to  an  individ- 
ual before  the  formation  of  a  partnership  of  which  he  after- 
ward becomes  a  member,  although  loaned  to  him  for  the 
]3urpose  of  being  put  into  it,  could  not  be  recovered  from 
the  partnership,  or  any  other  member  of  it,  unless  they 
have  afterward  ratified  and  adopted  it  as  a  firm,  as  a  debt 
for  which  they  were  originally  liable,  or  for  which  they 
now  elect  to  give  their  joint  security.  Sto.  on  Partn.  sees. 
146,  148.  Col.  on  Partn.  sees.  516,  519.  15  East  13.  22 
E.  C.  L.  i?.  81.  7  Wend.  328.  5  Wend.  412.  16  Johns.  40. 
2  £5^.  731.     A  Johns.  266. 

Gordon,  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  The  action 
purported  to  be  between  the  original  parties  to  the  notes, 
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or  the  plaintiff  as  the  payee,  sues  the  defendant  as  a  maker 
of  them.  As  a  general  rule,  the  presumption  of  law  was 
that  a  promissory  note  made  in  the  name  of  a  partnership, 
is  for  a  debt  of  the  partnership,  and  is  binding  upon  it  as 
such.  But  that  presumption  may  be  rebutted  in  any  case 
by  proof  that  the  party  taking  or  holding  the  note  in  fact 
knew  when  he  took  it  or  received  it  that  it  was  not  for  a 
debt  of  the  partnership,  but  was  for  the  individual  debt  of 
one  of  the  members  of  it;  and  under  the  evidence  in  the 
case,  about  which  there  was  no  dispute,  the  action  could 
not  be  sustained,  even,  if  the  jury  should  be  satisfied  that 
the  money  loaned  by  the  plaintiff  to  McDevitt  was  after- 
ward put  into  the  business  of  the  partnership  on  its  form- 
ation between  him  and  the  defendant,  and  that  the  defend- 
ant knew  that  fact. 


Samuel  Roger,  assignee  of  James  M.  Ocheltree,  v. 
Robert  L.  Ocheltree  and  John  McMullen. 

Mere  inadequacy  of  price,  unless  it  is  so  gross  as  to  shock  the  sense  of  the 
court,  is  not  sufficient  to  set  aside  a  sale  of  land  by  the  sheriff;  but 
whenever  objection  is  made  in  due  form  to  the  confirmation  of  it  on  the 
alleged  ground  that  proper  notice  of  it  had  not  been  given  or  posted,  or 
published  by  him,  he  will  be  required  to  prove  that  it  had  been  duly 
given  in  such  manner  by  him. 

Rule  to  show  cause  wherefore  a  sale  of  land  on  a  writ 
of  levari  facias  by  the  sheriff  of  New  Castle  county  and 
returned  to  this  term  of  the  court  in  the  case  above  stated, 
should  not  be  set  aside  on  the  grounds  of  the  gross  inade- 
quacy of  the  price  for  which  it  sold,  that  due  and  proper 
notices  of  it  were  not  posted  in  the  several  hundreds  of 
the  county  as  required  by  law,  and  that  he  did  not  give 
the  defendant  in  the  writ  notice  of  it  in  time  to  afford  him 
a  sufficient  opportunity  to  select  and  indicate  the  two 
newspapers  in  which  it  should  be  jniblished. 
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The  evidence  was  that  the  land  sold  for  only  fifty-three 
dollars  per  acre,  whilst  it  was  assessed  in  the  public  rates 
for  taxation  at  seventy-five  dollars  per  acre,  and  was  rea- 
sonably worth  one  hundred  dollars  per  acre,  and  was  one 
of  the  best  farms  in  the  county. 

By  the  Court.  We  are  satisfied  that  the  sale  of  the 
farm  was  far  below  its  value,  but  the  mere  inadequacy  of 
the  price  for  which  it  sold,  unless  it  was  so  gross  as  to 
shock  the  sense  of  the  court,  is  not  a  sufficient  ground  for 
setting  aside  the  sale.  There  is  no  evidence,  however,  in 
the  case  that  the  sheriff  gave,  as  he  should  have  done 
under  the  statute  now  in  force  on  the  subject  at  least  two 
weeks,  or  fourteen  days'  notice  before  the  day  of  sale,  of 
his  duty  and  intention  to  sell  it,  to  the  defendant  in  the 
writ,  so  as  to  afTord  him  the  opportunity  designed  by  the 
statute,  of  selecting  and  designating  to  him  the  two  news- 
papers in  which  the  sale  should  be  published;  and  the 
sale  on  that  ground  must  be  set  aside.  As  to  the  other 
ground  of  objection,  we  think  proper  now  to  announce 
that  whenever  the  confirmation  of  a  sale  of  land  by  a 
sheriff  is  in  due  form  objected  to  on  the  alleged  ground 
that  proper  notice  of  it  has  not  been  given,  or  posted,  or 
published  by  him,  he  will  be  required  to  prove  that  it  has 
been  duly  given  in  such  manner  by  him. 

G.  B.  Rodney,  for  the  plaintiff. 

Gray  and  Harrington,  for  the  defendant. 


William  S.  Williams  v.  George  G.  Cleaver. 

Any  contract,  or  consent  pursuant  to  which  a  tenant  enters  into,  or  con- 
tinues in  possession  of  lands,  tenements,  or  hereditaments  under  an 
agreement  to  pay  rent,  is  a  demise.  But  when  he  enters  into  the  pos- 
session of  a  farm  under  an  agreement  merely  to  till  it  on  shares,  and  not 
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under  an  agreement  to  pay  rent  for  it,  it  will  not  be  a  demise,  and  he 
will  be  but  a  cropper  on  shares.  And  when  the  agreement  is  not  in 
writing,  it  will  be  a  question  of  fact  for  the  jury  to  decided  from  the  evi- 
dence whether  it  was  to  pay  rent,  or  otherwise.  If,  however,  after  en- 
tering into  possession  under  an  agreement  to  pay  rent,  notwithstanding 
the  landlord  retains  the  possession  of  the  mansion,  or  any  other  part  of 
the  fanji  for  his  own  use  and  occupation,  he  is  expelled  or  prohibited  by 
the  act  of  the  landlord  from  tilling  and  carrjdng  it  on  pursuant  to  the 
agreement,  against  his  will  and  without  his  consent,  it  will  amount  to 
an  eviction  for  which  an  action  of  trespass  quare  clausum  fregit  will  lie, 
and  in  which  exemplary  damages  may  be  recovered,  if  the  circumstan- 
ces attending  it  are  suflficiently  aggravated  in  their  character  to  warrant 
or  require  it. 

Trespass  quare  clausum  fregit.  The  defendant  had  rented 
his  home  farm,  retaining  the  mansion  house  upon  it  for 
the  residence  of  his  family,  to  the  plaintiff  for  the  year  com- 
mencing the  25th  of  March  1870,  and  \vas  to  furnish  every 
thing  necessary  to  carry  it  on,  the  plaintiff  to  hire, 
board  and  pay  all  the  hands,  and  to  have  one-third  of  all 
the  produce,  the  other  two-thirds  to  be  the  defendant's.  The 
plaintifiE  moved  into  another  house  on  the  farm  before 
the  close  of  the  month,  and  proceeded  to  prepare  the 
ground  for  cultivation,  and  had  planted  fifteen  to  twenty 
bushels  of  potatoes,  and  ploughed  from  forty  to  fifty  acres 
for  com,  and  had  it  in  condition  and  ready  for  planting 
by  the  5th  of  May  following,  when  the  defendant  took  of- 
fence at  a  rude  remark  made  by  him,  and  instantly  order- 
ed him  to  leave  the  farm,  and  told  him  he  could  do  no 
more  work  on  it,  and  that  he  should  not  have  another 
horse  or  anything  else  to  till  it  with.  The  plaintiff  then 
inquired  of  him,  if  he  meant  what  he  said;  to  which  he 
replied  that  he  did,  and  he  wanted  him  to  come  up  and 
settle,  and  that  he  should  settle,  to  which  the  plaintiff" 
rejoined  that  if  he  had  to  settle,  he  would  go  over  to  his 
house,  and  do  so.  They  then  proceeded  together  to  the 
mansion,  where  the  defendant  sat  down  and  drew  a  due  bill 
from  the  plaintiff  to  himself  for  seventy  dollars,  for  pro- 
visions furnished  and  money  advanced  to  him  to  pay  hands 
since  he  had  come  on  the  farm,  which  ihe  plaintiff  at 
once    refused    to    sign.      He    then    dr•:■\^■    a    rccci])t    in    full 
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and  tendering  it  to  the  plaintiff,  said  if  he  would  si<^n 
that,  he  would  owe  him  nothing,  which  the  latter  also  re- 
fused to  sign,  and  they  then  agreed  to  refer  the  matter  to 
arbitrators  named  and  appointed,  but  one  of  them  declin- 
ed to  serve,  and  it  was  never  adjusted  or  settled  between 
them.  The  plaintiff  did  no  more  work  on  the  farm  after 
that  time,  although  he  continued  to  hold  the  house  occu- 
pied by  him  on  the  premises  until  the  close  of  the  rental 
year,  working  elsewhere  by  the  day  in  the  mean  while. 
In  a  few  days  after  the  occurrence  just  stated,  the  defendant 
employed  and  proceeded  with  a  force  of  nine  men  and 
boys  to  plant  the  corn  in  the  ground  prepared  for  it,  when 
they  were  met  and  forewarned  by  the  plaintiff  against 
going  on  any  property  he  had  rented,  but  the  defendant 
told  them  to  go  on  and  pay  no  attention  to  him,  or  to  any 
thing  he  said,  which  they  did,  and  planted  the  crop  with- 
out any  further  remonstrance  or  objection  from  him;  and 
the  defendant  from  that  time  proceeded  to  till  and  manage 
the  farai  the  residue  of  the  year  himself. 

Harrington,  for  the  plaintiff.  The  question  would  prob- 
ably be  raised  on  the  other  side,  whether  the  facts  proved 
constituted  either  a  demise,  or  an  eviction,  or  a  trespass 
quare  clausum  /regit  in  law,  as  both  the  terms  of  the  letting 
and  the  possession  of  the  premises  by  the  plaintiff  were 
unusual  and  peculiar.  But  it  would  be  remcmVjcred 
according  to  the  evidence,  that  the  defendant  himself  had 
more  than  once  or  twice  even,  denominated  it  a  renting 
of  the  farm  to  the  plaintiff,  both  before  and  after  he  had 
entered  into  the  possession  of  it  and  commenced  -work 
upon  it  as  a  tenant  under  the  terms  stipulated;  and  it  had 
been  recognized  and  decided  in  this  court  that  any  agree- 
ment or  consent,  by  virtue  of  which  one  person  enters 
into  the  possession  of  the  lands  and  tenements  of  another 
under  a  contract  to  pay  rent  for  the  same,  was  a  demise, 
and  would  establish  the  relation  of  landlord  and  tenant 
between  them,  and  such  was  also  the  plain  language  of 
the  statute  on  the  subject.     Bonsall  vs.  McKay,   1   Hoiist. 
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520.  The  facts  proved,  also  established  an  eviction  in 
contemplation  of  law;  for  the  plaintiff  did  not  willingly 
abandon  the  renting,  or  renounce  his  rights  as  the  tenant 
of  its  fields,  but  was  constrained  by  superior  force  to  relin- 
quish the  cultivation  of  them,  and  to  submit  to  the  arbi- 
trary Will  of  the  defendant  in  the  matter;  and  that  would 
also  constitute  a  trespass  quare  clausum  f regit  on  the  authority 
of  the  case  just  cited,  and  on  the  authority  of  a  still  later 
case  decided  at  the  last  term  of  this  court.  Morrison  vs. 
Mitchell,  ante  p.  324.  On  the  authority  of  that  case,  his 
possession  was  sufficient  to  sustain  the  action.  The  cir- 
cumstances attending  it  by  which  the  plaintiff  was  thrown 
entirely  out  of  a  farm  for  nearly  a  year,  were  certainly  of 
an  aggravated  character,  and  the  trespass  gross,  so  much 
so,  as  clearly  to  entitle  him  to  exemplary  damages.  Bon- 
sall  vs.  McKay,  1  Houst.  520. 

Gray,  for  the  defendant.  According  to  the  evidence, 
this  was  a  case  of  such  a  joint  or  mixed  possession  of  the 
farm,  or  locus  in  quo  by  the  parties  to  the  suit,  as  would  and 
should  defeat  the  action,  for  no  principle  of  law  is  better 
settled  than  that  the  plaintiff  must  have  at  the  time  of  the 
wrong  and  injury  complained  of,  not  only  an  actual,  but 
an  exclusive  possession  of  the  locus  or  place  in  which  it 
was  committed,  to  maintain  the  action  of  trespass  quare 
clausum  (regit  for  it.  But  was  the  plaintiff  in  this  case  a 
tenant,  or  renter  of  any  portion  of  the  farm,  (unless  per- 
haps, it  might  be  of  the  house  merely  which  he  occupied 
till  the  close  of  the  year)  in  the  true  and  proper  sense  of 
that  term?  Or  was  he  not  rather  under  the  terms  of  the 
agreement  as  proved,  to  be  regarded  as  a  cropper  for  the 
season,  and  not  as  a  tenant  in  the  legal  sense  of  that  term? 
In  the  case  of  Currey  vs.  Davis,  1  Houst.  598,  in  which  the 
terms  of  agreement  were  almost  identically  the  same  as  in 
this  case,  the  court  held  that  it  did  not  constitute  a  demise 
or  renting  in  the  legal  sense  of  that  term,  but  that  the 
plaintiif  was  only  what  was  termed  a  cropper  on  shares. 
This,  as  well  as  that  case,  was  also  clearly  distinguishable 
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from  the  case  of  Bonsall  vs.  McKay,  1  Houst.  520;  for  that 
was  a  case  of  renting  beyond  all  question  of  a  dwelling 
house  simply,  of  which  the  plaintiff  was  tenant  and  in  the 
lawful  and  exclusive  possession  of  it,  when  he  was  wrong- 
fully and  forcibly  evicted  from  it  by  the  defendant,  his  land- 
lord; and  consequently,,  if  the  plaintiff  in  this  case  could 
even  be  entitled  to  maintain  the  action,  there  was  no  ground 
whatever  for  the  recovery  of  punitive  or  exemplary  dam- 
ages in  it.  But  even,  admitting  the  plaintiff  was  the 
tenant  of  the  farm,  and  the  agreement  constituted  a  demise 
of  it  to  him  under  the  statute,  the  facts  proved  did  not 
amount  to,  or  establish  in  contemplation  of  law  an  evic- 
tion of  the  tenant  from  the  demised  premises  by  the  land- 
lord in  the  case.  To  constitute  an  eviction  there  must  be 
an  actual  entry  by  the  landlord  on  the  demised  premises 
and  an  expulsion  of  the  tenant  from  them  against  his  will 
and  without  this  consent.  In  this  case,  however,  it  clearly 
appeared  from  the  evidence  that  before  any  entry  was 
made  by  the  defendant,  which  was  to  plant  the  crop  of 
com,  the  plaintiff,  had  actually  assented  to  and  voluntarily 
complied  with  the  order  merely  of  the  defendant,  to  give 
up  the  possession  and  the  tilling  of  the  farm  under  the 
agreement. 

Harrington.  On  the  point  of  eviction  the  counsel  on 
the  other  side  had  overlooked  the  further  and  very  materi- 
al fact  proved,  that  after  the  parties  had  met  on  the  day 
the  defendant  gave  the  plaintiff  orders  to  leave  the  farm, 
to  settle  their  mutual  accounts,  but  without  accomplishing 
that  purpose,  the  plaintiff  positively  forewarned  him  and 
the  men  employed  by  him  as  they  were  entering  on  the 
premises  to  plant  the  com,  against  entering  on  any  land 
rented  by  him,  and  that  the  defendant  then  bade  them  go 
on,  and  to  pay  no  attention  to  the  plaintiff,  or  to  any  thing 
he  had  said,  which  they  accordingly  did,  and  planted  the 
crop  against  his  express  objection,  and,  of  course,  without 
his  consent;  and  that  was  the  first  unlawful  entry  which 
the  defendant  had  made  upon  the  plaintiff's  possession  of 
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the  premises  up  to  that  time.  He  had  also  overlooked 
the  importance  of  the  fact  proved,  that  the  defendant  was 
to  furnish  all  the  horses,  as  well  as  all  the  other  stock  and 
implements  for  carrying  on  the  farm  by  the  terms  of  the 
agreement,  and  when  he  told  him,  as  he  did,  on  the  occa- 
sion of  their  disagreement,  that  he  could  not  have  another 
horse  to  carry  it  on  with,  it  was  putting  it  out  of  his  power 
to  perform  the  agreement,  and  he  accordingly  had  no  al- 
ternative but  to  submit  to  his  behest.  In  regard  to  the 
case  of  Currey  vs.  Davis,  1  Houst.  598,  he  would  remark 
that  it  did  not  appear  from  the  report  and  the  facts  sub- 
mitted in  the  case,  that  it  was  ever  called  or  considered  by 
the  parties  to  the  agreement,  or  either  of  them,  a  renting 
of  the  premises  by  the  one  to  the  other,  or  that  the  crop- 
per resided  on  the  land,  or  had  the  tenancy  or  possession 
of  it,  or  ever  entered  upon  it,  except  for  the  sim^ple  pur- 
pose of  attending  to  the  crops  he  had  agreed  to  raise  on  it. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury.  Our  statute 
provides  that  any  contract,  or  consent  pursuant  to  which 
a  tenant  shall  enter  into,  or  continue  in  possession  of  lands, 
tenements,  or  hereditaments,  vmder  an  agreement  to  pay 
rent  shall  be  a  demise.  Where  no  term  is  expressly  lim- 
ited, a  demise  shall  be  construed  to  be  for  a  year,  except 
of  houses  and  lots  usually  let  for  a  less  time.  And  no 
demise,  except  it  be  by  deed,  shall  be  effectual  for  a  longer 
term  than  one  year.  Rev.  Code  421.  There  were  other 
provisions,  but  which  it  was  unnecessary  to  refer  to  on 
this  occasion'.  If  the  plaintiff  entered  into  possession  of 
the  farm,  or  such  portion  of  it  as  was  to  be  tilled  and 
cropped  that  year  for  that  purpose,  under  an  agreement 
with  the  defendant  to  pay  him  rent  for.  it,  then  it  was  a 
demise  and  the  legal  relation  of  landlord  and  tenant  existed 
between  the  parties  from  the  time  he  so  entered  into  the 
possession  of  it.  But  if  there  was  no  agreement  between 
them  than  that  he  was  to  pay  rent  to  the  defendant  for  the 
use  and  occupation,  and  the  right  of  tilling  and  cropping 
such  portion  of  it  as  he  was  in  possession  of  for  their  mutual 
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benefit,  then,  although  in  possession  for  that  purpose 
merely,  it  would  not  be  a  demise,  or  a  renting  of  it  by  him 
within  the  meaning  and  definition  of  the  statute.  Either 
the  former,  or  the  latter  relation,  that  is  to  say,  of  a  crop- 
per merely,  must  have  existed  according  to  the  evidence 
in  the  case,  between  the  parties  from  the  time  he  entered 
into  the  possession  of  the  prerriises  under  the  agreement, 
but  as  that  was  entirely  verbal,  and  not  in  writing,  it 
would  be  for  the  jury,  and  not  for  the  court,  to  determine 
from  the  evidence  before  them,  which  of  the  two  relations 
in  point  of  fact  at  the  time  existed  between  them.  What 
the  agreement  between  them  in  respect  to  that  question 
was,  therefore,  a  question  of  fact  to  be  decided  by  the  jury 
upon  all  the  proof  before  them  in  regard  to  the  matter. 
Was  the  agreement  between  them  that  the  plaintiff  was  to 
pay  as  rent  for  the  premises  to  the  defendant  two-thirds  of 
all  the  produce  raised  that  season  upon  the  premises  in 
question?  Or  was  the  agreement  that  the  defendant  was 
to  hire  the  plaintiff  upon  the  terms  stipulated,  to  till  and 
raise  and  harx^est  the  crops  that  season  upon  them,  and 
pay  him  one-third  of  the  produce  in  consideration  of  his 
work  and  labor  and  expenses  in  doing  it? 

If  the  plaintiff  went  into  possession  of  the  premises,  or 
the  portions  of  the  farm  he  was  to  cultivate  and  crop  that 
year,  notwithstanding  the  defendant  retained  the  possession 
of  the  mansion  or  any  other  part  of  the  farm  for  his  own 
use  and  occupation,  under  an  agreement  to  pay  to  the 
defendant  rent  for  the  year  to  the  amount  of  two-thirds  of 
the  produce,  and  to  carry  on  the  farm  and  hire,  board  and 
pay  all  the  hands,  in  consideration  that  the  defendant 
would  furnish  every  thing  else  required  for  the  purpose, 
then  it  was  a  demise  and  a  renting  of  so  much  of  the  farm 
to  the  plaintiff  by  the  defendant,  and  he  had  in  contem- 
plation of  law  under  and  by  virtue  of  that  agreement,  such 
an  exclusive  possession  of  the  locus  in  quo  as  would  enable 
him  to  maintain  the  present  action  against  the  defendant, 
if  he  was  wrongfully  deprived  of  the  possession  of  them, 
or  prevented  from  performing  the  agreement  on  his  part, 
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by  the  defendant  against  his  will  and  without  his  consent; 
and  he  would  be  entitled  to  recover  damages  to  the  full 
amount  of  the  loss  and  injury  which  he  had  sustained  by 
it.  But  if  he  was  not  in  possession  as  before  stated,  under 
an  agreement  to  pay  rent  to  the  defendant,  but  only  as  a 
cropper  to  be  paid  for  his  services  as  such,  in  one-third  of 
the  produce,  he  would  riot  be  entitled  to  maintain  the 
action,  and  the  verdict  of  the  jury  in  that  case  should  be  in 
favor  of  the  defendant.  If,  however,  the  jury  should  be  of 
opinion  upon  the  evidence,  that  the  plaintiff  was  in  pos- 
session as  before  m.entioned,  under  an  agreement  to  pay 
rent  to  the  defendant,  and  so  continued  in  possession  from 
the  last  of  March  until  about  the  fifth  day  of  May  1870, 
and  was  then  expelled  or  prohibited  by  the  act  of  the 
defendant  from  proceeding  any  further  to  carry  on  the 
farm  pursuant  to  the  agreement  against  his  will  and  with- 
out his  consent,  it  would  amount  in  law  to  an  eviction  of  the 
plaintiff  by  the  defendant  from  the  premises  in  question, 
and  in  that  case  he  would  not  only  be  entitled  to  recover 
compensation  in  damages  to  the  full  amount  of  the  injury 
thereby  done  him,  but  the  jury  might  go  further  and  allow 
him  exemplary  damages,  if  in  their  judgment  the  circtim- 
stances  which  characterized  the  conduct  of  the  defendant 
on  the  occasion  were  sufficiently  aggravated  to  warrant  and 
require  it. 

The  plaintiff  had  a  verdict  for  $275. 
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Ignatius  T.  Cooper  v.  Daniel  L.  McBride. 

When  the  only  plea  in  an  action  of  trespass  quare  clausum  f regit  is  justifi- 
cation and  a  right  of  way  through  the  locus  in  quo,  the  burthen  of  estab- 
lishing it  is  on  the  defendant,  and  gives  him  the  opening  and  conclusion. 

A  continued  and  uninterrupted  adverse  use  of  a  private  way  over  anoth- 
er's land  for  twenty  years  establishes  a  legal  right  to  use  and  enjoy  it. 

But  such  use  of  it  must  be  under  a  claim  of  right,  and  not  by  the  consent, 
license,  or  indulgence  merely  of  the  owner  of  the  land,  for  this  is  the 
meaning  of  the  term  adverse  when  it  is  thus  employed  in  its  legal 
sense.  If  the  use  of  it,  however,  commenced  with  the  consent  or  per- 
mission of  the  owner  of  the  land,  or  those  through  whom  he  claims,  it 
cannot  grow  or  ripen  into  a  right  so  long  as  the  consent  or  permission 
is  presumed  to  continue,  and  which  will  be  presumed  to  continue  until 
it  is  satisfactorily  shown  to  have  been  afterward  continuously  used  and 
enjoyed  for  twenty  years  as  a  right. 

Trespass  quare  clausum  fregit.  The  locus  in  quo  was  a 
private  lane  and  way  between  the  premises  of  the  parties 
on  which  they  respectively  resided  in  Camden,  and  extend- 
ing from  the  main  street  of  the  town  back  to  the  rear  of 
both  of  their  lots,  where  each  had  a  stable  and  pound  open- 
ing into  it,  and  which  had  the  appearance  of  being  old 
buildings  as  early  as  the  year  1814.  According  to  the  evi- 
dence, the  lane  had  always  been  without  any  gate,  or  bars 
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an  Main  street,  until  the  plaintiff  proceeded  to  erect  a  gate 
across  it  and  fastened  it  with  a  lock  and  chain.  Previous 
to  that  time  the  lane  had  always  been  used  in  common  by 
the  parties  to  the  action  and  by  all  who  had  owned  or 
occupied' their  respective  premises  before  them;  and  there 
was.no  other  way  in  which  the  defendant  or  those  who  had 
owned  or  occupied  the  premises  now  owned  by  him,  could 
have  got  to  or  from  the  stable  on  them  with  horses  or  cat- 
tle. In  the  spring  of  1871  the  defendant  removed  the  gate 
by  breaking  the  lock  and  chain  and  cutting  it  down,  and 
for  it  this  action  was  brought  by  the  plaintiff,  who  proved 
by  one  witness  that  in  the  year  1822  the  property  of  the 
defendant  was  owned  by  one  Vincent  Offley,  and  that  of 
the  plaintiff  by  Doctor  James  Fisher,  both  since  deceased, 
and  that  the  former  told  him  in  that  year,  that  the  latter 
had  been  so  kind  as  to  give  him  permission  to  use  the  lane 
for  hauling  hay  to  his  stable,  provided  he  would  remove 
and  set  in  the  fence  on  his  side  of  it,  so  as  to  give  it  suffi- 
cient width  for  that  purpose,  and  that  he  did  soon  afterward 
take  up  his  pales  and  reset  his  fence  further  in  upon  his 
premises,  which  made  it  about  three  feet  wider  than  it  was 
before  that  time.  The  only  plea  was  justification  and 
right  of  way  in  the  lane. 

Smithers,  for  the  defendant.  As  it  was  the  only  plea,  the 
burthen  of  maintaining  the  affirmative  of  the  issue  joined 
was  on  the  defendant,  and  that  would  entitle  him  to  the 
opening  and  conclusion  in  the  trial  of  the  case. 

Comegys,  for  the  plaintiff.  The  onus  of  proving  the 
damages  alleged  in  the  declaration  rested  on  the  plaintiff, 
and  that  would  and  should  entitle  him  to  the  opening  and 
conclusion. 

The  Court.  But  as  the  alleged  act  of  trespass  is  admit- 
ted and  justified  by  the  only  plea  entered  in  the  case,  the 
burthen  of  establishing  the  justification  of  it  is  on  the  de- 
fendant and  gives  him  the  right  to  open  and  conclude. 
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Smithers,  {Ridgely  with  him)  for  the  defendant.  The  de- 
fendant had  a  right  to  abate  the  obstruction.  Woolw.  on 
Ways,  251 .  4  Law  Lihr.  205.  Com.  on  Landl.  &  Ten.  247. 
6  Law  Libr.  138.  Proud  vs.  Holies,  8  E.  C.  L.  Rep.  7. 
The  doctrine  of  acquiring  a  right  to  an  easement  by  user 
is  in  analogy  to  the  statute  of  Hmitations.  2  Greenl.  Ev. 
sees.  539,  543.  3  Kent's  Com.  567.  2  Washh.  on  Real 
Prop.  48.  Miller  vs.  Garlock,  8  Barb.  155.  And  twenty 
years  of  continuous,  uninterrupted  and  adverse  enjoy- 
ment cf  an  easement,  or  of  a  way  over  another's  land, 
gives  a  right  to  it,  for  a  prescriptive  right  of  way  will  be 
presiimed  from  such  an  adverse  enjoyment  of  it;  and  such 
an  enjoyment  without  proof  as  to  how  it  began,  will  be 
presumed  to  have  been  in  pursuance  of  a  grant,  and  the 
burden  of  showing  the  contrary-  will  rest  on  the  owner  of 
the  land.  Muggins  vs.  McGregor,  1  Harr.  447.  Delaney  vs. 
Boston,  2  Harr.  489.  Garrett  vs.  Jackson,  20  Penn.  335. 
Tyler  vs.  Wilkinson,  4  Mason  402.  3  Kent's  Com.  445.  And 
it  is  no  objection  that  the  enjoyment  of  it  was  gained  by 
permission  in  the  inception  of  it,  if  it  has  been  used  as  a 
right.  It  is  true  that  the  claim  may  be  defeated  by  inter- 
ruption within  the  legal  period,  but  this  must  be  of  the 
right  to  it,  and  not  of  the  use  of  it  merely.  Such  inter- 
ruption, however,  must  not  be  tortious.  2  Greenl.  Ev. 
sec.  545.  2  Sound.  PI.  &  Ev.  925.  And  the  acquiescence 
of  the  owner  of  the  land  in  it  may  even  be  inferred  from 
circumstances.  2  Greenl.  Ev.  sees.  545,  663.  2  Sound.  PI. 
&  Ev.  924.  And  a  grant  proved  within  the  time  of  mem- 
or3\  does  not  necessarily  destroy  the  presumptive  or  pre- 
scriptive claim.  2  Saund.  PI.  &  Ev.  925.  2  Stark.  Ev.  668. 
An  actual  license  or  permission  to  use  the  lane  would  ex- 
pire with  the  life  of  the  party  to  whom  it  was  given,  and 
would  not  pass  to  a  purchaser  of  the  premises,  or  by  de- 
scent upon  his  death  to  his  heirs  at  law,  because  it  would 
be  neither  assignable  nor  inheritable,  but  would  be  partic- 
ular and  personal  and  would  have  expired  with  him.  19 
///.  565.  20  Penn.  331.  But  if  the  right  and  easement  is 
appurtenant  to  an  estate,  it  will  pass  with  it  both  by  pur- 
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chase  and  descent.  Having  shown  a  user  of  the  lane  for 
so  long  a  time  by  the  defendant  and  those  who  preceded 
him  in  the  title  and  possession  of  the  premises  owned  by 
him,  it  established  his  right  to  use  it,  unless  it  had  been 
shown  that  it  had  been  used  by  the  consent  and  permis- 
sion, directly  of  those  under  whom  the  plaintiflf  claims  to 
own  it. 

Comegys,  {E.  Saulsbury  with  him)  for  the  plaintiff.  The 
plaintiff  was  entitled  to  recover  unless  the  defendant  had 
proved  to  the  satisfaction  of  the  jury  that  he  and  those 
under  whom  he  claims  title  to  his  premises,  have  for  a 
period  of  twenty  years,  at  least,  prior  to  the  institution  of 
the  suit,  had  an  exclusive  and  uninterrupted  adverse  use 
and  enjoyment  of  the  way  in  question.  That  the  adverse 
enjoyment  of  a  way  means  that  it  is  under  a  claim  of  right 
and  title  to  it  with  the  knowledge  and  acquiescence  of  the 
owner  of  the  land,  and  that  the  burden  of  proving  this 
was  on  the  defendant;  for  if  he  leaves  it  doubtful  whether 
the  use  of  it  was  adverse  and  known  to  the  plaintiff,  and 
was  uninterrupted  for  that  period  of  time,  at  least,  the 
defence  relied  on  could  not  avail  him,  and  the  plaintiff 
would  be  entitled  to  recover.  That  if  the  jury  should 
believe  that  the  defendant's  enjoyment  of  the  way  has 
existed  by  the  consent  or  license  of  the  plaintiff  and  those 
under  whom  he  claims  to  own  the  lane,  no  presumption  of 
a  grant  of  a  right  of  way  through  it  to  the  defendant  by 
any  one,  could  be  made  or  entertained  by  them.  Or  if 
they  should  believe  that  the  enjoyment  commenced  by  per- 
mission given  to  Vincent  Ofifley,  a  former  owner  of  the 
defendant's  premises,  or  any  former  owner  of  them,  no 
lapse  of  time  could  convert  the  privilege  so  acquired  into 
a  right,  unless  it  could  be  shown  (and  the  whole  burden  of 
proving  that  was  on  the  defendant  in  this  case)  that  at 
some  period,  at  least  twenty  years  before  the  commence- 
ment of  the  action,  some  owner  of  the  property  of  the 
defendant  did  claim  to  the  knowledge  and  with  the  acqui- 
escence of  an  owner  of  the  property  of  the  plaintiff,  the 
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privilege  as  a  right.  2  Greenl.  Ev.  sec.  539.  Colvin  vs.  Bur- 
nett, 17  Wend.  568.  Sargent  vs.  Ballard,  9  Pick.  251.  4  Pick. 
227.  But  if  the  defendant  had  a  right  of  way  to  pass  over 
the  land  of  the  plaintiff,  it  did  not  justify  him  in  breaking 
open  and  cutting  down  the  gate  in  the  manner  proved,  as 
he  was  not  at  the  time  in  the  actual  possession  or  occupancy 
of  the  premises.  19  ///.  558.  And  any  subsequent  admis- 
sion or  acknowledgment  of  the  defendant  or  any  previous 
owner  of  his  property,  that  he  did  not  claim  a  right  to  use 
the  lane  against  the  will  of  the  plaintiff  or  any  preceding 
owner  of  it,  would  be  conclusive  against  his  claim  of 
right  to  so  use  it.    Sargent  vs.  Ballard,  9  Pick.  251. 

Counsel  for  the  defendant  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jxiry.  It  is  well  set- 
tled that  a  continuous,  uninterrupted  adverse  use  or  enjoy- 
ment of  a  way  over  another's  land  for  a  period  of  not  less 
than  twenty  years,  establishes  a  legal  right  to  use  and 
enjo}^  the  same.  But  the  enjoyment  of  it  must  be  contin- 
uous, uninterrupted  and  adverse,  as  of  right,  or  in  other 
words,  under  a  claim  of  right,  and  not  by  the  consent, 
license  or  indulgence  merely  of  the  owner  of  the  land,  for 
this  is  the  meaning  of  the  term  adverse  when  it  is  thus 
employed  in  its  legal  sense.  If,  then,  the  jury  should  be 
satisfied  from  the  evidence  that  the  defendant  and  those 
through  whom  he  claims,  have  enjoyed  such  an  adverse 
use  of  the  way  or  lane  in  question  for  full  twenty  years 
prior  to  the  erection  of  the  gate  across  it  by  the  plaintiff, 
your  verdict  should  be  for  the  defendant.  The  counsel 
for  the  plaintiff,  however,  whilst  conceding  that  the  defend- 
ant and  those  under  whom  he  claims  have  enjoyed  the  use 
of  it  for  more  than  twenty  years,  have  contended  that  they 
have  enjoyed  the  use  of  it  during  that  time  by  the  express 
permission  and  consent  of  the  owners  of  the  property  now 
held  by  the  plaintiff,  and  not  as  a  matter  of  right,  or 
adverse  to  their  claim  and  title  as  legal  owners  of  it.  If 
such  was  in  fact  the  case,  that  is  to  say,  if  the  use  of  it 
by  the  defendant  and  those  through  whom  he  claims,  was 
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by  the  permission,  consent,  license  or  indulgence  of  the 
plaintiff  and  those  under  whom  he  claims  to  own  the 
lane,  then  it  was  not  adverse  in  the  sense  and  mean- 
ing of-  that  term,  and  however  long  it  may  have  con- 
tinued, it  could  not  grow  or  ripen  into  a  right  to 
use  it  hostile  to  the  claim  and  title  of  the  owners  of 
the  land  over  which  the  way  is  claimed  on  behalf  of 
the  defendant,  so  long  as  such  consent  and  permission  is 
presumed  to  continue;  and  if  such  use  and  enjoyment  of 
the  way  on  their  part  was  commenced  with  the  consent  or 
permission  of  the  owner  of  the  soil  over  which  it  laid,  the 
law  will  presume  that  it  continued  by  consent  and  permis- 
sion, unless  it  had  been  shown  by  the  evidence  that  the 
defendant  and  those  under  whom  he  claims,  had  since 
been  using  it  without  interruption  for  a  period  of  twenty 
years  at  least  prior  to  the  closing  of  it  by  the  erection  of 
the  gate  across  the  lane  by  the  plaintiff,  not  by  the  permis- 
sion or  consent  merely  of  the  owners  of  it,  but  adversely 
and  as  of  right,  independent  of  their  will  and  pleasure  in 
regard  to  the  matter.  For  notwithstanding  the  use  of  it 
by  the  defendant  and  those  under  whom  he  claims,  may 
have  commenced  by  the  permission  of  the  owner  of  it,  and 
if  so,  is  presumed  to  continue  by  permission,  yet  it  might 
become  at  any  time  afterward  adverse  in  its  character  upon 
its  being  used  and  enjoyed  as  a  right  and  in  hostility  to 
the  rights  and  title  of  the  owner  of  the  soil;  and  in  case 
such  an  adverse  use  so  acquired  has  continued  uninter- 
ruptedly for  twenty  years,  it  will  have  grown  and  matured 
into  a  right  of  way  which  cannot  be  successfully  contro- 
verted or  resisted  by  the  owner  of  the  ground  over  which 
it  is  claimed.  But  the  legal  presiunption  of  the  continu- 
ance of  the  permission  in  such  a  case,  may  be  rebutted  and 
denied  by  any  evidence  suflficient  to  satisfy  the  jury  that 
after  the  permission  was  granted,  the  way  was  used  and 
enjoyed  adversely  and  under  a  claim  of  right.  The  ques- 
tion in  this  case  for  the  jury  to  decide  is  whether  the  way 
in  dispute  between  the  parties  was  used  by  permission  or 
adversely  for  a  period  of   twenty  years  as  before  stated 
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Vincent  Offley  may  have  used  the  way  by  permission,  but 
those  who  succeeded  him  in  the  ownership  and  possession 
of  the  premises  now  owned  by  the  defendant  may 
have  used  it  under  a  claim  of  right.  And  if  it  was  so  used 
by  them  afterward  adversely  and  uninterruptedly  for  a 
period  of  twenty  years  as  before  mentioned,  their  verdict 
should  be  in  favor  of  the  defendant;  but  if  it  was  not, 
then  their  verdict  should  be  in  favor  of  the  plaintiff,  and 
for  the  amount  of  damages  which  he  had  sustained  by  rea- 
son of  the  destruction  of  the  gate  and  the  trespass  and 
injury  complained  of  in  his  declaration.  The  burden  of 
showing  the  right  of  way  claimed  and  asserted  by  the 
defendant  in  the  lane  rests  upon  him,  and  unless  the 
jury  should  be  satisfied  that  he  had  such  an  adverse  and 
absolute  right  of  way  in  and  through  it  as  he  had  before 
stated  the  plaintiff  would  be  entitled  to  recover  in  the 
action. 

The  defendant  had  a  verdict. 


Benjamin  C.  Pearce,  Defendant  below,  Appellant,  v.  Ed- 
mund Provost,  Plaintiff  below.  Respondent. 

A  general  demurrer  to  a  plea  or  declaration  admits  the  facts  alleged  in 
it  in  that  action,  but  not  in  a  subsequent  action  between  the  same 
parties. 

An  action  for  money  had  and  received  will  lie  at  the  suit  of  a  party  to  an 
illegal  wager  against  the  stake-holder  who  has  paid  it  over  to  the  other 
party  without  his  consent,  to  recover  the  money  deposited  b}''  him  in  his 
hands  at  the  time  of  entering  into  it  without  a  previous  demand  upon 
him  for  the  amount. 

Pronarr,  in  assumpsit  on  appeal  from  a  justice  of  the 
peace  for  one  hundred  dollars  deposited  by  Provost  in  the 
hands  of  Pearce  with  the  usual  pleas,  and  also  a  special 
plea  that  the  matters  now  in  controversy  in  this  Suit,  had 
been  before  adjudged  and  finally  determined  by  the  judg- 
ment of  this  Court,  in  a  certain  cause  heretofore  depend- 
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ing  in  it,  wherein  the  same  parties  were  respectively  plain- 
tiff and  defendant,  as  by  the  record  and  proceedings  of 
this  Court  in  suit  No.  276,  of  the  November  Term  1868 
fully  appears. 

During  the  political  canvass  of  1868  in  New  Castle 
County,  Provost,  the  plaintiff  below,  entered  into  a  wager 
with  one  Archibald  Given  of  one  hundred  dollars  that 
Jacob  Richardson  who  was  then  the  candidate  of  the  dem- 
ocratic party  for  the  office  of  Sheriff  of  the  county,  had 
been  a  member  of  the  Union  League  of  Philadelphia, 
Provost  alleging  that  he  had  been,  and  Given  denying  it, 
and  each  thereupon  deposited  in  the  hands  of  Pearce  the 
sum  of  one  hundred  dollars  to  abide  the  result  of  it,  the 
same  to  be  paid  over  by  him  to  Provost  if  he  produced 
the  book  of  the  Union  League  with  the  signature  of  Rich- 
ardson as  a  member  of  it ;  which  he  claimed  that  he  after- 
ward did,  and  upon  his  refusal  to  pay  him  the  amount  of 
the  wager,  sued  him  in  this  Court  to  recover  it,  but  failed 
in  the  suit,  on  the  ground  that  no  action  would  lie  in  the 
opinion  of  the  Court  to  recover  such  a  wager.  After  the 
rendition  of  the  judgment  of  the  Court  in  that  suit,  he 
demanded  of  Pearce  the  return  of  the  one  hundred  dol- 
lars which  he  had  deposited  with  him  at  the  time  of  his 
entering  into  the  wager,  and  on  his  refusal  to  repay  him 
that  sum  the  suit  below  in  this  case  was  instituted  by  him. 

T.  F.  Bayard,  for  the  appellant,  put  in  evidence  the 
record  of  the  former  suit  in  this  Court  between  the  same 
parties,  and  contended  that  it  was  for  the  same  cause  of 
action  which  was  now  involved  in  this  suit,  inasmuch  as 
the  bill  of  particulars  filed  in  that  suit  (the  declaration  in 
it  containing  the  common  counts  in  indebitatus  assumpsit 
merely)  stated  that  the  demand  of  the  plaintiff  W3,s  for  a 
certain  sum  of  money  deposited  in  the  defendant's  hands 
under  the  following  circimistances :  On  or  about  the  30th 
of  Oct.  1868  the  plaintiff  and  one  Archibald  Given  entered 
into  a  contract  or  bet,  the  plaintiff  alleging  that  one  Jacob 
Richardson  had  theretofore  been  a  member  of  a  societ^•  or 
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organization  known  as  the  Union  League,  and  the  said 
Given  denying  the  said  proposition  and  affirming  that  he 
had  never  been  a  member  of  it,  and  thereupon  the  plain- 
tiff agreed  to  pay  him  one  hundred  dollars  if  it  was  not 
true,  and  the  said  Given  on  his  part  agreed  to  pay  the 
plaintiff  one  hundred  dollars  if  it  were  true,  and  the 
respective  sums  of  one  hundred  dollars  each  were  deposited 
in  the  hands  of  the  defendant;  the  demand,  therefore,  is  for 
two  hundred  dollars  deposited  as  aforesaid,  as  also  for  the 
one  hundred  dollars  so  deposited  as  forfeited  by  the  said 
Archibald  Given  under  his  agreement  and  won  by  the 
plaintiff;  and  that  previous  to  the  commencement  of  the 
suit  the  defendant  had  refused  to  pay  over  to  the  plaintiff 
the  said  sums  of  money  or  any  part  thereof  on  demand 
therefor  being  made. 

He  then  called  a  witness  to  prove  that  the  defendant,  as 
the  chosen  umpire  of  the  parties  to  the  wager,  had  decided 
it  in  favor  of  Given,  and  had  paid  the  amount  of  it  to  him. 

Gordon,  for  the  plaintiff.  The  evidence  proposed  was 
not  properly  admissible.  The  former  suit,  as  the  pleadings 
in  the  action  showed,  was  not  for  the  same  cause  of  action 
as  this  suit,  but  was  for  the  whole  amount  of  the  wager 
which  the  plaintiff  alleged  and  contended  that  he  had  won, 
and  that  he  was  therefore  entitled  to  recover  it  in  that  suit. 
To  that  the  defendant  demurred  generally,  and  by  so 
doing  admitted,  of  course,  that  the  fact  as  so  alleged  by 
the  plaintiff  was  true,  and  he  was  thereby  concluded  and 
estopped  from  disputing  or  denying  the  truth  of  it  in  this 
suit  which  was  between  the  same  parties  and  in  regard  to 
the  same  subject  matter  involved  in  that  action. 

Bayard.  The  admission  and  effect  of  the  demurrer  was 
conclusive,  of  course,  in  that  action,  but  it  was  not  so  in 
this  which  is  another  suit,  although  between  the  same 
parties. 

The  Court.     We  think  it  would  be  carrving  the  doctrine 
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of  estoppel  too  far  to  hold  that  the  defendant  is  concluded 
and  estopped  by  the  judgment  on  the  demurrer  in  the 
former  suit  from  contradicting  or  denying  in  this  suit, 
that  the  plaintiff  had  won  the  wager  referred  to,  or  from 
now  proving  that  the  defendant  as  the  umpire  of  the  par- 
ties to  it,  had  decided  it  against  the  plaintiff  and  paid  the 
whole  amount  of  it  over  to  the  other  party,  as  this  suit, 
although  between  the  same  parties,  is  not  in  the  opinion 
of  the  Court  for  the  same  identical  cause  of  action,  since 
that  was  for  the  whole  amount  of  the  wager  alleged  to 
have  been  won  by  the  plaintiff,  but  which  the  Court  held 
he  could  not  recover  if  it  was  so,  whilst  this  suit  which  Jias 
been  brought  since  that  decision,  is  simply  for  the  one 
hundred  dollars  staked  and  deposited  by  him  in  the  hands 
of  the  defendant  at  the  time  of  entering  into  the  wager. 

It  was  then  proved  on  behalf  of  the  defendant  that  he 
had  so  decided  the  wager  and  had  paid  the  whole  amount 
of  it  to  Given  as  the  winner  of  it,  but  it  was  also  proved  on 
the  cross  examination  of  the  witness  that  he  at  the  same 
time  had  taken  a  bond  of  indemnity  from  him  to  refund 
the  money  or  any  part  of  it,  in  case  he  should  have  to 
pay  it  to  the  plaintiff.  It  was  further  proved  that  he  had 
so  paid  it  to  Given,  after  demand  made  upon  him  by  the 
plaintiff  for  it,  and  after  the  institution  of  the  former  suit 
by  him  for  the  recovery  of  it. 

Gordon.  The  contract  of  wager  in  the  case  had  been 
formally  adjudged  by  the  court  to  be  illegal  and  void,  and 
that  no  action  would  lie  upon  that  contract  for  the  recov- 
ery of  the  amount  of  it,  even  if  the  plaintiff  had  won  it, 
but  this  suit  which  was  for  money  had  and  received  to  the 
amount  of  one  hundred  dollars  simply,  and  which  had  orig- 
inally belonged  to  the  plaintiff  and  been  staked  and  depos- 
ited by  him  in  the  hands  of  the  defendant,  as  his  half  of 
the  wager  entered  into  on  the  occasion,  was  on  another 
and  entirely  different  contract  and  cause  of  action,  the 
former  suit  being  on  an  express  and  specific  contract  for 
the  recovery  of  two  hundred  dolbrs  according  to  the  spe- 
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cial  terms  and  conditions  of  it,  and  this  being  on  an  implied 
contract  and  promise  merely  by  the  defendant  to  pay  him 
one  hundred  dollars  had  and  received  by  him  on  that 
occasion  to  and  for  the  use  of  the  plaintiff  in  contempla- 
tion of  law  under  all  the  facts  and  circumstances  proved  in 
the  case;  and  there  could  be  no  doubt  of  the  right  of  the 
plaintiff  to  recover  in  it  under  all  the  facts  proved.  Jacobs 
vs.  Walton,  1  Harr.  496.  1  Greenl.  Ev.  sees.  528,  532. 
Hadley  vs.  Green,  2  Cram  pi.  &  Jerv.  374. 

Bayard.     The  adjudication  on  the  same  cause  of  action, 
between  the  same  parties,  upon  a  matter  directly  in  issue 
in  the  suit,  was  absolutely  final  and  conclusive,  and  could 
not  be  controverted  or  called  in   question  again   in  any 
other  suit  between  them,  except  on  the  review  of  it  in  error 
or  on  appeal   from  it.      2   Harr.    128.      4  Harr.    188.      16 
Johns.  136.     2  Strange  1241.     2  Smith's  Ld.  Ca.  79C,  813. 
But  although  this  was  held  to  be  a  void  and  illegal  bet  by 
the  court,  the  plaintiff  could  not  rescind  the  contract  and 
recover  back  his  stakes  or  portion  of  the  wager  deposited 
by  him,  after  it  had  been  decided  by  the  person  selected, 
and  been  paid  over  by  him  to  the  winner,  without  notice 
previously  served  upon  him  to  that  effect.     Dewes  vs.  Mil- 
ler, 5  Harr.  347.     8  Johns.   147.     The  demand  which  had 
been  proved  was  made  upon  the  defendant  for  the  whole 
amount   of   the   wager   before   the    commencement   of   the 
other  suit,  and  would  not  suffice  for  this  suit  which  was 
for  another  and  a  different  claim,  and  which  was  not  com- 
menced until  two  years  after   the  defendant  had  decided 
the  bet  in  favor  of  the  other  part}-,   and  paid  the  whole 
amount  of  it  over  to  him.     But  the  declaration  and  bill  of 
particulars    filed    in    the    other    suit    were    for    the    whole 
amount  of  the  wager,  and  also  for  the  one  hundred  dol- 
lars, or  the  half  part  of  it  deposited  in  the  hands  of  the 
defendant  by  the  plaintiff,  while  the  demurrer  was  general 
and  to  the  whole  of  the  declaration,  as  explained  in  the 
bill  of  particulars,  to  the  latter,  as  well  as  to  the  former 
demand  alleged  in  it;  and  the  judgment   upon  it  was,    of 
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course,  against  both  of  the  causes  of  action  embraced  in 
it,  and  was,  therefore,  final  and  conclusive  against  the 
plaintiff  on  each  of  the  causes  of  action  stated  in  it. 

Gordon,  replied. 

The  Cottrt,  Gilpin,  C.  /.,  charged  the  jury,  that  if  the  for- 
mer suit  referred  to  between  the  same  parties  had  been  for 
the  same  cause  of  action  as  the  present  suit  between  them, 
the  judgment  entered  on  the  general  demurrer  in  that  suit, 
would  have  been  final  and  conclusive  against  the  plaintiff 
in  this  action,  and  he  could  not  recover  in  it.  But  the 
record  showed  that  the  other  suit  was  not  for  the  same 
cause  of  action  as  this;  while  the  only  question  presented 
for  the  consideration  of  the  court  on  the  argument  of  the 
demurrer  in  that  case  was  whether  the  plaintiff  as  the 
winner  of  the  wager,  was  entitled  to  recover  the  whole 
amount  of  it  from  the  defendant  on  the  declaration  and 
bill  of  particulars  filed  in  the  case.  For  no  qtiestion  was 
then  raised  as  to  whether  he  had  a  right  to  rescind  the 
contract  of  wager  with  the  other  party  to  it,  and  to 
recover  in  that  action  the  one  hundred  dollars  staked  by 
him  and  deposited  in  the  hands  of  the  defendant  when  the 
bet  was  made.  The  judgment  on  the  demurrer  was  for 
the  defendant,  or  in  other  words,  that  the  action  would 
not  lie  in  that  case  to  recover  the  two  hundred  dollars,  the 
amount  of  the  wager,  even  admitting  that  the  plaintiff 
had  won  it,  as  was  alleged  by  him  in  the  declaration.  This 
action,  however,  is  not  on  the  contract  of  wager  as  entered 
into  between  the  parties  to  it,  or  for  the  same  cause  of 
action,  but  is  an  action  of  indebitatus  assumpsit  for  money 
had  and  received  by  the  defendant  to  and  for  the  use  of 
the  plaintiff,  in  which  he  simply  seeks  to  recover  one  hun- 
dred dollars,  the  amount  of  the  stake  deposited  with  the 
defendant  by  him  at  the  time  the  bet  was  made,  and  as 
the  court  held  the  contract  of  wager  to  be  illegal  and  void 
and  a  nullity  in  the  other  case,  and  the  amount  of  it  was 
paid  by  the  defendant  to  Given  without  the  consent  of  the 
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plaintiff  and  contrary  to  his  wishes  at  any  time  made 
known  to  him  after  the  bet  was  made,  he  is  entitled  to 
recover  the  amount  sued  for  in  this  action. 


James  Cleaden  v.  James  Webb. 

The  maker  of  a  promissory  note  in  an  action  by  an  indorsee  against  the 
payee  and  indorser  of  it,  is  a  competent  witness  to  prove  any  fact  in 
regard  to  it,  to  which  any  other  witness  would  be  competent  to  testify, 
provided  he  is  not  shown  to  be  legally  infamous,  or  is  not  directly  inter- 
ested in  the  result  of  the  suit. 

No  special  plea  of  usury  is  necessary  in  an  action  of  assumpsit  on  a  promis- 
sory note.but  the  same  may  be  given  in  evidence  under  the  plea  of  non 
assumpsit. 

There  can  be  no  doubt  or  question  when  a  promissory  note  is  indorsed  by 
the  payee  for  the  accommodation  of  the  maker,  and  there  is  no  other 
consideration  for  it  between  them,  and  another  then  discounts  it  for  the 
maker  at  a  higher  rate  of  discount  than  six  per  cent,  upon  the  face  of  it, 
and  resorts  to  this  method  of  advancing  or  loaning  him  money  at  a  high- 
er rate  of  interest  than  six  per  cent,  per  annum  for  the  purpose  of  evad- 
ing the  statute  against  usury,  that  no  action  will  lie  at  his  suit  against 
either  the  indorser  or  the  maker,  to  recover  the  amount  of  it,  because 
such  a  contract  is  a  corrupt  and  usurious  contract  for  the  loan  of  money 
by  him  to  the  maker,  and  as  such  is  prohibited  by  the  statute. 

If  any  usurious  taint  affects  and  vitiates  an  original  promissory  note  and 
the  same  is  extended  to  and  involved  in  the  renewal  of  it  afterward,  it 
will  have  the  like  effect  upon  the  latter,  and  will  vitiate  it  also. 

This  was  an  action  of  assumpsit  on  a  promissory  note  for 
$560.33,  made  on  the  16th  of  March  1872,  by  Lewis  &  Son 
to  the  order  of  James  Webb,  and  by  him  indorsed  to  James 
Cleaden,  payable  thirty  days  after  date;  and  the  only 
defence  was  usury. 

After  proof  of  the  note  and  notice  of  protest  for  non  pay- 
ment at  maturity  upon  the  defendant  by  the  counsel  for  the 
plaintiff,  James  Lewis,  one  of  the  firm  of  Lewis  &  Son,  the 
makers  of  it,  was  called  as  a  witness  by  the  counsel  for  the 
defendant  to  prove  the  character  and  usury  of  it. 
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T.  F.  Bayard,  for  the  plaintiff,  objected  to  his  compe- 
tency as  a  witness  in  the  case.     The  note  purported  upon 
its  face  to  be  a  fair  and  legitimate  business  note,   and 
being  negotiable,  to  have  been  negotiated  as  such.    The  suit 
is  by  the  plaintiff  as  the  indorsee  of  it,  against  the  defendant 
as  the  payee  and  indorser  of  it  and  the  witness  called  is  one 
of  the  makers  of  it.     It  is  not  the  first  or  the  second  time 
the  question  involved  had  arisen  or  been  decided  in  this 
court,  but  on  grounds  somewhat  different  from  that  on  which 
he  should  now  rest  his  objection  to  the  competency  of  the 
witness  in  this  case;  and  that  is,  that  in  this  case,  as  one  of 
the  makers  of  the  note,  he  will  not  only  be  ultimately  liable 
to  the  defendant  for  whom  he  has  been  called  as  a  witness 
for  the  amount  of  the  note  in  case  the  plaintiff  recovers  in 
the  action,  but  also  for  all  the  costs  incurred  by  the  defend- 
ant in  the  suit;   and,  therefore,  he  does  not  stand  indiffer- 
ently or  equally   liable   as  between  the   parties  to  it  in 
the    result,    but    the    preponderance    of    his    interest    in 
the  event  of  it,  is  to  that  extent  in  favor  of,  and  on  the 
side   of  the   defendant.      Jones   vs.   Brook,   4    Taunt.   464. 
Hadley  vs.  Brown,  16  Johns.  69.     2  Saund.  PI.  &  Ev.  899. 
Pearce  vs.  Butler,   14  Mass.  303.     1   Greenl.  Ev.  sec.  401. 
But  independent  of  that  ground  the  witness  is  not  com- 
petent  upon   the   ground    alone,    that    he   is   one    of   the 
makers  of  the  note,  notwithstanding  it  seems  to  have  been 
otherwise  ruled  in  this  court  in  the  cases  of  Cook  vs.  Pierce, 
Sudler  vs.  Collins,  and  Townsend  vs.  France,  2  Houst.  499, 
538,    441.     And  upon   further   consideration   of  the   ques- 
tion, he  flattered  himself  that  the  court  would  now  recog- 
nize the  rule  in  regard  to  it  as  laid  down  by  Ld.  Mans- 
field in  the  case  of  Walton  vs.  Shelley,  1  T.  R.  296,  and  ap- 
proved and  adopted  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  The  Bank  of  the  United  States  vs.  Dunn, 
6  Pet.  51,  and  confirmed  by  it  in  The  Bank  of  the  Metro- 
polis vs.  Jones,  8  Pet.  12,  and  in  several  other  cases  since 
that  time,  notwithstanding  the  ruling  by  Ld.  Mansfield,  in 
the  case  of  Walton  vs.  Shelley  had  not  been  followed  by  his 
successor,  Ld.  Ken  yon  in  the  case  of  Jordaine  vs.  Lashhrooke, 
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7  T.  R.  601.  And  although  the  cases  since  ruled  in  Eng- 
land had  followed  the  latter,  it  was  because  they  had  arisen 
since  the  passage  of  the  statute  in  that  country  abolishing 
the  incompetency  and  exclusion  of  witnesses  on  the 
ground,  either  of  interest  in  the  result  of  the  suit,  or  from 
considerations  of  public  or  commercial  policy.  He  also 
cited  1  Greenl.  Ev.  sec.  385  n.  1.  Byles  on  Bills,  348. 
Churchill  vs.  Suter,  4  Mass.  156.  Thayer  vs.  Grossman,  1 
Mete.  416. 

Higgins,  for  the  defendant.    Can  the  question  of  interest 
in  such  a  case  be  any  longer  considered  an  open  question 
in  this  Court  after  the  decision  in  Cook  vs.  Pierce,  2  Houst. 
499?    But  there  had  already  been  a  release  by  the  defend- 
ant to  the  makers  of  the  note,  Lewis  &  Son,  from  any  and 
all  liability  in  law  for  the  costs  which  may  be  incurred  by 
him  in  this  or  any  other  suit  upon  the  note,  and  that  would 
dispose  of  the  first  objection  raised  to  the  admissibility  of 
the  witness,  and  of  the  necessity  of  his  saying  any  thing 
more  in  reply  to  it.     As  to  the  other  and  more    general 
ground  of  objection  taken  to  the  competency  of  the  wit- 
ness, the  current  of  authority  in  this  country,  and  in  most 
of  the  States  of  the  Union,  is  against  the  rule  as  laid  down 
by  the  great  English  Judge,  Ld.  Mansfield,  in  the  case  of 
Walton  vs.  Shelley,  whilst  in  those  which  have  still  adhered 
to  it,  they  have  only  applied  it  to  negotiable  instruments 
when   the    action    has    been    by    an    innocent   indorsee    or 
holder  of  it  for  value.     Such  has  in  particular,  been  the 
modification  and  application  of  it  in  the  States  of  Penn- 
sylvania and  Massachusetts.    But  the  decision  of  the  ques- 
tion in  the  case  of  Walton  v.  Shelley  was  afterward  expressly 
overruled  in  the  case  of  Jordaine  vs.  Lashbrooke  for  the  rea- 
sons assigned  by  Ld.  Kenyon  in  announcing  the  opinion  in 
the  latter  case,  that  such  a  witness  in  such  a  case  is  com- 
petent,   and   which   has    since   been   uniformly   recognized 
and  followed  both  in  England  and  in  the  State  of  New 
York  the  two  largest   commercial   states  or  communities 
in   which   the   common   law   prevails.      As   to    the   rulings 
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referred  to  in  the  Supreme  Court  of  the  United  States,  it 
was  a  remarkable  fact  not  to  be  overlooked  that  the  very 
first  case  decided  in  that  court  on  the  question  and  cited 
on  the  other  side,  that  of  The  Bank  of  the  United  States  vs. 
Dunn,  6  Pet.  51,  is  characterized  by  a  singular  and  striking 
mistake  in  point  of  fact,  for  in  the  opinion  delivered  in  it 
Judge  McLean  observes  and  incorrectly  says  that  the  rule 
stated  in  Walton  vs.  Shelley  is  still  the  settled  rule  of  law 
upon  the  subject  in  England  up  to  the  time  when  he  was 
thus  speaking  of  it  in  that  late  case;  whereas  we  know 
the  settled  rule  there  has  been  just  the  reverse  of  it  since 
the  decision  of  the  case  of  Jordaine  vs.  Lashbrooke,  7  T.  R. 
601,  which  was  as  early  as  the  year  1798;  and  all  the 
other  cases  in  the  Supreme  Court  of  the  United  States  had 
simply  followed  the  ruling  in  that  case  of  The  Bank  of  the 
United  States  vs.  Dunn,  because  the  question  had  been  pri- 
marily and  originally  so  ruled  in  it,  whilst  in  this  court  it 
has  been  invariably  decided  otherwise.  As  to  the  other 
States  iiot  before  specially  mentioned,  the  case  of  Freeman 
vs.  Britten,  2  Harr.  (17  Nevu  Jersey  Rep.  195)  is  a  strong  case 
and  contains  an  able  opinion  of  the  court  to  the  contrary 
of  the  ruling  contended  for  on  the  other  side.  Ringold  vs. 
Tyson,  3  Har.  &  Johns.  172,  is  also  a  strong  case  to  the 
contrary  of  it  decided  in  the  courts  of  Maryland.  Also 
Orr  vs.  Lacy,  2  Doug.  Mich.  Rep.  280.  Townsend  vs.  Bush, 
1  Conn.  260.  Pecker  vs.  Sawyer,  24  Verm.  459.  Haynes  vs. 
Dewett,  11  New  H amp.  180.  Taylor  vs.  Beck,  3  Rand.  (Virg.) 
Rep.  342.  Guy  vs.  Hill,  3  Murph.  {N.  C.)  Rep.  150.  Thayer 
vs.  Corson,  1  Mete.  422. 

Bayard.  There  is  such  a  thing  known  to  the  law  as  an 
estoppel  in  mercantile  transactions  and  the  circulation  and 
transfer  of  commercial  or  negotiable  paper,  and  the  wis- 
dom of  the  law  as  well  as  the  policy  and  commercial  pros- 
perity of  the  public,  certainly  forbids  that  any  man  should 
out  of  his  own  mouth  be  allowed  to  impeach  or  impugn 
the  validity  and  credit  of  his  own  promissory  note  after 
he  has  deliberately  subscribed  his  name  to  it,  and  seen  it 
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negotiated  and  the  money  realized  upon  it  in  the  usual 
course  of  such  dealings  and  transactions.  2  Smith's  Ld. 
Ca.  565. 

By  the  Court.  The  question  in  this  case  is  whether  the 
maker  of  a  negotiable  and  negotiated  promissory  note  is 
a  competent  witness  for  the  defendant  to  impeach  the  va- 
lidity of  it,  hi  an  action  upon  it  by  an  indorsee  against 
the  payee  and  indorser  of  it.  At  common  law,  and  be- 
fore there  had  been  decisions  in  the  courts  of  England 
upon  the  question,  he  would  have  been  a  competent  wit- 
ness in  such  a  case  for  the  defendant  and  for  the  purpose 
stated,  unless  he  had  been  shown  to  be  directly  interested 
in  the  result  of  it.  But  in  this  case  the  witness  called  has 
been  released  from  all  liability  to  the  defendant  for  any 
costs  that  may  be  incurred  by  him  in  this  suit,  and,  there- 
fore, it  is  not  necessary  to  notice  the  first  ground  of  objec- 
tion taken  to  his  competency.  In  the  case  of  Walton  vs. 
Shelley,  1  T.  R.  296,  the  principle  was  first  ruled  that  the 
indorser  of  a  promissory  note  was  not  a  competent  wit- 
ness to  prove  that  the  consideration  of  it  was  usurious,  on 
the  ground  of  public  policy,  and  because  no  one  should 
be  allowed  to  allege  his  own  turpitude  to  invalidate  such 
a  security  after  giving  it  credit  by  signing  his  own  name 
to  it  as  a  good  and  valid  note,  inasmuch  as  the  statute 
then  in  force  against  usury  made  such  a  note  absolute!)' 
void  even  in  the  hands  of  a  bona  fide  purchaser  without 
knowledge  of  the  usury,  which  to  the  apprehension  of  Ld. 
Mansfield  and  the  other  judges  sitting  in  that  case,  was  a 
consequence  and  a  consideration  of  sufficient  weight  to 
induce  them  to  decide  that  the  indorser  of  the  note  could 
not  be  admitted  to  give  testimony  to  invalidate  it  even 
upon  that  ground.  But  it  seems  this  ruling  was  not  ap- 
proved by  the  bar  or  the  bench  of  England  at  the  time  it 
was  made  or  afterward,  for  in  ten  or  twelve  years  from 
that  time,  it  was  expressly  overruled  in  the  case  of  Jor- 
daine  vs.  Lashbrooke,  7  T.  R.  601,  in  the  same  court,  under 
the  sanction  of  a  name  scarcely  less  renowned  in  the  judi- 
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cial  annals  of  the  kingdom  than  that  of  Lord  Mansfield 
himself,  Lord  Kenyon,  his  immediate  successor  then  pre- 
siding in  it.  In  that  case  the  action  was  upon  a  bill  of 
exchange  against  the  defendants  who  had  accepted  it, 
drawn  to  the  order  of  another  firm  which  had  indorsed  it 
to  the  plaintiff.  It  bore  date  at  Hamburgh,  but  was  in 
fact  drawn  in  England  without  any  stamp  upon  it,  and  the 
defence  was  that  for  that  reason  under  the  stamp  act  no 
action  could  be  maintained  upon  it,  and  that  it  was  there- 
fore illegal  and  void.  And  to  prove  that  fact  a  member 
of  the  firm  which  indorsed  it  was  called  as  a  witness  and 
was  objected  to  as  incompetent  for  that  reason,  and  the 
ruling  in  the  case  of  Walton  vs.  Shelley  was  the  authority 
chiefly  relied  upon  to  establish  his  incompetency  as  a  wit- 
ness to  invalidate  it  on  the  same  grounds  held  in  that  case; 
but  the  court  held  after  an  able  argument  of  the  question 
by  counsel,  that  he  was  a  competent  witness  to  prove  the 
fact,  and  to  invalidate  the  instrument,  notwithstanding  he 
had  indorsed  it;  and  that  ruling  has  since  been  uniformly 
followed  in  that  country.  And  the  rule  now  received  there 
is,  that  any  party  to  an  instrument,  whether  negotiable  or 
not,  is  a  competent  witness  to  prove  any  fact  in  an  action 
upon  it,  to  which  any  other  witness  would  be  competent  to 
testify,  provided  he  is  not  shown  to  be  legally  infamous,  and 
is  not  directly  interested  in  the  event  of  the  suit.  And  in 
this  vState  we  have  also  heretofore  uniformly  followed  this 
ruling  upon  the  question;  and  the  courts  in  several  of  the 
States  in  this  country  have  done  the  same.  In  others,  deci- 
sions are  to  be  found  which  go  to  the  exclusion  of  a  party 
to  an  instrument  in  every  case,  when  offered  as  a  witness 
to  defeat  it,  in  the  hands  of  a  third  person.  In  others, 
referring  the  rule  of  exclusion  to  the  grounds  of  public 
convenience  or  policy,  the  courts  have  restricted  its  appli- 
cation to  the  case  of  a  negotiable  security,  actually  nego- 
tiated and  ]3ut  in  circulation  before  its  maturity,  and  still 
in  the  hands  of  an  innocent  indorsee,  without  notice  of 
the  alleged  original  infirmity,  or  any  other  defect  in  the 
contract.     And  this  last  ruling  upon  the  question  is  the 
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limit  and  extent  to  which  the  cases  have  gone,  which  have 
been  decided  in  the  Supreme  Court  of  the  United  States, 
and  which  have  been  cited  and  referred  to  in  the  argument. 
And  in  this  latter  case  which  we  have  just  stated,  the 
weight  of  authority  in  this  country  may  be  considered  as 
against  the  admissibility  of  the  witness  to  impeach  the 
original  validity  of  the  security;  although  the  contrary 
is  still  holden  in  some  courts,  whose  decisions  in  general, 
are  received  with  the  highest  respect.  1  Greenl.  Ev.  sec. 
385  and  n.  1. 

With  such  a  contrariety  of  rulings  on  the  subject  in  the 
courts  of  this  country,  and  with  the  uniform  current  of 
decisions  in  England  since  the  case  of  Jordaine  vs.  Lashbrooke, 
we  deem  it  our  duty  to  follow  the  ruling  heretofore  made 
in  several  cases  in  this  court  upon  the  question  which  have 
been  in  accordance  with  those  in  England,  until  it  shall 
have  been  reversed  or  modified  by  a  higher  court  in  this 
State.  But  if  we  were  now  prepared  to  adopt  the  rule  on 
the  subject  which  seems  to  have  been  recognized  and  estab- 
lished in  the  Supreme  Court  of  the  United  States,  and 
which  is  now  said  to  have  the  weight  of  American  author- 
ity in  its  favor,  and  which  restricts  the  exclusion  of  such 
a  witness  to  the  case  merely  of  a  negotiable  security  actu- 
ally negotiated  and  put  into  circulation  before  its  maturity 
and  still  in  the  hands  of  an  innocent  indorsee,  without 
notice  of  the  alleged  original  infirmity,  or  any  other  defect 
in  the  contract,  how  could  it  require  us  to  reject  or  ex:clude 
the  witness  called  in  this  case,  since  the  plaintiff  has 
offered  no  evidence,  and  we  have  none  before  us  as  yet, 
that  he  is  an  innocent  indorsee,  or  bona  fide  purchaser  or 
holder  of  the  note  in  question  without  any  knowledge  or 
notice  of  the  character  of  it,  or  of  the  usury  with  which  it 
is  alleged  to  be  tainted?  It  may  be  said  in  reply  to  this 
inquiry,  and  may  also  be  admitted,  that  he  is  to  be  pre- 
sumed in  law  to  be  the  rightful  holder  of  it  for  a  valuable 
consideration,  but  at  the  same  time  it  must  be  observed 
that  if  this  ruling  is  adopted  and  applied  in  the  present 
case  the  admission  of  the  tcstimonv  of  the  witness  can- 
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not  affect  him,  or  invalidate  the  note  in  his  hands  on  the 
ground  of  the  alleged  usury  without  proof  that  he  had 
notice  of  it  when  he  received  it.  If,  however,  the  plain- 
tiff was  not  in  fact  such  an  indorsee,  or  holder  of  the  note, 
then,  if  we  understand  the  particular  rule  referred  to,  it 
would  not  in  that  case  exclude  the  testimony  of  the  wit- 
ness. But  the  question  whether  he  had  notice  of  any 
thing  in  the  making  or  negotiation  of  the  note  which 
would  constitute  it  a  usurious  contract  for  the  loan  of 
money  between  any  of  the  parties  to  it,  has  not  yet  arisen, 
or  been  presented  directly  in  the  case  for  our  decision, 
and  it  is  not  necessary  for  that  reason  now  to  decide  it. 
As  to  the  competency  of  the  witness  at  this  stage  of  the 
case,  and  in  the  aspect  in  which  it  now  stands  before  us, 
we  have  arrived  at  our  conclusion  in  accordance  with  the 
former  decisions  of  this  court,  and  the  uniform  current  of 
decisions  in  England,  with  the  solitary  exception  before 
adverted  to,  and  the  decisions  in  several  other  States  of 
the  Union,  tipon  the  broad  and  general  ground  of  objec- 
tion taken  to  his  admissibility  and  based  on  considerations 
of  public  convenience  or  public  policy;  and  we,  therefore, 
think  that  the  witness  should  be  admitted. 

The  witness  was  then  sworn  and  stated  that  the  note 
was  made  by  the  firm  of  Lewis  &  Son,  which  consisted  of 
his  father  and  himself,  to  the  order  of  James  Webb,  the 
defendant,  but  that  they  did  not  then  owe  him  any  money, 
and  although  made  payable  to  him  or  his  order,  he  had 
no  actual  interest  in  it,  but  they  had  before  drawn  similar 
notes  to  his  order  which  he  had  indorsed  to  enable  them 
to  raise  money  on  them,  and  that  he  indorsed  the  note  in 
question  and  handed  it  back  to  him,  and  he  took  it  to  the 
plaintiff  who  discounted  it  and  gave  him  the  money  for  it. 
He  was  then  asked  by  the  counsel  for  the  defendant  how 
much  money  he  obtained  from  the  plaintiff  upon  it. 

Gordon,  for  the  plaintiff,  objected  to  the  question  be- 
cause the  object  of  it  was  to  impeach  the  consideration 
and  validity  of  the  note  on  the  ground  of  usury,  under 
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the  plea  of  the  general  issue  simply,  which  was  the  only 
plea  in  the  suit,  and  without  any  special  plea  of  usury  to 
warrant  the  introduction  of  such  testimony,  which  could 
not  be  done.  1  Wheat.  Sel.  N.  P.  466.  Levy  vs.  Gadsby, 
3  Cranch  180.    Bird  vs.  Pterpoint,  1  Johns.  118,  123. 

Higgins.  Under  the  rule  of  pleading  which  existed  in 
England  prior  to  the  introduction  of  the  present  regula- 
tions on  the  subject,  and  which  has  always  been  recogniz- 
ed and  still  prevails  in  the  Courts  of  this  State,  no  special 
plea  is  necessary  in  an  action  of  assimipsit,  which  is  the 
form  of  action  in  this  case.  And  usury  may  be  given  in 
evidence  under  the  plea  of  the  general  issue  in  an  action 
of  assumpsit,  1  Ch.  PI.  417.  2  Saund.  PL  &  Ev.  895. 
Com.  on  Usury,  5  Law  Lihr.  201.     13  Pet.  80. 

Bayard.  Such  a  defence  has  always  been  specially 
pleaded,  even  in  an  action  of  assumpsit,  in  the  cases  which 
have  been  tried  in  this  Court;  and  where  either  the  action, 
or  the  defence  is  given  solely  by  a  statute,  the  general  rule 
of  law  requires  that  it  shall  be  specially  pleaded. 

By  the  Court.  Such  is  not  the  rule  when  the  statute  is 
a  general  public  statute  and  was  in  force  when  the  con- 
tract or  promise  was  made  against  the  validity  of  which 
it  is  offered  in  evidence  under  the  general  issue  in  an 
action  of  assumpsit  upon  it.  The  general  rule  of  plead- 
ing here,  and  which  formerly  existed  in  England  until 
their  new  regulations  in  actions  of  assumpsit  is,  that  any 
matter  which  shows  that  the  plaintiff  never  had  a  valid 
cause  of  action  in  the  case,  or  the  insufficiency  or  illegali- 
ty of  the  consideration  of  the  contract  at  the  time  when 
it  was  made,  as  well  as  most  matters  which  show  that  at 
the  time  of  the  commencement  of  the  suit,  the  plamtiff  had 
no  subsisting  cause  of  action  against  the  defendant,  as  pay- 
ment, accord  and  satisfaction  &c.,  may  be  given  in  evidence 
under  the  general  issue.     And  such  has  been  the  familiar 
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practice  in  our  courts.     The  objection  is  therefore  over- 
ruled. 

The  witness  then  proceeded  and  testified  that  on  the 
18th  day  of  July  1871  the  plaintiff  discounted  a  note  for 
him  drawn  by  his  firm  to  the  order  of  Samuel  Kelley  for 
$1000  at  ninety  days,  and  indorsed  by  Kelle}^  and  also  by 
the  defendant  James  Webb,  on  which  he  received  the  sum 
of  $892  from  him,  and  that  in  the  month  of  October  follow- 
ing he  met  and  borrowed  of  him  on  the  street  $500  for  one 
day  for  which  he  gave  him  a  check  for  $5,  but  neither  the 
check,  nor  the  $500  was  paid  by  him,  and  on  the  11th  of 
November  following  his  firm  gave  him  their  note  for 
$560.33,  which  was  for  the  $500  borrowed  of  him  in  the 
month  of  October  preceding  and  the  interest  charged  on 
the  note  of  July  18th  1871,  for  $1000  and  costs  of  protest, 
stamps,  &c.  The  latter  note  was  not  paid  at  maturity, 
and  twenty  days  afterward  it  was  renewed  by  two  notes 
given  by  his  firm  to  him  for  $500  each,  one  at  nine  months 
and  the  other  at  twelve  months,  and  on  the  16th  of  March 
1872.  the  note  for  the  $560.33  given  on  the  Uth  of  Novem- 
ber 1871  not  having  been  paid,  they  renewed  it  by  giving 
him  the  note  now  in  suit  and  in  question,  for  the  same 
amount;  and  which  last  note  was  given  for  the  same  pur- 
poses as  that  was,  to  secure  the  payment  of  the  $500  bor- 
rowed of  him  on  the  street  for  a  day  in  the  month  of 
October  preceding  together  with  the  $5  they  were  to  pay 
for  the  loan  of  it  for  five  days  and  the  interest  and  costs  of 
protest  and  stamps  charged  on  the  $1000  note  of  the  18th 
of  July  1871,  as  before  stated.  And  the  renewal  of  all  the 
notes,  was  transacted  between  the  plaintiff  and  them- 
selves directly. 

Bayard,  (Gordon  with  him)  for  the  plaintiff,  contended 
that  there  was  no  evidence  whatever  before  the  jury-  that 
the  note  for  $1000  first  negotiated  by  the  plaintiff  on  the 
18th  of  July  1871,  if  it  was  afterward  renewed  by  two 
notes  for  $500  each,  as  had  been  represented  by  the  wit- 
ness, had  entered  in  any  manner  into  the  composition  of 


CLEADEN   V.   WEBB.  483 

the  note  now  in  suit,  or  that  any  portion  of  it  constituted 
any  part  of  the  consideration  for  which  the  latter  was 
given;  so  as  to  render  it  usurious,  even  if  the  jury  should 
be  satisfied  upon  the  testimony  of  the  witness  that  the  for- 
mer was  tainted  with  usury.  For  although  he  had  stated 
that  the  interest  on  the  former  constituted  a  part  of  the 
consideration  of  the  latter,  blended  with  other  matters 
mentioned  by  him,  he  had  not  stated,  nor  was  he  able  to 
state,  the  amount  of  the  interest  on  the  $1000,  which  was 
included  in  the  consideration  for  which  the  note  now  in 
suit  was  given,  or  what  particular  part  of  the  considera- 
tion of  the  latter  consisted  of  interest  charged  upon  the 
former,  and  was  added  to  or  included  in  it.  But  every 
thing  he  had  to  say  on  that  particular  point  was  in  the  last 
degree  vague,  indefinite  and  unsatisfactory.  And  yet, 
unless  the  jury  were  satisfied  by  certain  and  positive  evi- 
dence that  an  excess  of  interest  amounting  to  more  than 
six  per  cent,  charged  and  exacted  in  the  first  transaction, 
entered  into  and  constituted  a  part  of  the  consideration 
for  which  the  present  note  was  given,  then  the  latter  may 
not,  and  could  not  be  usurious.  But  the  former  note  for 
$1000  was  not  paid  at  maturity,  and  twenty  days  afterward 
two  notes  for  five  hundred  dollars  each,  the  one  at  nine 
and  the  other  at  twelve  months  were  given  which  was  not 
a  renewal  of  the  former,  and  which  had  thus  passed  away 
without  being  renewed.  So,  the  same  was  the  case  as  to 
the  verbal  contract  for  the  loan  of  the  $500  on  the  street 
for  one  day,  and  which  was  not  paid  the  next  day.  That 
contract  too  had  passed  away,  and  was  not  renewed  by  the 
note  given  for  the  $560.33  in  the  month  of  November  fol- 
lowing. And  unless  they  were  renewals  in  the  strict  and 
proper  sense  and  meaning  of  those  terms  when  applied  to 
promissory  notes,  no  taint  however  usurious  affecting  or 
pervading  the  former,  could  be  communicated  or  extend- 
ed to  the  latter.  And  as  the  statute  against  usury  is  a 
penal  statute,  it  must  be  construed  strictly;  and  as  the  de- 
fence of  usury  had  been  set  up  by  the  defendant,  the  bur- 
den of  proving  it  to  the  satisfaction  of  the  jury  rested  up- 


484  SUPERIOR   COURT. 


on  him,  for  if  a  transaction  was  susceptible  of  two  con- 
structions, the  one  lawful  and  the  other  unlawful,  the  jury 
was  bound  to  give  it  the  former  construction. 

Higgins,  {Bird  with  him)  for  the  defendant.  If  the  note 
in  suit  was  made  by  Lewis  &  Son  to  the  order  of  Webb 
for  their  accommodation,  and  was  transferred  by  them  to 
Cleaden,  the  plaintiff,  for  a  simi  which  would  upon  the 
payment  of  the  note  give  him  more  than  legal  interest, 
then  the  negotiation  of  the  note  by  Lewis  &  Son  was  in 
fact  and  in  contemplation  of  law  a  contract  for  the  loan  of 
money  at  a  usurious  rate  of  interest;  and  the  true  test  in 
every  case  was,  that  if  no  party  to  the  note  prior  to  the 
holder  of  it  could  maintain  an  action  upon  it  against  the 
maker,  then  no  prior  party  ever  owned  the  note,  and  the 
holder  being  the  first  owner,  must  be  held  to  have  loaned 
the  money  to  the  maker  of  it.  And  as  accommodation 
paper  made  for  the  purpose  of  raising  money,  is  not  avail- 
able security  as  between  the  original  parties  to  it,  the  pur- 
chase of  it  amounts  to  a  loan  merely;  and  if  the  sum  paid 
for  it  gives  more  than  legal  interest  to  the  purchaser,  the 
transaction  is  usurious,  and  no  recovery  can  be  had 
against  the  parties  to  it.  2  Par.  on  Notes  &  Bills,  426,  427. 
Powell  vs.  Waters,  8  Cow.  669.  Munn  vs.  Commission  Co.,  15 
Johns.  44.  Powell  vs.  Waters,  17  Johns.  176.  Williams  vs. 
Reynolds,  10  Md.  57.  Voight  vs.  Rambo,  1  Phila.  146.  Ros- 
sange  vs.  Ross,  29  Barb.  576.  Clark  vs.  Sisson,  4  Duer  408. 
Catlin  vs.  Gunter,  1  Kern.  368.  Corcoran  vs.  Powers,  6  Ohio, 
19.  Blodgettvs.Wadhams,Hill&  Denio,65.  Clark  vs.  Loomis 
5  Duer.  468.  Williams  vs.  Storms,  2  Duer.  52.  Flemming  vs. 
Mulligan,  2  McCord,  173.  Veazie  Bank  vs.  Paulk,  40  Maine, 
109.  Bock  vs.  Lauman,  24  Penna.  435.  Dunscomb  vs.  Bunker, 
2  Met.  8.  Van  Schaack  vs.  Stafford,  12  Pick.  565.  Carlisle  vs. 
Hill,  16  A/a.  398.  Saltmarsh  vs.  Planters'  Bank,  U  Ala.  668. 
Simpson  vs.  Fullenwider,  12  Ired.  334.  Richardson  vs.  Scobe, 
10  B.  Mon.  12.  Newman  vs.  Williams,  29  Missis.  212.  Cook 
vs.  Pierce,  2  Houst.  499.  And  the  renewal  of  a  usurious 
contract  between  the  original  parties  to  it,  is  in  like  man- 
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ner  usurious.     2  Pars,   on  Notes  &  Bills,   420,   and  cases 
cited. 

The  Court,  Houston,  J.,  charged  the  jury,  that  it  had  already 
been  decided  in  this  court  in  the  case  of  Cook  vs.  Pierce, 
2  Houst.  499,  that  an  action  will  not  lie  against  the  indorser 
of  a  promissory  note  payable  to  his  order  and  made  for 
the  accommodation  of  the  maker,  by  the  holder  of  it  who 
discounted  it  with  a  knowledge  of  its  character  at  a  higher 
rate  of  discount  than  six  per  cent.,  for  it  was  in  eflEect  a 
loan  of  money  to  the  amount  advanced  upon  it  within  tlie 
meaning  of  the  statute  against  usury,  and  as  such,  it  was 
unlawful  under  that  statute,  and,  therefore,  it  could  not  be 
recovered.  And  there  can  be  no  doubt  or  question  when 
a  promissory  note  is  indorsed  by  the  payee  for  the  accom- 
modation of  the  maker,  and  there  is  no  other  considera- 
tion for  it  between  them,  and  another  then  discounts  it  for 
the  maker  at  a  higher  rate  of  discount  than  six  per  cent, 
upon  the  face  of  it,  and  resorts  to  this  method  of  advanc- 
ing or  loaning  him  money  at  a  higher  rate  of  interest  than 
six  per  cent,  per  annum,  for  the  purpose  of  evading  the 
statute  against  usury,  that  no  action  will  lie  at  his  suit 
against  either  the  indorser,  or  the  maker  of  it,  to  recover 
the  amount  of  it,  because  such  a  contract  is  a  corrupt  and 
usurious  contract  for  the  loan  of  money  b>'  him  to  the 
maker,  and  as  such  is  prohibited  by  the  statute.  And  as 
accommodation  notes  of  this  description  made  for  the  pur- 
pose of  raising  money  for  the  benefit  and  convenience  of 
the  makers  of  them,  are  without  any  value  received,  or 
actual  consideration  for  them  moving  from  the  payees  and 
indorsers  of  them,  and  inasmuch  as  for  that  reason  no 
action  would  lie  at  the  suit  of  such  payees  and  indorsers 
against  the  makers  of  them,  the  purchase  of  such  a  note 
from  the  maker  of  it  by  another  person,  notwithstanding 
it  has  been  indorsed  by  such  payee  of  it,  has  been  held  in 
law  to  amount  to  a  loan  by  the  latter  to  such  maker,  and 
if  the  sum  so  paid  for  it  gives  a  higher  premium  or  more 
than  legal  interest  to  the  purchaser  on  the  sum  so  paid  by 
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him  for  it,  the  transaction  is  usurious  and  illegal  in  its 
character,  and  no  recovery  can  be  had  against  either  the 
indorser  or  maker  of  it. 

There  was  only  one  question  of  fact  in  dispute  between 
the  counsel  and  the  parties  in  the  case,  and  that  was 
whether  it  appeared  from  the  evidence  and  the  statements 
of  the  only  witness  who  had  been  examined  in  it,  and  who 
was  one  of  the  makers  of  the  note  on  which  the  action 
was  brought,  that  any  higher  rate  of  interest,  premium  or 
discount  than  six  per  cent,  had  been  received  by  the  plain- 
tiff in  taking  from  the  makers  of  it,  Lewis  &  Son,  the  first 
note  for  $560.33  on  the  11th  of  November  1871,  or  in  tak- 
ing the  renewal  of  it  for  that  amount  on  the  16th  of  March 
1872,  which  was  now  the  note,  and  the  only  note  involved 
in  this  suit.  And,  of  course,  for  that  reason  the  inquiry 
of  the  jury  must  be  exclusively  directed  and  confined  to  it, 
in  order  to  ascertain  and  determine  whether  upon  all  the 
facts  stated  by  the  witness  in  connection  with  it,  from  the 
beginning  of  the  transactions  between  them  and  the  incep- 
tion of  the  first  note  spoken  of  by  him  for  $1000  dated  the 
18th  of  July  1871,  and  the  renewal  or  subsequent  substitu- 
tion of  the  other  two  notes  for  it  for  the  sum  of  $500  each 
at  nine  and  twelve  months  respectively,  twenty  days  after 
the  maturity  of  it,  and  also  of  the  note  now  in  suit,  in  the 
original  and  verbal  contract  for  the  loan  of  the  $500 
on  the  street  for  one  day  made  directly  between  them  and 
the  plaintiff,  and  which  according  to  the  statement  of  the 
witness,  constituted  the  main  consideration  for  which  the 
first  note  for  the  same  amount  and  renewed  by  this  note 
was  given,  there  was,  or  was  not,  included  in  the  amount 
for  which  it  was  given,  any  usurious  discount  or  interest, 
which  had  before  been  reserved  by  the  plaintiff  in  the  orig- 
inal negotiation  of  the  $1000,  or  in  the  interest  originally 
promised  him  on  the  loan  of  the  $500  on  the  street  for  one 
day,  and  which  the  witness  stated  was  the  sum  of  five  dol- 
lars ;  and  in  regard  to  both  of  which  he  had  also  stated  that 
his  firm  had  received  from  the  plaintiff  on  the  note  for  $1000 
at  the  time  it  was  discounted  by  him,  the  sum  of  only 
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and  that  the  consideration  of  the  first  note  for  $560 .  33  con- 
sisted of  the  five  hundred  dollars  borrowed  of  him  on  the 
street  for  a  day,  and  the  balance  of  it  of  interest  on  the 
$1000  note,  with  the  five  dollars  promised  to  be  paid  for  the 
loan  of  the  five  hundred  on  the  street  for  a  day,  and  the 
costs  of  protest  and  stamps  and  some  other  matters  of 
indebtedness  which  he  could  not  exactly  remember  at  this 
time. 

We  repeat  these  only  as  statements  made  by  the  wit- 
ness, but  at  the  same  time  we  must  say  to  you  that  the 
degree  of  credit  to  which  they  may  be  entitled,  the  correct- 
ness of  his  memory  and  recollection,  or  any  bias  he  may 
feel  or  partiality  he  may  entertain  in  favor  of  the  defend- 
ant in  this  case,  are  all  matters  for  your  consideration 
and  decision  exclusively  in  making  up  your  verdict  in 
it.  If,  however,  the  jury  should  be  satisfied  from  the 
evidence  that  the  plaintiff  discounted  the  note  for  $1000  of 
the  18th  of  July  1871,  for  the  makers  of  it  for  the  sum  of 
$892,  and  that  was  all  they  received  from  him  for  it,  and 
that  any  interest  thereon  charged  by  him  at  the  rate  of  six 
per  cent,  per  annum  on  one  thousand  dollars  was  included 
in,  or  constituted  any  part  of  the  consideration  for  which 
the  first  note  for  $560.33  was  given  to  him  by  them;  or  if 
the  jury  should  be  satisfied  from  the  evidence  that  Lewis 
&  Son,  or  either  of  them,  borrowed  the  sum  of  five  hun- 
dred dollars  from  the  plaintiff  for  one  day  and  promised  to 
pa}'  him  five  dollars  for  the  loan  of  it  for  that  time,  and 
that  the  five  dollars  so  promised  was  included  in,  or  con- 
stituted any  part  of  the  consideration  for  which  the  first 
note  for  the  $560.33  was  given,  then  in  either  case,  so  far 
as  those  particular  items  of  the  consideration  of  it  were 
concerned,  that  note  was  usurious  and  contrary  to  the 
statute,  inasmuch,  as  they  both  exceeded  interest  at  the 
rate  of  six  per  cent,  on  the  actual  svmis  so  advanced  and 
loaned  to  them  by  him,  and  upon  which  it  was  so  respec- 
tively reserved  and  taken  by  him.  And  if,  in  addition  to 
that,  the  jury  is  also  satisfied  from  the  evidence  that  the 
note  now  in  suit  was  but  a  renewal  of  that  note  made  on 
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the  11th  of  November  1871,  or  was  given  in  substitution 
for  it,  and  for  the  same  amount,  and  for  the  same  consid- 
eration, then  any  usury  which  affected  the  former,  would 
have  the  like  effect  upon  the  latter  and  would  vitiate  it 
also,  and  the  plaintiff  would,  therefore,  not  be  entitled  to 
recover  upon  it,  but  their  verdict  should  be  for  the  defend- 
ant. The  jury,  however,  must  be  so  satisfied  from  the  evi- 
dence, otherwise  their  verdict  should  be  for  the  plaintiff 
for  the  amount  of  the  note  with  six  per  cent .  interest  upon 
it  from  the  time  of  its  maturity. 

The  defendant  had  a  verdict. 


Elizabeth  E.  O'Daniel  v.  The  Baker's  Union  of  Wil- 
mington. 

Possession  to  be  adverse  must  be  upon  a  claim  of  right  or  title.  If  it  be 
taken  furtively  or  secretly,  it  will  not  be  adverse  in  law.  If  acquired 
openly  and  publicly  by  one  of  two  owners  of  adjoining  lands  in  erecting 
a  building  immediately  on  the  verge  of  his  above  the  surface  of  the 
ground,  but  by  digging  a  cellar  and  laying  the  foundation  and  building 
one  of  the  walls  of  it  partly  within  the  limits  and  entirely  below  the  sur- 
face of  the  adjoining  lands,  the  possession  will  be  adverse  against  such 
adjoining  owner,  and  if  Jield  uninterruptedly  under  a  claim  of  right,  it 
will  after  twenty  years  have  ripened  into  a  good  title ;  and  the  adjoin- 
ing owner  after  that  in  erecting  a  house  on  his  land  wiU  have  no  right  to 
build  his  cellar  wall  upon  the  foundation  of  it. 

If  it  be  a  party  wall  in  the  City  of  Wilmington,  although  not  originally 
erected  as  such,  the  adjoining  owner  will  have  no  right  to  build  on  the 
foundation  of  it  without  first  complying  with  the  provisions  of  the  city 
charter  on  the  subject. 

Assuming  it  to  be  a  party  wall  (the  jury  may  presume  a  wall  standing 
twenty  years  to  have  been  laid  in  due  form)  and  the  adjoining  owner  has 
complied  with  all  the  regulations  and  requirements  of  the  statute,  and 
has  thereby  acquired  a  right  to  use  such  wall  and  foundation,  it  will  not 
exempt  him  from  the  obligation  to  use  and  exercise  all  proper  care  and 
caution  to  prevent  injury  to  the  house  of  his  neighbor,  in  building  after- 
ward adjoining  them  on  his  premises. 

The  all  important  question  in  the  case  is  one  of  negligence,  or  no  negli- 
gence, which  is  to  be  considered  in  the  light  of  all  the  transactions  in  the 
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case;  and  the  necessity  for  the  exercise  of  care,  caution  and  skill  is 
enhanced  in  proportion  to  the  danger  to  the  adjoining  property  from 
the  nature  of  the  work  to  be  done.  If  reasonable  care,  caution  and  skill 
were  exercised  under  the  circumstances  and  in  accordance  with  the 
nature  and  requirements  of  the  undertaking,  the  defendant  is  not  guilty 
of  negligence,  or  liable  for  the  injury. 

The  plaintiff,  and  the  defendant  which  was  an  incor- 
porated company,  were  the  respective  owners  of  two  lots 
adjoining  each  other,  situated  on  the  south  side  of  Fourth 
between  Walnut  and  Poplar  Streets,  in  the  City  of  Wil- 
mington. A  former  owner  of  the  lot  belonging  to  the 
plaintiff  by  the  name  of  Elias  England,  had  erected  more 
than  twenty  years  prior  to  the  injury  complained  of  in 
the  suit,  a  brick  dwelling  house  immediately  on  the  divi- 
sion line  of  the  two  lots  in  question,  with  a  cellar  wall  six 
feet  in  depth  on  that  line  of  it  in  front  on  Fourth  Street, 
but  built  below  the  surface  of  the  ground  and  near  the 
bottom  of  it  with  an  irregular  bench  of  cobble  stone  slop- 
ing into  the  ground  of  the  adjoining  lot  as  much  as  eigh- 
teen inches  at  its  base,  though  not  of  uniform  thickness 
through  the  whole  length  of  it.  The  person,  however, 
who  then  owned  the  latter  lot  and  who  had  but  a  short  time 
before  the  injury  complained  of  in  the  suit,  sold  it  to  the 
defendant,  had  no  knowledge  of  that  fact  until  after  the 
sale  of  it  to  the  defendant  early  in  the  year  of  1871. 
Soon  after  the  purchase  of  it  the  defendant  through  the 
agency  and  supervision  of  a  building  committee  of  the 
company,  commenced  the  erection  of  a  large  brick  ware- 
house adjoining  the  plaintiff's  dwelling  house,  but  of  much 
greater  depth  and  height  than  her  house.  In  digging  the 
cellar  of  it,  the  excavation  was  made  with  a  descending 
slope  from  the  front  towards  the  back  part  of  the  lot,  to 
facilitate  the  carting  of  the  earth  from  it,  but  extending  in 
depth  to  the  base  or  foundatioti  of  the  plaintiff's  cellar  wall 
along  the  back  portion  of  it;  in  which  condition  it  was 
left  by  an  entire  suspension  of  the  work  upon  it  for  five 
or  six  weeks,  and  during  the  time  it  was  filled  with  water 
from  the  frequent  rains  which  fell,  and  the  earth  at  that 
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depth  along  the  base  of  the  plaintiflf's  wall  consisting  of  a 
spongy  and  springy  sand  or  loam,  which  when  wet  became 
a  kind  of  quicksand,  it  penetrated  the  wall  of  cobble 
stones  which  had  been  laid  without  mortar  and  the  earth 
beneath  them  and  flooded  her  cellar  which  had  before 
always  been  dry,  some  times  to  the  height  of  as  much  as 
three  feet.  It  was  also  proved  that  a  load  of  bricks  had  in 
the  mean  while  been  dropped  and  left  lying  across  the  gut- 
ter in  Fourth  Street  on  the  side  next  to  her  house,  by  the 
servants  of  the  defendants  which  obstructed  the  vent  of 
the  water  down  it  in  heavy  rains,  and  caused  it  to  flow 
over  the  pavement  from  the  street  into  it  at  times.  But  af- 
ter the  resimiption  of  the  work  upon  the  cellar  of  the  defend- 
ant and  the  excavation  had  been  completed  down  to  the 
level  of  the  base  of  the  plaintiff's  wall,  and  it  was  found 
to  project  with  a  slope  as  before  stated  into  the  grounds 
and  lot  of  the  defendant,  as  it  was  the  desire  and  direction 
of  the  latter  to  have  theirs  dug  at  least  eighteen  inches  deeper, 
the  increased  depth  of  it  was  commenced  with  an  offset  and 
a  bench  of  eighteen  inches  from  the  base  of  the  plaintiff's 
wall  in  the  narrowest  parts  of  it,  but  diminishing  in  other 
and  the  broadest  parts  of  it  to  a  thickness  of  not  more  than 
ten  inches,  owing  to  the  irregular  width  and  crooked  out- 
line of  the  slope  of  the  plaintiff's  wall;  and  that  the 
workmen  of  the  defendant  pursuant  to  the  directions  and 
instructions  of  the  building  committee  to  do  the  whole 
work  well  and  carefully,  so  as  not  to  endanger  or  injure 
the  plaintiff's  property,  which  they  thus  knew  to  be 
defectively  built  and  constructed  originally,  proceeded 
with  care  and  caution  to  lay  and  build  the  foundation  of 
their  wall  with  bricks  in  successive  trenches  dug  at  the 
distances  before  stated  and  in  lengths  not  exceeding  eight 
feet  and  two  feet  in  depth,  with  a  gradual  increase  in  the 
thickness  of  their  cellar  wall  as  it  ascended  and  was  built 
over  and  upon  the  slope  and  ledge  of  the  plaintiff's,  and 
from  the  top  of  that  slope  or  ledge  making  the  wall  of  the 
plaintiff  as  originally  constructed,  the  party  or  partition 
wall   of   the   two   houses;     but    without    underpining    the 
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foundation  of  it,  or  adopting  any  other  method  or  precau- 
tion to  support  or  secure  it,  although  it  was  proved  to  be 
the  practice  of  builders  in  that  city  when  a  cellar  of  greater 
depth  is  dug  adjoining  another,  unless  the  building  to 
which  it  belongs  is  next  to  a  street  or  alley,  to  underpin 
the  latter.  From  the  manner  in  which  the  cobble  stones 
had  been  laid  in  the  foundation  of  the  cellar  wall  of  the 
plaintiff,  it  appeared  that  they  had  been  put  there  to 
remedy,  as  far  as  it  was  possible  to  do  so  by  such  means, 
the  inherent  defect  of  the  natural  fomiation  on  which  the 
foundation  of  the  plaintiff's  wall  originally  rested.  It  was 
also  proved  that  before  the  work  had  been  restmied  upon 
the  defendant's  cellar,  the  walls  of  the  plaintiff's  dwelling 
had  begun  to  settle  and  crack,  which  increased  as  the  work 
on  the  warehouse  of  the  defendant  proceeded,  until  by  the 
time  it  was  completed,  the  front  and  western  walls  of  it 
had  settled  and  cracked  so  much  that  some  of  the 
doors  of  it  could  not  be  opened  or  closed,  while  in 
some  places  the  cracks  were  not  only  wide  enough  to  admit 
both  light  and  air,  but  could  be  distinctly  seen  through 
from  either  the  inside  or  the  outside  of  the  house.  The 
workmen  of  the  defendant  had  in  building  the  warehouse 
to  remove  the  tin  from  a  portion  of  the  eaves  and  roof  of 
the  plaintiff's  house  by  turning  it  back,  but  which  they 
had  omitted  to  replace  in  as  good  a  condition  as  before,  in 
consequence  of  which  it  had  since  leaked  in  that  part  of 
it.  The  action  was  on  the  case  and  on  the  ground  of  the 
alleged  negligence  of  the  defendant  in  building  their  ware- 
house in  such  a  careless,  unskillful  and  improper  manner 
as  to  occasion  the  injuries  complained  of  to  the  dwelling 
house  of  the  plaintiff. 

Patterson,  for  the  plaintiff.  The  defendant  had  not  exer- 
cised proper  care  and  diligence,  skill  and  precaution  in  the 
erection  of  their  building  to  prevent  doing  the  great  in- 
juries complained  of  to  the  house  of  the  plaintiff,  and  she 
was,  therefore,  entitled  to  maintain  the  action  and  to 
recover  ample  damages  for  them.     In  the  first  place  the 
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work  upon  their  cellar  was  suspended  after  it  had  in  part 
been  dug  down  to  the  foundation  of  the  wall  of  the  plaint- 
iff, and  was  left  to  stand  for  weeks  filled  with  water  pene- 
trating into  and  flooding  her  cellar  also  with  water,  dur- 
ing which  time  the  same  began  to  settle  and  to  crack  the 
walls  of  the  house  on  the  front  and  western  sides  of  it, 
owing  to  the  sandy  and  spongy  nature  of  the  ground  on 
which  that  part  of  her  cellar  wall  rested  when  wet,  and 
particularly,  when  soaked  and  saturated  as  it  then  was 
with  water;  but  in  the  next  place  they  proceeded  to  dig 
their  cellar  along  side  of  it  eighteen  inches  deeper,  and  to 
build  the  wall  of  it,  and  of  such  a  large  and  massive 
structure  as  their  warehouse,  on  so  much  of  the  plaintiff's 
foundation  as  sloped  downward  from  the  division  line  into 
their  lot,  without  even  attempting  to  underpin,  or  shore  it 
up,  or  taking  any  other  precaution  whatever  to  support  it, 
or  to  prevent  the  still  greater  injuries  which  afterward 
occurred  by  reason  of  such  negligence  and  misconduct  on 
their  part,  to  the  same  walls  of  her  house.  That  portion 
of  the  plaintiff's  wall,  it  was  true,  was  within  the  limits  of 
the  defendant's  lot,  but  it  had  securely  and  quietly 
remained  there  for  more  than  twenty  years  prior  to  that 
time,  and  by  continuous  adverse  possession  and  enjoyment 
of  so  much  of  the  defendant's  original  premises,  she  had 
acquired  a  good  and  absolute  legal  title  to  it,  and,  there- 
fore, the  defendant  was  none  the  less  liable  for  the  conse- 
quences of  such  negligence  in  this  case.  Sutton  vs.  Clarke, 
1  E.  C'.  L.  R.  298.  Dodd  vs.  Holme,  28  E.  C.  L.  R.  128. 
Tower  vs.  Chadwick,  32  E.  C.  L.  R.  142.  Jones  vs.  Bird,  7 
E.  C.  L.  R.  277.    Shearm.  &  Redf.  on  Negligence,  sec.  601. 

Bird,  for  the  defendant.  The  defendants  on  tlie  facts 
proved  were  not  liable,  if  the  jury  were  satisfied  that  they 
exercised  reasonable  and  ordinary  care,  skill  and  prudence 
in  laying  and  constructing  the  foundation  of  the  wall  in 
question.  And  as  the  plaintiff  from  her  position,  occupy- 
ing as  she  did  her  own  premises  at  the  time,  must  have 
had  full  knowledge  of  the  fact  from  the  commencement 
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of  the  work  upon  it,  that  the  defendant  was  proceeding  to 
dig  such  a  cellar  and  to  erect  such  a  warehouse  immedi- 
ately adjoining  her  property  and  place  of  residence,  and 
also  well  knew  that  the  exterior  surface  of  the  wall  of  her 
house  on  that  side  of  it,  so  far,  at  least,  as  it  appeared 
above  the  ground,  stood  exactly  on  the  verge  of  her  land, 
it  was  her  duty,  and  not  that  of  the  defendant  to  take 
whatever  precautions  might  have  been  necessary  in   the 
case,  to  preserve  and  protect  it  from  the  principal  injury, 
at  least,  complained  of  by  her;    and  if  she  did  not  do  so, 
the  defendant  was  only  bound  to  use  reasonable  and  ordi- 
nary care  in  constructing  their  building   (entirely  within 
the  limits  of  their  own  land)  to  avoid  any  detriment  or  in- 
jury to  her  property,  but  which  would  not  require  on  their 
part  such  particular  or  extraordinary  care  as  to  impose 
upon  them  in  such  a  case,  either  the  duty  or  the  expense 
of  underpinning  or  shoring  up  her  wall  for  her.     Massey 
vs.  Goyner,  19  E.  C.  L.  R.  321.     In  that  case  the  circum- 
stances were  very  similar  to  the  facts  in  this  in  two  re- 
spects, at  least,  for  the  plaintiff's  wall  was  built  in  part  on 
the  foundation  of  the  defendant's  wall,  and  the  latter  was 
digging  his  cellar  deeper  than  the  plaintiff's,  and  was  dis- 
placing in  part  the  foundation  of  his  own  when  the  injury 
to  the  plaintiff's  occurred.     It  had  been  decided  as  late  as 
the  year  1832  in  England,  that  the  owner  of  a  house  not 
ancient,  could  not  maintain  an  action  against  the  owner  of 
land  adjoining  it,  for  digging  away  his  land,  so  that  the 
house  fell  in;   and,  therefore,  where  the  declaration  alleged 
that   the   plaintiff   was   lawfully   possessed   of   a   dwelling 
house  adjoining  to  a  dwelling  house  of  the  defendant,  and 
that  the  defendant  dug  into  the  soil  and  foundation  of  his 
own  house  so  negligently,   and  so  near  to  the  plaintiff's 
house  that  the  wall  of  it  gave  way,  on  a  demurrer  to  so 
much  of  it  as  alleged  that  he  dug  "so  near  to  the  plaintiff's 
house  that  the  wall  of  it  gave  way,"  the  defendant  had 
judgment.     But  at  the  same  time,  the  court  doubted  that 
if  it  had  appeared  that  the  plaintiff's  house  was  ancient, 
or  if  the  complaint   had  been  that  the  alleged  negligent 
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digging  into  the  soil  and  foundation  of  his  own  house 
by  the  defendant,  had  occasioned  a  falHng  in  of  the 
soil  simply  of  the  plaintiff,  and  to  which  no  artificial 
weight  had  been  added,  whether  an  action  would  not 
have  lain.  Wyatt  vs.  Harrison,  23  E.  C.  L.  R.  205. 
The  counsel  for  the  defendant  in  that  case  cited  as  an 
authority  the  following  ruling  from  2  Roll.  Abr.  Trespass 
(/.)  pi.  1:  if  A  be  seized  in  fee  of  copyhold  land  adjoining 
the  land  of  B,  and  erects  a  new  house  on  the  confines  of  it, 
and  B  afterwards  digs  his  land  so  near  the  foundation  of  it 
that  thereby  the  foundation  of  the  house  and  the  house 
itself  fall  into  the  pit,  yet  no  action  will  lie  for  it,  because 
it  was  A's  fault  that  he  built  his  house  so  near  to  B's  land, 
for  by  his  act  he  cannot  hinder  B  from  making  the  best 
use  of  his  land.  But  it  seems  that  a  man  who  has  land 
adjoining  another's,  eannot  dig  his  land  so  near  to  it  that 
thereby  the  land  of  the  other  shall  sink  into  the  pit;  and, 
therefore,  if  the  action  had  been  brought  for  that,  it  would 
lie.  And  it  was  in  reference  to  that  authority  cited  in 
that  case,  that  Lord  Tenterdon  C.  J.  after  stating  the 
pleadings  in  it,  said,  the  question  reduces  itself  to  this; 
whether  if  a  person  builds  to  the  utmost  extremity  of  his 
land,  and  the  owner  of  the  adjoining  land  digs  in  his  own 
ground  there  so  as  to  remove  some  part  of  the  soil  which 
formed  some  part  of  the  support  of  the  building  so  erected, 
an  action  lies  for  the  injury  thereby  occasioned?  What- 
ever the  law  might  be  if  the  damage  complained  of  were 
in  respect  of  an  ancient  messuage  possessed  by  the  plain- 
tiff at  the  extremity  of  his  own  land,  which  circumstance 
of  antiquity  might  imply  the  consent  of  the  adjoining  pro- 
prietor at  a  former  time  to  the  erection  of  the  building  in 
that  situation,  it  is  enough  to  say  in  this  case  that  the 
building  is  not  alleged  to  be  ancient,  but  may,  as  far  as 
appears  from  the  declaration,  have  been  recently  erected, 
and  if  so.  then,  according  to  the  authorities,  the  plaintiff  is 
not  entitled  to  recover.  It  may  be  true  that  if  my  land 
adjoins  the  land  of  another,  and  I  have  not  by  building 
increased  the  weight  upon  the  soil,  and  my  neighbor  digs 
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in  his  land  so  as  to  occasion  mine  to  fall  in,  he  may  be 
liable   to   an   action.      But   if    I   have   laid   an   additional 
weight  upon  my  land,  it  does  not  follow  that  he  is  to  be 
deprived  of  the  right  of  digging  his  own  ground  because 
mine  will  then  become  incapable  of  supporting  the  arti- 
ficial weight  which  I  have  laid  upon  it.     And  this  is  con- 
sistent with  the  authority  cited  from  Rolle's  Abridgment. 
This  court  would  obsen.^e  in  the  case  now  before  it,  that 
there  is  no  allegation  in  the  narr  that  the  building  of  the 
plaintiff  was  ancient,  and,  therefore,  non  constat,  so  far  as 
the  declaration  and  the  pleadings  in  the  case  are  concern- 
ed, that  it  was  not  of  recent  erection.     But  whatever  the 
effect  of  that  might  be  from  the  evidence,  as  it  was  not 
before  the  court,  as  that  case  was,  on  a  general  demurrer, 
whether  the   plaintiff's   house   was   an    ancient   or   recent 
building,  the  judgment  of  the  court  in  that  case  in  each 
and  all  of  the  aspects  of  the  question  suggested  in  it,  was 
certainly  a  very  strong  authority  in  support  of  his  con- 
tention,  that   under  the  facts   arid   circumstances   proved 
there  was  no  legal  obligation  resting  on  the  defendant  to 
use  extreme,  extraordinary,  or  even  special  or  particular 
skill,  care,  and  caution,  or  anything  more  than  reasona- 
ble and  ordinary  care  and  skill  in  excavating  the  earth, 
laying  the   foundation   and   erecting  the   wall   and   build- 
ing  in    question    wholly    within   the    limits    of    their    own 
premises. 

But  negligence  could  only  exist,  or  be  imputed  to  a 
party,  when  that  degree  of  care  and  caution  which  the 
law  required  in  any  case  was  wanting;  and  what  degree  of 
care  and  caution  was  required  of  the  defendant  in  this  case 
was  the  question,  and  the  answer  to  it  was  that  which  he 
had  just  stated,  reasonable  and  ordinary  care,  skill  and 
caution  merely,  and  no  more  than  that  which  it  had  been 
proved  was  used  by  the  servants  of  the  defendant  pursu- 
ant to  the  order  and  directions  of  their  building  commit- 
tee, in  the  careful  and  prudent  manner  in  which  they  pro- 
ceeded to  prepare  the  trenches  and  lay  the  wall  of  the 
company    after   they    had    discovered   the   nature   of   the 
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earth    and   the.  original    character    and    condition   of   the 
foundation  of  the  plaintiff.     In  the  case  of  Walter  vs.  Pfiel, 
22  E.  C.  L.  R.  334,  Lord  Tenterden,  C.  J.,  said  that  it  was 
then  settled  in  the  law  that  the  owner  of  premises  adjoin- 
ing those  pulled  down  must  shore  up  his   own  inside,  and 
do  every  thing  proper  to  be  done  upon  them  for  their 
preservation;    still   if   the  injury   complained   of  was  the 
result    of    negligence    on  the    part    of    the    defendant,    he 
would  be  liable.    But   which   negligence    of    course,    could 
not  have  consisted  in  that  case  in  the  omission  or  neglect 
of  the  defendant  to  shore  up  or  underpin  the  plaintiff's 
wall,  for  he  had  just  said  it  was  the  duty  of  the  plaintiff 
to  have  done  that  himself,  as  well  as  every  thing  neces- 
sary for  him  to  do  in  order  to  preserve  it  from  injury,  re- 
sulting from  any  negligence  nevertheless  on  the  part   of 
the  defendant.     And  to  show  how  clear  and  strong  and 
irresistible  is  the  legal  right   of  a  party  to  build  on  his 
own  premises  and  entirely  within  his  own  limits,  the  de- 
fendant  could   not   even   have   been  restrained  in   equity 
from  building  the  structure  complained  of,  or  any  other 
reasonable  improvement   on  its  premises,   on  the  ground 
that  it  could  not  be  made  without  endangering  the  dwel- 
ling house  of  the  plaintiff,  if  a  bill  had  been  filed  for  that 
purpose.     Lasala  vs.  Holbrook,  4  Paige,  169.     In  the  same 
case  it  was  further  ruled  that  where  a  person  in  the  exer- 
cise of  ordinary  care  and  skill  in  making  an  excavation 
for  the  improvement    of  his    own   lot,     digs    so    near   the 
foundation  of  a  house  on  an  adjacent  lot  as  to  cause  it  to 
crack  and  settle,   he  will  not  be  liable  for  the  injury  if 
such  excavation  would  not  have  injured  the  adjacent  lot 
in  its  natural    state.      Aliter  as    to    ancient  buildings,  or 
those  erected  on  ancient  foundations,  and  which  by  pre- 
scription   are    entitled  to  exemption    from  injuries    result- 
ing from  such  improvements  on  the  adjacent  lots,  or  as 
to  those  buildings  which  have  been  granted  in  their  pres- 
ent situation  by  the  owners  of  the  adjacent  lots,  or  by 
those  under  v/hom  they  derive  their  title.     But  as  to  'the 
first   branch    of   that    qualification   in    relation   to    ancient 
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buildings,  could  it  possibly  apply  under  our  statute,  or 
even  at  common  law,  to  adjacent  lots  in  the  city  of  Wil- 
mington, or  any  other  city  in  which  whole  streets  are 
built  up  in  solid  blocks  of  adjoining  houses  in  immediate 
connection  with  each  other,  so  far  as  the  respective  party 
or  division  walls  of  them  are  concerned?  As  to  the  lat- 
ter branch  of  the  qualification,  it  could  have  no  applica- 
tion to  this  case,  because  the  defendants  do  not  derive 
title  to  their  lot  from  the  plaintiff,  or  under  any  other 
owner  of  it  since  the  erection  of  her  house  upon  it.  In 
the  case  of  Partridge  vs.  Scott,  3  M.  &  W.  228,  Alderson, 
B.  in  delivering  the  judgment  of  the  court  said,  "If  a 
man  builds  his  house  at  the  extremity  of  his  land  he  does 
not  thereby  acquire  any  right  of  easement  for  support  or 
otherwise  over  the  land  of  his  neighbor.  He  has  no  right 
to  load  his  own  soil  so  as  to  make  it  require  the  support 
of  his  neighbor's,  unless  he  has  some  grant  to  that  effect. 
Wyatt  vs.  Harrison  is  precisely  in  point  to  this  part  of  the 
case,  and  we  entirely  agree  with  the  opinion  there  pro- 
nounced." In  that  case  the  complaint  was  that  the  plaint- 
iff owned  certain  dwelling  houses  and  that  the  defendant 
so  wrongfully,  carelessly,  negligently  and  improperly, 
without  supporting  and  propping  up  the  same,  worked 
certain  mines  near  them,  in  consequence  of  which  the 
foundation  of  the  buildings  had  been  greatly  weakened 
and  injured,  and  the  ground  on  which  they  stood  had  set- 
tled and  sunk,  by  reason  of  which  they  were  in  great 
danger  of  falling  down  and  were  unfit  for  habitation  or 
use.  The  same  principle  had  also  been  ruled  in  this 
country,  and  in  which  the  authority  of  the  case  cited  from 
Roll.  Abr.  is  recognized  and  approved  in  two  leading  cases 
strikingly  similar  in  the  facts  constituting  them  to  the 
case  now  before  the  court.  Thurston  vs.  Hancock,  12  Mass. 
220.  Panton  vs.  Holland,  17  Johns.  92.  And  in  both  of 
which  the  right  of  the  defendant  to  dig  into  his  own 
ground  deeper  than  the  foundation  of  the  cellar  and 
building  of  his  adjoining  neighbor,  by  reason  of  which 
in  the  former  case  a  substantial  brick  dwelling  house  be- 
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longing  to  the  plaintiff  had  to  be  taken  entirely  down 
and  rebuilt  on  other  grounds,  without  any  liability  what- 
ever for  the  consequential  injuries  complained  of,  was 
expressly  recognized  and  aflfirmed  by  the  court,  provided 
it  was  done  with  reasonable  care,  skill  and  diligence  on 
the  part  of  the  defendant. 

As  to  the  claim  of  the  plaintiff  to  the  absolute  legal 
ownership  of  that  portion  of  the  foundation  and  slope  of 
the  wall  which  had  been  laid  and  built  within  the  limits 
of  the  lot  recently  purchased  and  now  owned  by  the  de- 
fendants,  by  virtue   of   an  adverse  possession  of  twenty 
years,  the  principle  of  law  on  which  she  relied  to  sustain 
it,   could  not  properly  apply  in  such  a  case  for  several 
reasons;    first,   because  the  possession  was  originally   ac- 
quired  not   only   without   the   consent,    but   without   the 
knowledge  of  the  person  who  then  owned  the  lot  of  the 
defendants,  and  which  had  since  been  entirely  and  effect- 
ually concealed  from  the  knowledge  of  that  owner,   and 
buried  and  hidden  six  feet  beneath  the  ground,  until  it 
was   first   revealed   and   discovered   and  made   known   to 
any  one  in  the   digging  of  the  cellar  of  the   defendants 
early  in  the  spring  of  1871.     A  possession  even  of  twenty 
years  must  not  only  be  acquired  and  commenced  openly 
and  in  the  light  of  day,  but  it  must  continue  open  and 
palpable  during  that  time,  and  must  not  be  obtained  or 
maintained  in  a  secret,  furtive,  or  stealthy  way,  much  less 
in  a  perfectly  concealed  and  hidden  manner  during  the 
whole  of  that  time.     But  in  the  next  place  that  portion 
of  it  which  in  the  mean  while  laid  profoundly  buried  and 
covered  up  within  the  limits  of  the  defendants'  premises 
was  as  much,  at  least,  in  the  possession  of  the  then  owner 
of  them,  as  it  was  in  the  possession  of  the  plaintiff;    and 
being   a  joint,   mixed  or   common   possession,   to   say  the 
least  of  it,  it  could  not  become  adverse  in  its  character  on 
the  part  of  either  of  them.     But  in  the  last  place,  even, 
admitting  for  the  sake  of  argument,  that  the  plaintiff  had 
become  the  sole  and  absolute  owner  of  that  portion  of  it 
by  adverse  possession  acquired  and  continued,   as  it  had 
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been,  without  the  knowledge  of  the  legal  and  actual  own- 
er of  the  land  in  which  it  lay  imbedded,  the  plaintiff 
could  only  acquire  title  to  so  much  as  she  during  the 
time  actually  held  and  possessed,  which  was  the  mere  wall 
itself  and  the  ground  on  which  it  rested;  while  the  other 
owned  and  possessed  all  the  ground  above  and  around 
it  lying  within  his  limits,  and  as  such,  would  have  an  un- 
questionable right  to  use  it  and  lay  a  wall  in  it  without 
her  leave  or  license,  provided  in  doing  so,  he  proceeded 
with  ordinary  care  and  caution  to  avoid  doing  injury  to 
her  possession  or  property. 

Patterson.  In  one  of  the  counts  in  the  declaration  the 
dwelling  house  of  the  plaintiff  was  alleged  to  be  ancient, 
and  in  another  as  a  dwelling  house  which  she  and  those 
under  whom  she  had  derived  her  title  to  it,  had  owned  and 
possessed  twenty  years  prior  to  the  injury  complained  of. 
And  such  being,  not  only  alleged  in  the  narr,  but  a  fact 
proved  in  the  case,  all  the  authorities  which  had  been 
cited  on  the  other  side  concede  that  when  such  is  the  case 
the  owner  of  it  may  maintain  an  action  for  such  a  conse- 
quential injury  to  it,  provided  the  owner  of  the  adjoining 
premises  has  failed  to  exercise  due  care  and  skill,  and  to 
take  the  proper  precautions  to  prevent  any  injury  or  dan- 
ger to  it;  and  in  no  case  is  that  obligation  of  taking  the 
proper  precaution  to  prevent  the  injury,  or  avoid  the  dan- 
ger of  it,  shifted  from  the  defendant  to  the  plaintiff  in 
the  action,  unless  the  former  has  given  the  latter  timely 
notice  and  warning  of  what  he  is  about  to  undertake,  and 
what  may  be  the  consequences  of  it  to  the  property  of 
the  plaintiff.  And  that  must  be  actual  notice,  for  the  law 
will  not  presiime  without  it,  that  the  plaintiff  could  know 
the  necessity  of  such  precautions  as  well  as  the  defend- 
ant, whatever  may  be  their  respective  situations  at  the 
time  with  reference  to  the  building.  There  was,  there- 
fore, no  evidence,  and  no  fact  or  circumstance  proved  in 
the  case,  to  warrant  the  jury  in  presuming  that  the  plain- 
tiff,   although   she   was   then   residing    in    the    house,    had 
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any  knowledge  whatever  at  that  time  of  the  necessity  or 
propriety  of  underpinning,  or  shoring  up,  or    supporting 
her  wall,  or  in  any  other  manner  to  forestall  and  prevent 
the  injury  then  likely  to  result  to  it  from  the  undertak- 
ing  of  the   defendants.   It  was  their  job  undertaken   for 
their  benefit;  they  knew  the  condition  of  the  foundation 
of  the  wall  as  soon  as  they  had  unearthed  it,  and  it  was 
their  duty  to  apprise  her  of  it,   and  of  the  necessity  of 
strengthening  and  supporting  it  in  view  of  the  use  they 
were  about  to  make  of  it,  and  it  was  their  duty  to  fully 
admonish  her  of  it,  before  they  could  require  or  expect 
her  to  do  it.     It  was  evident  that  such  was  their  duty,  if 
in  any  event,  such  was  her  duty;    and  it  was  great  negli- 
gence on  their  part  to  neglect  it,  and  still  greater  negli- 
gence after  omitting  to  give  it,  to  proceed  with  their  un- 
dertaking   without    adopting    the    necessary    precautions 
themselves  to  prevent  the  injury.     The  case  of  Massey  vs. 
Goyner,  19  E.  C.  L.  R.  321,  is  a  direct  authority  on  this 
point,   in  which   it   was   expressly   ruled   that   where   such 
notice    is    given    to    the    plaintiff,    the    defendant    is    only 
bound  to  use  ordinary  care  in  the  work.     But  even,   if 
the  plaintiff  had  received  notice  and  had  done  the  best 
she   could  to   secure  and  protect  her  house,   and  it  had 
nevertheless    been   injured   by    reason    of    any   negligence 
on  the  part  of  the  defendants,  the  latter  would  have  been 
liable.     Walters  vs.  Pfiel,  22  E.  C.  L.  R.  334.     In  regard 
to  the  other  point  first  alluded  to  by  him,  that  the  plain- 
tiff's house  was  an  ancient,  and  not  a  recent  building,  or 
in  other  words,  had  been  erected,   at  least,  twenty  years 
before  that  time,  he  would  only  s&,y  that  whatever  doubt 
or  question  there  might  be  in  reason  as  to  the  soundness 
of  the  distinction  first  taken  in  the  authority  cited  from 
2  Roll.  Abr.,  and  referred  to  with  more  or  less  of  sanction 
and  approval  in  several  of  the  subsequent  cases  also  cited, 
between    the    undermining    and    falling    of    the    soil    itself 
simply,   and  of  the  foundations   and   walls  of  an   ancient 
building  or  artificial  structure  with  its  additional  weight 
erected  upon  it,  all  the  cases,  both  English  and  American 
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in  which  it  had  been  at  all  adverted  to,  had,  either  clear- 
ly recognized,  or  declined  to  repudiate  it,  and  had  as  dis- 
tinctly declared  without  hesitation  that  for  such  an  injury 
to  an  ancient  building,  at  least,  erected  on  the  immediate 
confines  of  a  man's  land,  the  action  will  lie  whenever  it 
is  occasioned  by  the  want  of  due  care  and  proper  skill 
and  precaution  on  the  part  of  the  defendant  in  such  a 
case.     But  could  the  ruling  or  the  dictum  as  to  the  under- 
mining   and    settling    of    the    foundation    and    walls    of    a 
building  recently  erected  in  such   a  position,   be  possibly 
held  to  apply  even  at  common  law,  much  less  under  our 
statutory  regulations,  to  building  lots  in  the  City  of  Wil- 
mington, where  most  of  the  houses  are  built  in  compact 
rows  along  the  streets  with  their  respective  party  walls 
immediately  on  the  partition  lines  which  divide  the  lots? 
Or  could  it  with  any  truth  or  reason  be  said  to  be  the 
fault  or  folly  of  any  proprietor  to  so  build  his  house  at 
any  time  in  that  or  any  other  city?     The  latest  English 
case  on  the  subject  is  that  of  Hide  vs.  Thornborough,  61  E. 
C.   L.   R.    248,    decided  in  the   year    1846,   in  which   the 
plaintiff    and    defendant    were    the    owners    of    adjoining 
lands,  and  the  house  of  the  plaintiff  had  been  supported 
for  more  than  twenty  years  by  the  adjoining  land  of  the 
latter,  who  dug  a  foundation  for  a  new  building,  but  en- 
tirely on  his  own  land,  so  near  the  house  of  the  plaintiff 
that  the  earth  gave  way  beneath  it,  and  it  fell  down.    The 
declaration   alleged   that   it   had  been   built   twenty   years 
when  that  occurred,  and  Parke,  B.,  charged  the  jury  that 
if  it  had  been  so  supported  twenty  years  and  both  parties 
knew  it,  the  plaintiff  had  a  right  to  such  support  as  an 
easement,    and    the    defendant    could    not    withdraw    that 
support   without   being  liable   in  damages  for   any  injury, 
that  the  plaintiff  might  sustain  thereby,   which  damages 
should  be  such  as  to  put  the  plaintiff  in  the  same  state 
in  which  he  was  before,  but  the  jury  should  not  give  him 
a  new  house  for  an  old  one.    And  the  same  principle  was 
recognized  and  ruled  in  the  Supreme  Court  of  the  State 
of  New  York  in  1853.     Farran  vs.  Marshall,  19  Barb.  380. 
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As  to  the  plaintiff's  adverse  possession  of  the  locus  in  quo, 
or  so  much  of  the  defendant's  lot  and  ground  as  was  oc- 
cupied by  that  portion  of  the  foundation  and  wall  of  her 
house  which  extended  into  it,  the  inception  of  it  could  not 
in  the  nature  of  things  have  been  in  a  secret  or  furtive 
manner,  as  cellars  are  not  dug,  and  the  foundation  walls 
of  such  houses  are  not  laid  in  the  dark,  or  in  a  single  day, 
and  could  not  possibly  have  been  done  in  a  covert,  con- 
cealed or  hidden  way;  and  if  the  objection  which  had 
been  taken  to  it  on  the  ground  that  in  a  few  weeks 
or  months  after  it  was  built,  it  had  necessarily  been  filled 
in  and  covered  up  with  earth,  and  had  remained  so  until 
the  defendant's  warehouse  was  begun,  was  good  and  avail- 
able against  it,  then  in  no  such  case  could  any  person  ever 
acquire  a  legal  title  to  the  foundation  and  walls  of  his 
house  beneath  the  surface  of  the  ground,  (or  above  either, 
if  that  were  so,)  by  adverse  possession,  however  long  it 
might  continue.  The  fatal  consequences  which  would 
follow  the  recognition  of  such  a  doctrine,  were  sufficient  to 
show,  not  only  the  fallacy,  but  the  utter  absurdity  of  it. 
And  the  plaintiff  having  thus  acquired  the  indisputable 
title  and  ownership  of  that  particular  portion  of  the  founda- 
tion and  wall  by  a  peaceable  and  continuous  adverse  pos- 
session of  it,  and  of  the  ground  on  which  it  rested  below, 
the  defendant,  even  if  it  was  admitted  that  he  was  the 
owner  of  all  above  and  around  it  within  the  limits  of  his 
lot,  had  no  right  to  build  and  erect  upon  it  either  in  whole 
or  in  part  the  wall  of  such  a  large  and  heavy  warehouse 
without  strengthening  and  securing  the  original  defects 
and  insufficiency  of  it  to  sustain  the  additional  weight  of 
such  a  superstructure,  when  erected  upon  it. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  after  recapitu- 
lating the  facts  proved  and  stating  the  alleged  grounds  of 
action  and  of  defense  of  the  parties  respectively,  that  it  is 
a  well  settled  rule  of  law  that  continued,  uninterrupted 
and  adverse  possession  of  land  for  twenty  years  and  more, 
will  make  a  valid  litle  to  the  same.     The  possession  must 
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have  been  adverse,  i.  e.  upon  a  claim  of  right  or  title.     If 
the  possession  was  taken  furtively  or  secretly,  it  would  not 
be  adverse    in    law,   and  would  not  acquire  a  title.      If 
the    possession    was    acquired    openly    and    publicly,    and 
held   uninterruptedly    under   a   claim    of    right,    it    would 
after  twenty  years,  haye  ripened  into  a  good  title.     But 
it   is   contended  that   Mrs.    Sharpe,   the   owner  of   defen- 
dant's   lot    when    plaintifE's    house  .was    built,    had    no 
notice   at   the   time    that   Elias   England,    the   builder   of 
plaintiff's    house,    was    digging   the    cellar    or   building   on 
her    adjoining    land,    and,   under    the    circumstances,    the 
possession  cannot   be  held  adverse.      In  answer   to  that, 
if  you  are  satisfied  from  the  evidence  that  England  openly 
and  publicly  dug  the  cellar  and  laid  the  foundation  for  his 
house  on  the  land  then  owned  by  Mrs.  Sharpe,  the  latter 
who  had  opportunity  to  look  after  her  interests,  was  bound 
to  take  notice  of  the  fact  that  the  wall  or  part  of  it  was 
on  her  ground.     If  from  the  evidence,   you  are  satisfied 
that  the  entire  wall  was  on  plaintiff's  ground,  or  that  she 
had  title  from  adverse  possession,  the  defendant  had  no 
right    to    build    on    it.       If    you    are    not    satisfied    that 
the    wall    was    on    her    own    land,    but    partly    on    hers 
and  the  defendant's,  and  therefore  a  party  wall,  although 
not    originally    erected    as-   such,    or    although    in    fact    a 
party    wall,    then    the    question    arises    if    defendant    had 
the    right    to    build    on    plaintiff's    foundation    without 
first    complying    with    the    provisions    of    the    charter    of 
Wilmington.        The     Chief     Justice     here     read     sections 
74  and  75  of  chapter  73  of  the  Revised  Code,  page  228,  in 
relation  to  the  appointment  by  City  Council  of  surveyors 
and  regulators  of  party  walls  and  fences,  their  duties  and 
the  obligations  imposed  upon  persons  erecting  party  walls. 
If  they  had  complied  with  the  statute,  they  had  a  right  to- 
use  said  walls,  but  not  before  the  value  thereof  had  been 
assessed  by  the  regulators  and  the  same  had  been  paid,  or 
they  would  be  liable  to  a  penalty  of  fifty  dollars.     Assum- 
ing  this   to   have   been    a   party   wall    (a   jury   mav    pre- 
sume a  wall  standing  20  years  to  have  been  laid  in  due 
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form)  and  that  defendants  had  had  the  regulators  upon  it 
and  the  value  assessed  and  said  value  was  paid  to  plaintiff 
by  defendants,  who  thereby  acquired  a  right  to  use  said 
wall,  this  did  not  exempt  them  from  the  use  and  exercise 
of  all  proper  care  and  caution  in  building  upon  it.  A 
person  may  use  his  own  property  as  he  pleases  with  this 
simple  qualification,  that  he  does  not  injure  his  neighbor; 
may  dig  his  cellar  as  -deep  as  he  pleases  on  his  own  margin, 
but  must  use  care  and  skill  to  avoid  injuring  his  neighbor's 
property. 

The  all  important  question  in  this  case  is  one  of  negli- 
gence or  no  negligence.  This  is  to  be  considered  in  the 
light  of  all  the  transactions  in  the  case;  and  the  necessity 
for  the  exercise  of  care,  caution  and  skill  is  enhanced  in 
proportion  to  the  danger  to  adjoining  property  from  the 
nature  of  the  work  to  be  done.  What  might  be  negligence 
in  one  case  would  not  be  in  another,  e.  g.,  the  same  care 
would  not  be  necessary  in  building  upon  a  foundation 
standing  upon  clay  or  rock,  as  one  upon  sand  or  quag- 
mire. The  degree  of  skill  depends  upon  the  circumstan- 
ces in  each  particular  case,  and  of  the  risk  of  doing  injury 
to  the  adjoining  property:  whenever  there  is  absence  of 
proper  care  or  caution  considering  the  circumstances  of 
the  case,  there  must  be  negligence,  and  if  there  is  negli- 
gence the  party  guilty  of  it  is  answerable  for  damages.  It 
is  admitted  by  the  defendants  that  they  built  their 
wall  partly  on  the  projecting  ledge  of  the  plaintiff's  wall 
claiming  it  was  on  their  land.  If  the  foundation  wall 
was  on  plaintiff's  exclusive  land  by  her  paper  title, 
6r  by  adverse  possession,  defendant  had  no  right  to  build 
on  it,  and  if  a  party  wall,  had  no  right  to  build  on  it 
without  first  having  the  value  regulated  and  paying  the 
value,  and  if  they  did  so,  they  were  guilty  of  an  unlaw- 
ful act,  and  therefore  did  not  exercise  reasonable  care  and 
skill  and  are  responsible  for  any  injury  resulting  from  it. 
You  will  also  consider  if  any  and  what  injury  was  caused 
by  the  damage  to  the  roof,  in  the  excavation  for  the  cel- 
lar,  in   the   erection  of   the   building,    and   in   the   general 
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prosecution  of  the  work,  taking  into  consideration  all  the 
attendant  circumstances.  If  reasonable  care  was  used, 
defendants  are  not  responsible,  but  if  any  time  they  failed 
in  any  material  respect  to  exercise  care  and  skill,  they 
were  guilty  of  negligence,  and  of  the  injury  resulting 
from  such  negligence.  If  you  consider  defendants  guilty, 
you  are  to  assess  damages  commensurate  with  the  injury 
sustained  by  plaintiff. 

The  plaintiff  had  a  verdict  for  $2575.00. 


COURT  OF  ERRORS  AND  APPEALS. 


JUNE  TERM. 

1873. 


The  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company,  defendant  below,  appellant,  v.  Thomas 
W.  Bowers,  plaintiff  below,  respondent. 

The  charter  of  a  railroad  company  is  a  contract  between  the  State  and  the 
company  within  the  prohibitory  clause  of  the  constitution  of  the  United 
States  which  declares  that  no  State  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts.  And  an  act  of  the  Legislature  having  the  effect  to 
abridge  or  restrict  any  power  or  privilege  vested  by  the  charter  which  is 
material  to  the  beneficial  exercise  of  the  franchise  granted,  without  the 
reservation  of  the  right  to  pass  such  act,  and  passed  without  the  consent 
of  the  company,  impairs  the  obligation  of  the  contract,  and  is  invalid. 

The  power  of  the  railroad  company  to  charge  for  the  transportation  of 
passengers  and  freight  is  one  essential  to  the  enjoyment  of  the  franchise, 
and  must  be  presumed  to  have  been  the  consideration  for  which  the 
corporators  accepted  the  charter,  invested  their  money  and  assumed 
the  obligations  imposed  upon  them ;  and  the  power  to  adjust  its  tariff 
of  charges  by  its  own  officers,  according  to  their  views  of  the  necessities 
of  business  and  of  justice  to  the  public,  without  any  reservation  in  the 
charter  of  such  legislative  supervision  or  control  over  them,  being  a  part 
of  the  franchise  as  it  was  granted,  an  act  of  the  legislature  which  as- 
sumes for  the  State  the  right  to  regulate  what  under  the  charter  was 
granted  as  an  absolute  discretion  to  the  corporation,  viz.,  the  right  to 
adjust  its  tariff  of  charges  for  the  carriage  of  passengers  and  freight,  un- 
doubtedly impairs  the  obligation  of  the  contract  in  the  sense  of  the  con- 
stitutional prohibition,  and  is  inoperative  and  void. 
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The  police  power  of  the  State  comprehends  all  those  general  laws  of  in- 
ternal regtilation  which  are  necessary  to  secure  the  peace,  good  order, 
health  and  comfort  of  society,  but  the  proper  limit  in  its  bearing  upon 
chartered  rights  and  privileges  of  private  corporations  for  public  uses, 
would  seem  to  be  this :  that  the  legislature  may  at  all  times  regulate  the 
exercise  of  the  corporate  franchise,  by  general  laws  passed  in  good  faith 
for  the  legitimate  ends  contemplated  by  the  State  police  power,  that  is, 
for  the  peace,  good  order,  health,  comfort  and  welfare  of  society,  but  it 
cannot,  under  the  color  of  such  laws,  destroy  or  impair  the  franchise 
itself,  nor  any  of  those  rights  or  powers  which  are  esseptial  to  the  bene- 
ficial exercise  of  it. 

This  case  came  into  the  Superior  Court  of  the  State  of 
Delaware  in  and  for  New  Castle  County  on  appeals  from 
two  judgments  of  a  justice  of  the  peace,  and  from  that  in- 
to this  court  on  a  case  stated,  with  questions  of  law  re- 
served in  them  for  hearing  and  decision  before  all  the 
Judges  in  the  Court  of  Errors  and  Appeals,  and  was  heard 
at  this  term  before  Bates,  Chancellor,  Gilpin,  Chief  Justice, 
and  Wootten,  Houston  and  Wales,  Associate  Judges. 
The  case  stated  was  as  follows: 

And  now,  to  wit,  this  29th  day  of  May,  A.  D.  1873,  it  is 
hereby  agreed  by  and  between  the  parties  to  the  above 
entitled  cause,  that  the  following  case  be  stated  as  if  found 
by  a  special  verdict  for  the  opinion  of  the  Court : 

1.  The  appellant,  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  was  formed  in  the  year  1838 
by  the  union  and  consolidation  of  the  Baltimore  and  Port 
Deposit  Railroad  Company  of  Maryland,  the  Philadelphia. 
Wilmington  and  Baltimore  Railroad  Company  of  Penn- 
sylvania, and  the  Wilmington  and  Susquehanna  Railroad 
Company  of  Delaware  and  Maryland;  the  last  named 
company  having  been  formed  in  the  year  1836  by  the 
union  and  consolidation  of  the  Wilmington  and  Susque- 
hanna Railroad  Company  of  the  State  of  Delaware,  and 
the  Delaware  and  Maryland  Railroad  Company  of  the 
State  of  Maryland. 

The  original  Wilmington  and  Susquehanna  Railroad 
Company  of  Delaware  was  incorporated  under  and  in  pur- 
suance of  an  Act  of  the  General  Assemblv  of  the  State  of 
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Delaware,  entitled,  "An  Act  to  Incorporate  the  Wilming- 
ton and  Susquehanna  Railroad  Company,"  passed  on  the 
eighteenth  day  of  January  1832,  and  possessed  all  the 
franchises,  rights  and  privileges  by  the  said  act,  and  the 
several  supplements  thereto,  conferred;  among  others, 
that  of  constructing,  maintaining  and  operating  a  railroad 
extending  from  the  Pennsylvania  State  line  to  the  city  of 
Wilmington,  and  thence  to  the  line  of  the  State  of  Dela- 
ware towards  the  Susquehanna  river  in  the  direction  of  the 
city  of  Baltimore  in  the  State  of  Maryland. 

The  Delaware  and  Maryland  Railroad  Company  was 
incorporated  under  and  in  pursuance  of  the  provisions  of 
an  act  of  the  General  Assembly  of  the  State  of  Maryland, 
passed  at  their  December  session,  1831,  entitled,  "An  Act 
to  Incorporate  the  Delaware  and  Maryland  Railroad  Com- 
pany," and  possessed  all  the  franchises,  rights  and  privi- 
leges by  the  said  act  and  the  several  supplements  thereto, 
conferred;  among  others,  that  of  constructing,  maintain- 
ing and  operating  a  railroad  extending  from  a  point  on  the 
Delaware  and  Maryland  line  through  the  town  of  Elkton 
to  some  point  on  the  Susquehanna  river. 

The  said  Wilmington  and  Susquehanna,  and  Delaware 
and  Maryland  Railroad  Companies  were  united  and  con- 
solidated into  a  corporation  known  as  the  Wilmington 
and  Susqviehanna  Railroad  Company  by  authority  of  an 
act  of  the  General  Assembly  of  the  state  of  Delaware, 
entitled,  "A  further  supplement  to  an  act  entitled  'An  act 
to  Incorporate  the  Wilmington  and  Susquehanna  Railroad 
Company',"  passed  the  24th  day  of  July  A.  D.,  1835,  and 
of  an  act  of  the  General  Assembly  of  the  State  of  Maryland, 
passed  at  their  December  session,  A.  D.,  1835,  entitled, 
"A  further  supplement  to  the  act  entitled,  'An  Act  to  in- 
corporate the  Delaware  and  Maryland  Railroad  Company',  " 
and  in  pursuance  of  certain  "Articles  of  Union"  adopted, 
certified  and  recorded  by  law,  a  copy  of  which  certificate 
is  hereto  annexed,  marked  exhibit  A. 

The  Baltimore  and  Port  Deposit  Railroad  Compa- 
ny   was    incorporated    under    and    in    pursuance    of    the 
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provisions  of  an  act  of  the  General  Assembly  of  the 
State  of  Maryland,  passed  at  their  December  session,  A.  D. 
1831,  entitled  "An  Act  to  incorporate  the  Baltimore  and 
Port  Deposit  Railroad  Company,"  and  possessed  all  the 
franchises,  rights  and  privileges  by  the  said  act  and  the 
several  supplements  thereto  conferred;  among  others  that 
of  constructing,  maintaining  and  operating  a  railroad  from 
the  city  of  Baltimore,  in  the  State  of  Maryland  to  Port 
Deposit,  in  the  same  State. 

The  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company,  of  Pennsylvania,  was  originally  incorporated  as 
"The  Philadelphia  and  Delaware  County  Railroad  Com- 
pany," under  and  in  pursuance  of  an  act  of  the  General 
Assembly  of  the  Commonwealth  of  Pennsylvania,  approved 
the  second  day  of  April,  A.  D.  1831,  entitled,  "An  Act 
Authorizing  the  Governor  to  incorporate  the  Philadelphia 
and  Delaware  County  and  vSouthwark  Railroad  Company," 
and  possessed  all  the  franchises,  rights  and  privileges  by 
the  said  act  and  the  several  supplements  thereto  conferred; 
among  others,  that  of  constructing,  maintaining  and  oper- 
ating a  railroad  from  the  city  of  Philadelphia  to  the 
boundary  line  of  the  State  of  Delaware.  The  name  of 
the  said  Company  was  changed  to  that  of  the  Philadelphia, 
Wilmington  and  Baltimore  Railroad  Company  by  a  sup- 
plement to  the  act  of  incorporation  approved  the  14th  day 
of  March  1836. 

The  union  of  the  consolidated  Wilmington  and  Susque- 
hanna Railroad  Company,  the  Baltimore  and  Port  Deposit 
Railroad  Company,  and  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company  of  Pennsylvania,  was  effected 
by  the  execution  of  certain  "Articles  of  Union,"  (a  copy 
of  which  is  hereto  annexed,  marked  exhibit  B),  by  the  said 
three  companies  on  the  fifth  day  of  February  1838,  under 
the  authority  and  in  pursuance  of  che  acts  of  Assembly 
therein  recited. 

Before  the  last  mentioned  union,  by  which  the  present 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany was  formed,  the  Baltimore  and  Port  Deposit  Railroad 
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Company  had  constructed  a  railroad  extending  from  Balti- 
more to  the  west  bank  of  the  Susquehanna  river,  the  con- 
solidated Wilmington  and  Susquehanna  Railroad  Company 
had  constructed  a  railroad  extending  from  the  east  bank 
of  the  Susquehanna  river  to  the  city  of  Wilmington,  and 
the  original  "Philadelphia,  Wilmington  and  Baltimore 
Company"  of  Pennsylvania  had,  under  and  in  pursuance 
of  a  transfer  by  the  Wilmington  and  Susquehanna  Rail- 
road Company,  made  in  accordance  with  the  second  section 
of  an  act  of  the  General  Assembly  of  the  state  of  Dela- 
ware, passed  on  the  13th  day  of  January  1837,  entitled 
"A  further  supplement  to  an  act  entitled  'An  Act  to 
Incorporate  the  Wilmington  and  Susquehanna  Railroad 
Company',"  of  its  rights  and  privileges  in  the  premises, 
constructed  that  portion  of  the  railroad  originally  intended 
to  have  been  constructed  by  the  Wilmington  and  Susque- 
hanna Railroad  Company,  which  extended  from  the  city  of 
Wilmingcon  to  ihe  divisional  line  between  the  States  of 
Delaware  and  Pennsylvania,  and  had,  under  the  power  con- 
ferred by  its  own  charter,  constructed  a  railroad  from  the 
said  divisional  line  to  a  point  within  the  now  corporate 
limits  of  the  city  of  Philadelphia. 

The  railroads  constructed  by  the  said  three  companies 
formed  a  continuous  line,  extending  from  a  point  at  or  near 
the  city  of  Philadelphia,  in  the  State  of  Pennsylvania, 
through  the  State  of  Delaware  to  Baltimore,  in  the  State 
of  Maryland,  except  the  interval  between  the  eastern  ter- 
minus of  the  railroad  of  the  Baltimore  and  Port  Deposit 
Railroad  Company  on  the  west  bank  of  the  Susquehanna 
river,  and  the  western  terminus  of  the  railroad  of  the 
Wilmington  and  Susquehanna  Company  on  the  east  bank 
of  the  said  river,  between  which  termini  communication 
was  maintained  by  means  of  a  ferry-boat  belonging  to  the 
two  companies  owning  the  railroads  terminating  at  the 
river. 

2.  Since  the  consolidation  of  the  said  three  companies, 
the  Philadelphia,  Wilmington  and  Baltimore  Railroad, 
Company  has  1)een  and  was  on  the  29th  day  of  April  1873, 
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engaged  in  the  business  of  carrying  and  transporting  pas- 
sengers and  freight  by  steam  power  on  the  said  Hne  of 
railroad,  which,  by  the  completion  of  a  railroad  bridge 
across  the  Susquehanna  river  in  the  year  1866,  was  ren- 
dered a  continuovis  line,  excending  without  break  or  inter- 
val, from  the  city  of  Philadelphia,  ia  the  State  of  Penn- 
sylvania, through  the  State  of  Delaware  to  the  city  of 
Baltimore,  in  the  vState  of  Maryland,  with  a  short  branch 
line  of  road,  being  a  part  of  the  said  Baltimore  and  Port 
Deposit  Railroad,  from  Perry ville,  on  the  main  line  of  the 
consolidated  roads  to  Port  Deposit,  both  in  the  State  of 
Maryland.  The  said  line  of  railroad  forms  part  of  a  great 
line  of  travel  and  transportation  between  the  Northern 
and  Southern  States  of  the  Union.  The  capital  invested 
in  its  maintenance  and  operation  by  the  present  consoli- 
dated Company  has  been  largely  increased  since  the  for- 
mation of  the  said  company,  being  now  represented  by 
230,055  shares  of  capital  stock,  of  the  par  value  of  fifty 
dollars  per  share. 

3.  The  said  Company  is,  and  was  on  the  29th  day  of 
April  1873,  also  engaged  in  the  carriage  and  transporta- 
tion of  passengers  and  freight  by  steam  power  on  a  line 
of  railroad,  operated  but  not  owned  by  it,  of  which  it  is 
the  lessee,  connecting  with  its  aforesaid  main  line  of  road 
at  Delaware  Junction,  in  the  State  of  Delaware,  and  thence 
extending  southwardly  to  the  southern  boundary  of  the 
State  of  Delaware  and  there  connecting  with  the  Eastern 
Shore  Railroad,  extending  to  Crisficld,  in  the  State  of 
Maryland. 

4.  On  the  Uth  day  of  April,  A.  D.  1873,  the  General 
Assembly  of  the  State  of  Delaware,  passed  an  act  in  the 
words  following,  viz.: 

AN  ACT  RELATING  TO  THE  TAXES  OF  THE  PHILADELPHIA,  WIL- 
MINGTON   AND    BALTIMORE    RAILROAD    COMPANY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives, 
of  the  State  of  Delaware,  in  General  Assembly  met: 

Sec.   1.     That  the  Trcasitrcr  of  the  State  be  and  he  is 
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hereby  authorized  and  directed  to  accept  and  receive  from 
the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-three,  and  in  each  and  every  year  there- 
after until  otherwise  directed  by  the  Legislature,  the 
annual  sum  of  twenty-seven  thousand  dollars  to  be  paid 
in  equal  quarterly  payments  on  the  first  day  of  July,  Octo- 
ber, January  and  April,  of  each  year,  the  first  payment  to 
be  made  on  the  first  day  of  July  next  in  lieu  of  all  taxes 
which  may  hereafter  become  due  from  said  Company  in 
each  year  as  aforesaid  under  any  and  all  laws  of  this  State, 
except  such  taxes  as  may  become  due  under  the  provisions 
of  an  act  entitled  "An  act  to  raise  revenue  for  this  State," 
passed  August  11th,  1864. 

Sec.  2.  That  upon  the  payment  by  the  said  Philadelphia, 
Wilmington  and  Baltimore  Railroad  Company  to  the 
Treasurer  of  the  State  of  the  said  sum  of  twenty-seven 
thousand  dollars  in  equal  quarterly  payments  as  aforesaid 
in  any  year,  it  shall  be  the  duty  of  the  said  State  Treas- 
urer and  he  is  hereby  authorized  to  execute  and  deliver  to 
said  company,  a  proper  acquittance  and  discharge  from 
the  payment  of  all  taxes  due  or  to  become  due  in  the  year 
for  which  such  payment  shall  have  been  made,  except  the 
tax  due  or  to  become  due  under  the  provisions  of  the 
aforesaid  act,  entitled  "An  Act  to  raise  revenue  for  this 
State,"  passed  August  11th,  1864. 

Sec.  3.  That  nothing  in  this  act  shall  be  construed  to 
repeal,  modify  or  in  any  manner  affect  any  existing  law 
imposing  taxes  upon  the  said  company  otherwise  than  to 
suspend  a  collection  of  said  taxes  in  any  year  which  the 
said  company  shall  pay  to  the  State  Treasurer  the  amount 
specified  in  this  act,  nor  shall  the  provisions  of  this  act  or 
anything  herein  contained  be  construed  into  a  contract 
exempting  the  said  company  from  the  payment  of  such 
taxes  as  the  Legislature  of  the  State  may  hereafter  impose 
upon  said  company. 

Sec.  4.  That  if  the  said  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  or  any  other  railroad 
company  in  this  state  shall,  either  as  the  operator  of  its 
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own  railroad  or  railroads,  or  as  lessee  of  other  railroads 
within  the  State,  charge  and  receive  a  greater  rate  per 
mile  for  the  carriage  of  passengers  (except  so  far  as  the 
same  may  be  increased  to  the  amount  of  the  tax  annually 
paid  under  the  provisions  of  Chapter  458,  Volimie  12,  of 
the  Laws  of  Delaware)  or  for  the  carriage  or  transporta- 
tion of  goods,  wares  or  merchandise  or  other  property 
whatsoever,  from  place  to  place  within  the  State,  or  from 
a  place  within  the  State  to  a  place  without  the  State  than 
is  charged  by  such  company  for  the  carriage  of  passengers 
and  the  transportation  of  property  or  freight  for  like  dis- 
tances, or  per  mile  from  places  without  the  State  to  places 
within  the  State,  or  from  places  without  the  State  through 
the  State  to  other  places  without  the  State,  the  person  or 
persons  paying  such  charges,  either  as  fare  or  freight,  shall 
be  entitled  to  recover  from  such  company  so  charging  and 
receiving  the  same,  a  stim  of  ten-fold  the  amount  of  the 
money  so  paid,  to  be  recovered  in  an  action  of  debt  or  as- 
sumpsit as  like  amounts  are  now  recovered  by  law. 

Sec.  5.  That  if  the  said  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company  may  desire  to  pay  to  this 
State  a  gross  sum  of  thirteen  thousand  dollars  in  lieu  of 
the  said  tax  provided  for  in  said  Chapter  458,  Volume  12, 
Laws  of  Delaware,  in  semi-annual  installments  on  the  first 
day  of  October  and  the  first  day  of  April,  in  each  and 
every  year,  it  shall  be  the  duty  of  the  State  Treasurer  to 
receive  the  said  amount  from  said  company  in  lieu  of  said 
tax  until  otherwise  directed  by  the  Legislature  of  this 
State,  but  nothing  in  this  section  shall  be  construed  to  re- 
peal, modify  or  in  any  manner  affect  the  provisions  of  said 
Chapter  458,  Volume  12,  of  the  Laws  of  Delaware,  other- 
wise than  to  suspend  the  collection  of  said  tax  for  any 
year  in  which  the  said  company  shall  pay  the  gross  amount 
aforesaid  in  the  manner  aforesaid  in  lieu  of  said  tax:  and 
nothing  herein  shall  be  construed  as  a  contract  exempting 
the  said  company  from  such  taxation  as  may  hereafter  be 
imposed  by  law. 

Passed  at  Dover,  April  11th,  1873. 
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5.  On  the  29th  day  of  April,  A.  D.  1873,  the  appellant 
carried  the  respondent  as  a  passenger  from  Philadelphia, 
a  place  without  the  State  of  Delaware,  to  the  city  of  Wil- 
mington, in  the  State  of  Delaware,  a  distance  of  twenty-six 
and  forty-one  hundredths  miles,  and  for  the  carriage  of 
the  respondent  as  a  passenger,  as  aforesaid,  the  appellant 
charged  and  received  of  and  from  the  respondent  the  sum 
of  fifty  cents,  being  at  the  rate  of  $0.0189  per  mile. 

On  the  same  day  the  appellant  carried  the  respondent 
as  a  passenger  from  the  city  of  Wilmington,  a  place  within 
the  State  of  Delaware,  to  Port  Deposit,  a  place  without 
the  State  of  Delaware,  a  distance  of  thirty-seven  miles, 
and  for  the  carriage  of  the  respondent,  as  last  aforesaid, 
the  appellant  charged  and  received  of  and  from  the  re- 
spondent the  Slim  of  $1.85,  being  at  the  rate  of  $0.05  per 
mile. 

The  respondent  claims  that  the  latter  charge  was  an 
overcharge  in  that  for  the  carriage  of  the  respondent  as  a 
passenger  he  paid  at  the  rate  of  $0.0311  per  mile  more  in 
the  latter  than  the  former  case,  that  is  to  say  $1.15;  and 
he  seeks  to  recover  under  the  fourth  section  of  the  act 
above  recited,  ten  fold  the  amount  of  such  overcharge, 
or  ;ii)11.50.  The  appellant  hath  refused,  and  still  refuses,  to 
pay  the  said  sum,  alleging — 

1st,  That  the  enactment  of  the  fourth  section  of  the  act 
last  before  recited,  was  not  a  valid  exercise  of  Legislative 
power,  and  that  the  said  section  is  null  and  void,  and, 
therefore,  no  right  of  action  can  accrue  to  the  plaintiff 
under  or  by  virtue  of  the  same. 

2d,  That  even  admitting  the  enactment  of  the  said  last 
mentioned  section  to  be  a  vaHd  exercise  of  Legislative 
power,  upon  the  facts  as  stated,  no  overcharge  was  made 
within  the  true  intent  and  meaning  of  the  law. 

If  the  Court  shall  be  of  opinion  that  upon  the  facts  as 
stated,  the  enactment  of  the  fourth  section  of  the  act  last 
before  recited  was  a  valid  and  constitutional  exercise  of 
Legislative  power,  and  that  within  the  true  intent  and 
meaning  of   the   law   an   overcharge   was  made   upon  the 
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facts  as  stated,  then  judgment  shall  be  entered  for  the 
plaintiff  below,  respondent,  for  $11.50,  otherwise  judg- 
ment shall  be  entered  for  the  defendant  below,  appellant, 
either  party  to  have  the  right  to  remove  the  record  to  the 
Court  of  Errors  and  Appeals  of  this  State,  and  to  sue  out 
a  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  the  said  Court  of  Errors  and  Appeals.  It  is 
further  agreed  that  either  party  may  refer  in  the  argument 
of  the  case  to  any  act  of  the  Legislature  of  Delaware. 
Maryland  or  Pennsylvania,  relating  to  any  of  the  four 
railroad  companies  now  represented  by  the  Philadelphia, 
Wilmington  and  Baltimore  Railroad  Company,  or  to  the 
said  last  mentioned  company  itself,  and  that  any  and  all 
acts  of  assembly  thus  referred  to  shall  be  considered  as 
and  form  part  of  this  case  stated,  also  the  original  articles 
of  union  (copies  of  which  are  hereto  annexed). 

The  other  case  stated  only  varied  from  the  foregoing,  as 
follows : 

5.  On  the  said  29th  day  of  April,  A.  D.  1873,  the  appel- 
lant carried  for  the  respondent  as  freight,  nine  thousand 
feet  of  dry  Itimber  from  Port  Deposit,  a  place  without  the 
State  of  Delaware,  to  the  city  of  Wilmington,  in  the  State 
of  Delaware,  being  a  distance  of  thirty-seven  miles,  and 
for  the  carriage  of  said  Ivimber  as  aforesaid  the  appellant 
charged  and  received  of  and  from  the  respondent  the  sum 
of  $14.73,  being  at  the  rate  of  $0.3937  per  mile.  On  the 
same  day  the  appellant  carried  as  freight  for  the  respond- 
ent, nine  thousand  feet  of  dry  lumber,  from  Newport  to 
Wilmington,  both  being  places  within  the  State  of  Dela- 
ware a  distance  of  four  miles,  and  for  the  carriage  of  said 
freight  as  last  aforesaid,  the  appellant  charged  and  received 
of  and  from  the  respondent  the  sum  of  $7.35,  being  at  the 
rate  of  $1.82f  per  mile. 

The  respondent  claims  that  the  latter  charge  was  an 
overcharge  in  that  for  the  carriage  of  the  same  quantity 
of  freight  he  paid  at  the  rate  of  $1.42  per  mile  more  in  the 
latter  than  in  the  former  case,  that  is  to  say,  $5.68;  and 
he  seeks  to  recover  under  the  fourth  section  of  the  act 
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above  recited,  ten-fold  the  amount  of  such  overcharge  or 
$56.80.  The  appellant  hath  refused  and  still  refuses  to 
pay  the  said  sum,  alleging — 

1st,  That  the  enactment  of  the  fourth  section  of  the  act 
last  before  recited,  was  not  a  valid  exercise  of  Legislative 
power,  and  that  the  said  section  is  null  and  void,  and, 
therefore,  no  right  of  action  can  accrue  to  the  plaintifif 
under  or  by  virtue  of  the  same. 

2d,  That  even  admitting  the  enactment  of  the  said  last 
mentioned  section  to  be  a  valid  exercise  of  Legislative 
power,  upon  the  facts  as  stated,  no  overcharge  was  made 
within  the  true  intent  and  meaning  of  the  law. 

If  the  Court  shall  be  of  opinion  that  upon  the  facts  as 
stated,  the  enactment  of  the  fourth  section  of  the  act  last 
before  recited  was  a  valid  and  constitutional  exercise  of 
Legislative  power,  and  that  within  the  true  intent  and 
meaning  of  the  law  an  overcharge  was  made  upon  the 
facts  as  stated,  then  judgment  shall  be  entered  for  the 
plaintiff  below,  respondent,  for  $56.80,  otherwise  judgment 
shall  be  entered  for  the  defendant  below,  appellant,  either 
party  to  have  the  right  to  remove  the  record  to  the  Court 
of  Errors  and  Appeals  of  this  State  and  to  sue  out  a 
writ  of  error  from  the  Supreme  Court  of  the  United  States 
to  the  said  Court  of  Errors  and  Appeals.  It  is  further 
agreed  that  either  party  may  refer  in  the  argimient  of  the 
case  to  any  act  of  the  Legislature  of  Delaware,  Maryland 
or  Pennsylvania,  relating  to  any  of  the  four  railroad  com- 
panies now  represented  by  the  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company,  or  to  the  said  last  men- 
tion company  itself,  and  that  any  and  all  acts  of  assembly 
thus  referred  to  shall  be  considered  as  and  form  part  of 
this  case  stated,  also  the  original  articles  of  union  (copies 
of  which  are  hereto  annexed). 

The  exhibits  referred  to  in  the  cases  stated,  though 
annexed  to  them,  are  omitted  as  unnecessary  in  the  report 
of  the  case  in  this  court. 

Bates,    for    the    plaintiff    bolow,     respondent,    upon    the 
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first  question  presented  in  the  case  stated,  contended  that 
the  fourth  section  of  the  statute,  in  question,  was  a  consti- 
tutional exercise  of  legislative  power.  The  only  provision 
of  the  Constitution  of  the  United  States  which  it  was  said 
to  contravene,  was  that  which  proclaims  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts. 
He  was  not  prepared  to  controvert  the  proposition  that 
the  charter  of  the  company  constitutes  a  contract  between 
it  and  the  State,  and  that  a  material  alteration  of  it  with- 
out the  consent  of  the  company  would  impair  the  obligation 
of  the  contract  involved  in  it;  but  it  had  never  yet  been 
decided  that  such  a  statute  in  particular  as  this,  wotfld 
impair  the  obligation  of  the  contract  constituted  by  the 
charter  between  the  State  and  the  company.  The  essential 
point  ruled  first  in  the  Dartmouth  College  Case,  and  since 
recognized  and  affirmed  in  several  other  cases,  was  that 
the  charter  constitutes  a  contract  between  the  State  and 
the  company;  but  it  must  be  borne  in  mind  that  it  does 
not  put  a  corporation  on  any  other  or  better  footing  than 
an  individual,  for  a  corporation  has  not  all  the  rights,  privi- 
leges, or  immunities  of  a  natural  person,  or  an  individual, 
but  only  such  as  its  charter,  either  in  express  terms  or  by 
necessary  implication  confers  upon  it;  and  it  cannot  claim 
any  other  privilege  or  immunity  certainly  than  such  a 
contract  would  confer  on  an  individual.  Dartmouth  Col- 
lege vs.  Woodward,  4  Wheat.  519.  Thorp  vs.  R.  &  B.  R.  R. 
Co.  27  Verm.  145.  Binghamton  Bridge  Case,  3  Wall.  74. 
People  vs.  C.  &  A.  R.  R.  Co.,  5  Amer.  Law  Times  209,  217. 
Cool,  on  Const.  Lim.,  87.  The  legislature  must  be  held  to 
possess  sovereign  power  in  its  sphere  of  making  laws  to  the 
same  extent  as  the  Parliament  of  Great  Britain,  except 
so  far  as  it  is  limited  and  restricted  by  the  Federal  or  State 
Constitutions.  Cool,  on  Const.  Lim.  57,  88.  People  v.  Draper, 
15  N.  Y.  543.  27  Verm.  142.  6  Cranch  136.  An  act  of  the 
Legislature  is  presumed  to  be  constitutional  and  valid,  and 
if  its  unconstitutionality  is  alleged,  it  is  incumbent  on  those 
who  allege  it  to  establish  it;  and  to  sustain  the  objection 
taken  to  this  act,  the  court  must  be  satisfied  that  it  con- 


518        COURT   OF   ERRORS   AND   APPEALS. 


flicts  with  the  express  provisions  of  the  charter,  or  that  it 
Hmits  and  abridges  some  power,  privilege  or  immunity 
conferred  by  it,  in  such  a  manner,  as  to  preclude  all  future 
legislative  interference  with  it  without  the  consent  of  the 
company.  It  must  appear  that  the  section  of  the  statute 
in  question,  limits  or  curtails  some  express  or  implied 
power  conferred  by  the  charter  on  the  company;  and 
there  was  none  such  in  this  case,  unless  the  general  author- 
ity to  charge  tolls  was  to  be  so  construed.  But  the  act 
of  the  legislature  of  the  4th  of  February  1833,  consolidat- 
ing the  several  separate  companies  into  one,  as  well  as  the 
original  act  of  incorporation  of  the  Wilmington  and  Sus- 
quehanna Railroad  Company  in  the  seventeenth  section  of 
it,  and  the  original  act  incorporating  the  Philadelphia  and 
Delaware  County  Railroad  Company,  in  the  fifteenth  sec- 
tion of  it,  and  that  too,  of  the  Maryland  and  Delaware 
Railroad  Company,  in  the  nineteenth  section  of  it,  all 
alike  prescribe  the  rates  of  toll  upon  their  respective  roads, 
and  were  in  principle  and  in  view  of  the  law  the  same  as  the 
provision  objected  to  and  contained  in  the  fourth  section 
of  the  late  act  now  in  question. 

But  the  Legislature  cannot  by  an  act  of  incorporation, 
or  any  other  act  alienate  or  part  with  any  of  its  powers,  or 
the  sovereignty  of  the  State  in  the  exercise  of  which  the 
State  is  interested.  Hartford  Bridge  Case,  10  How.  534; 
and  the  right  and  authority  of  the  legislature  to  regulate 
the  charges  of  common  carriers  is  such  a  power,  for  the 
law-making  power  has  always  exercised  control  over  them 
to  prevent  exorbitant  charges,  or  unjust  discriminations 
in  respect  to  them,  in  which  the  public  is  so  largely  and 
vitally  interested.  And  is  the  question  of  the  lawful 
power  and  authority  so  to  regulate  and  control  them,  and 
when,  or  to  what  extent  it  shall  be  exercised  in  any  case, 
a  legislative,  or  a  judicial  question?  Railroad  companies 
are  quasi  public  corporations.  Cool,  on  Const.  Lim.  283. 
And  the  company  in  tquestion  is  expressly  declared  to  be 
such  in  its  charter.  A  railroad  is  also  a  public  highway, 
although   the   stock   of  the   company   is   private   property; 
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for  the  charter  is  not  granted  merely  to  make  money  for 
the  corporators,  but  the  main  design  of  it  is  the  public 
good  and  to  promote  the  general  welfare  of  the  commu- 
nity, and  all  its  rights  of,  eminent  domain  and  all  its  fran- 
chises as  a  corporation  are  delegated  and  conferred  upon 
it  by  the  legislature  as  a  trustee  for  that  great  purpose. 
But  even  viewed  as  private  property,  every  company  holds 
it,  as  every  individual  owns  and  holds  his  property,  that  is 
to  say,  subject  to  the  power  of  the  legislature  to  regulate 
the  use  of  it.  5  Amer.  Law  Times  204.  6  Ibd.  56.  No 
railroad  had  ever  been  constructed  without  obtaining  more 
or  less  of  the  lands  which  they  occupy  under  the  exclusive 
power  of  the  legislature  to  condemn  the  same  for  public 
use. 

There  are  doubtless  certain  powers  conferred  by  the 
charter  which  were  matters  of  contract  between  the  State 
and  the  company,  but  general  rights  or  powers  which  are 
not  conferred  by  it  as  property,  are  subject  to  regulation 
by  the  legislature.  Bank  of  the  Republic  vs.  Hamilton  County, 
21  ///.  59.  The  power  of  the  company  to  prescribe  its 
rates  of  toll,  was  not  a  right  conferred  on  the  company  as 
property.  The  People  vs.  The  Chicago  and  Alton  R.  R.  Co., 
5  Amer.  Law  Times  216.  And  railroad  companies  in  their 
relation  to  the  State  are  public  institutions.  Pierce  on 
Amer.  Railr.  Law,  20.  Again,  no  limitations  upon  the 
powers  of  the  legislature  are  to  be  implied  from  the  char- 
ter of  the  company,  for  in  grants  by  the  public  nothing 
passes  by  implication.  No  privilege  is  to  be  implied  from 
the  charter,  for  all  mono]Dolies  are  to  be  construed  strictly, 
and  all  corporations  are  such  in  their  character.  The 
power  here  claimed  must  either  be  expressly  given,  or  it 
must  be  indispensable  to  the  existence  of  the  company; 
and  the  power  here  contended  for  is  the  absolute  power  of 
the  company  to  charge  whatever  rates  of  toll  it  pleases 
uncontrolled  and  uncontrollable  by  the  legislature.  Charles 
River  Bridge  Co.  vs.  Warrington  Bridge  Co.,  11  Pet.  546. 

But  the  power  of  the  legislature  to  regulate  the  tolls  of 
the  company,  is  after  all,  a  part  of  the  police  power  of  the 
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legislative  department  of  the  Scate  government,  and  the 
test  of  that  power  is  whatever  is  necessary  to  preserve  the 
rights  of  the  citizen  without  invading  another.  2  Redf. 
on  Railways,  407,  n.  3.  Cool,  on  Const.  Lim.  572,  594.  And 
such  a  power  must  be  vested  in  the  legislature,  and  be 
subject  to  its  discretion,  and  such  a  power  being  absolutely- 
necessary  in  the  legislature  for  the  protection  of  the  peo- 
ple, the  court  cannot  consider  that  the  legislature  can  ever 
part  with  it  by  implication  merely. 

Gordon,  for  the  defendant  below,  appellant.  The  fourth 
section  of  the  statute  in  question  contravenes  that  provis- 
ion of  the  tenth  section  of  the  first  article  of  the  consti- 
tution of  the  United  States,  which  prohibits  a  State  from 
passing  any  act  impairing  the  obligation  of  contracts, 
because  the  charter  of  the  P.,  W.  &  B.  R.  R.  Co.  consti- 
tutes a  contract  within  the  meaning  and  protection  of  it, 
between  the  State  and  the  company;  and  that  section  of 
the  statute  which  undertakes  to  prescribe  and  regulate  the 
rates  which  the  company  may  charge  for  the  transporta- 
tion of  passengers  and  freight,  is  in  direct  conflict  with 
that  provision  of  the  charter  by  which  the  company  is 
authorized  to  demand  and  receive  such  sum  or  sums  of 
money  for  tolls  of  persons  and  property  as  the  directors 
of  it  should  from  time  to  time  think  reasonable,  provided 
that  the  toll  on  any  species  of  property  should  not  exceed 
eight  cents  per  ton  per  mile,  nor  on  passengers  four  cents 
each  per  mile,  and  also  with  that  other  provision  of  the 
charter  by  which  the  company  was  authorized  to  erect  the 
necessary  and  appropriate  buildings,  and  to  supply  loco- 
motive engines,  cars  and  steamboats  for  the  proper  trans- 
portation of  passengers,  goods,  wares  and  merchandise 
without  any  other  limitation  or  restriction  being  imposed 
as  to  the  rates  which  might  be  charged  for  such  transpor- 
tation. Dartmouth  College  vs.  Woodward,  4  Wheat.  519. 
Bailey  vs.  P.,  W.  &  B.  R.  R.  Co.,  4  Harr.  389.  Trustees  of 
Vincennes  University  vs.  Indiana,  14  How.  268.  Planter's 
Bank  vs.  Sharp,  6  Hoiv.  301.    Piqua  Bank  vs.  Knoop,  16  How. 
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369.  Binghamton  Bridge  Case,  3  Wall.  51.  N orris  vs. 
Abingdon  Academy,  7  Gill  &  Johns.  7.  Grammar  School  vs. 
Burt  11  Verm.  632.  Brown  vs.  Hummel.  6  Penn.  86.  Com- 
monwealth  vs.  Cullen,  13  Penn.  133.  State  vs.  Heyvoard,  3  Rich. 
389.  People  vs.  Manhattan  Co.  9  Wend.  351.  Com.  Bawfe  o/" 
Natchez  vs.  The  State,  14  Miss.  599.  Bachus  vs.  Lebanon,  11 
AT.  i/.  19.  Michigan  State  Bank  vs.  Hastings,  1  Doug.  225. 
Bridge  Co.  vs.  Hoboken  Co.  2  Beas.  81.  Miners  Bank  vs. 
Umted  States,  1  Green  {Iowa)  553.  Edwards  vs.  Jagers,  19 
/«ci.  407.  5to/^  7;5.  ATo^^,  47  Maine  189.  i5w^g«  w.  G.  W. 
R.  R.  Co.  25  ///.  353.  People  vs.  J.  &  M.  R.  R.  Co.  9 
Mich.  285.  Bank  of  the  State  vs.  Bank  of  Cape  Fear,  13 
Ired.  75.  Mills  vs.  Williams,  11  Ired.  558.  Hawthorne  vs. 
Culeff,  2  Wall.  10.  Wales  vs.  Stetson,  2  Mass.  146.  King  vs. 
Dedham  Bank,  15  Mass.  447.  Nicholls  vs.  Bertram,  3  Pick. 
342. 

It  was  admitted  on  the  other  side  that  the  charter  con- 
stitutes a  contract  between  the  State  and  the  company, 
though  not  a  contract  which  has  any  force  or  effect  in  rela- 
tion to  this  matter.  But  it  not  only  constitutes  on  the 
part  of  the  State  a  contract  with  the  company  in  relation 
to  this  and  every  other  valuable  right,  franchise  and  privi- 
lege granted  and  conferred  by  it,  but  also  with  the  other 
sister  States  under  their  joint  and  concurrent  legislation 
for  the  union  and  consolidation  of  the  several  original  parts 
or  links  of  their  railroad  lying  within  their  respective 
limits,  into  one  continuous  railroad  under  the  control, 
management  and  ownership  of  one  united  and  consolidated 
company.  By  the  second  section  of  the  original  charter 
of  the  company  which  constructed  the  portion  of  it  in 
this  State,  as  soon  as  four  thousand  shares  were  subscribed 
to  the  stock  of  it,  the  subscribers  were  declared  to  be  in- 
corporated by  the  name  of  The  Wilmington  and  Susque- 
hanna Railroad  Company,  and  by  the  same  name  to  have 
perpetual  succession,  and  be  able,  among  other  things,  to 
ordain  and  enforce  such  by-laws  and  regulations  as  should 
be  deemed  necessary  and  convenient  for  the  government 
of  said  corporation,  not  repugnant  to  the  constitution  and 


522         COURT   OF   ERRORS  AND  APPEALS. 


laws  of  the  United  States  and  of  this  State,  and  generally 
to  do  all  and  singular  the  matters  and  things  which  to 
them  it  shall  lawfully  appertain  to  do  for  the  well  being 
and  ordering  of  the  same;  while  by  the  third  section  of  it, 
among  other  things,  it  is  also  provided  when  and  how  the 
president  and  directors  of  the  company  shall  be  chosen, 
and  who  may  make  such  by-laws,  rules  and  regulations 
(not  repugnant  as  before  stated)  as  may  be  necessary  to 
the  well  governing  the  affairs  of  the  company;  and  by 
the  seventeenth  section  of  it,  it  is  expressly  provided  that 
on  the  completion  of  the  said  railroad,  the  same  shall  be 
esteemed  a  public  highway  for  the  conveyance  of  passen- 
gers and  transportation  of  merchandise  and  commodities, 
under  such  regulations  as  shall  be  prescribed  by  the  direc- 
tors; and  it  shall  and  may  be  lawful  for  the  said  company 
to  demand  and  receive  such  siim  or  simis  of  money  for 
tolls  of  persons  and  property,  as  they  shall  from  time  to 
time  think  reasonable,  provided  that  the  toll  on  any 
species  of  property  shall  not  exceed  eight  cents  per  ton 
per  mile,  nor  on  passengers  four  cents  each  per  mile. 
That  act  of  incorporation  was  passed  on  the  18th  day  of 
January  in  the  year  1832,  at  the  very  inception  of  such  en- 
terprises and  when  railroads  were  comparatively  novel  and 
untried  things  in  this  country,  and  when  the  projectors  of 
them  were  not  yet  aware  that  it  would  be  impracticable 
for  the  public  to  use  them  like  turnpike  roads,  or  to  oper- 
ate them  without  the  necessary  machinery  and  rolling 
stock  furnished  for  them  by  the  companies  owning  them; 
and,  therefore,  we  should  not  be  surprised  to  find  in  the 
next  succeeding  section  of  the  charter,  a  provision  that  if 
the  owner  or  driver  of  any  car,  carriage,  wagon,  or  con- 
veyance upon  the  said  railroad,  shall  pass  by  any  place 
appointed  for  receiving  tolls,  without  making  payment 
thereof,  he  should  forfeit  and  pay  for  everv  such  offence, 
the  simi  of  twenty  dollars  to  the  company.  But  strange 
and  unreasonable  as  such  a  provision  may  now  seem  to  us, 
it  would  clearly  serve  to  show  that  when  the  legislature 
then  imposed  or  prescribed  the  limitation  of  tolls  of  per- 
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sons  and  property  in  the  preceding  section,  it  did  not  con- 
template that  even  at  those  rates,  the  company  was  to  in- 
cur the  expense  of  supplying  the  rolling  stock  and  carry- 
ing the  passengers  and  goods  in  addition  to  building  and 
supplying  the  road  itself  for  such  purposes.  And  for  that 
reason  he  had  no  hesitation  in  saying  that  even  those  lim- 
itations could  have  no  application  in  such  a  case,  and  that 
consequently  the  charter  is  practically  without  any  limita- 
tion whatever  as  to  the  rates  of  fare  and  freight  to  be 
charged  by  the  company  in  such  a  case,  and  as  the  road 
has  in  point  of  fact  been  equipped  and  operated  solely  by 
the  company  itself  ever  since  it  was  made. 

Now  the  main,  if  not  the  only  object  which  both  the  legis- 
lature and  the  company  had  in  view,  the  one  in  granting  and 
the  other  in  accepting  the  charter,  was  to  build  the  rail- 
road and  carry  persons  and  property  over  it  for  hire,  and 
alike  for  the  accommodation  and  advantage  of  the  public, 
and  the  remuneration  and  profit  of  those  who  should  em- 
bark their  capital  in  the  building  and  operation  of  it.  This 
was,  therefore,  the  essential  right  and  franchise  conferred 
by  the  legislature  on  the  company  whep  it  was  incorpor- 
ated, and  without  which  no  other  power,  right  or  franchise 
conferred  by  its  charter,  could  be  of  any  value  to  it. 
And  this  essential  right  and  franchise  to  charge  for  the 
carriage  or  transportation  of  passengers  and  property 
having  thus  been  granted  without  any  limitation  or  quali- 
fication, and  entirely  committed  to  the  discretion  of  the 
company  to  regulate  the  rates  to  be  charged  for  such  trans- 
portation as  the  directors  of  it  should  deem  reasonable,  in 
consideration  of  which  every  stockholder  in  it  may  have 
subscribed  or  become  a  member  of  it,  how  can  the  legisla- 
ture now  abridge  or  restrict  that  franchise  against  the  will 
of  the  company  without  impairing  the  obligation  of  the  con- 
tract by  which  it  was  granted  and  guaranteed  to  it  under 
the  provision  of  the  federal  constitution?  At  common  law 
wliat  would  constitute  a  reasonable  charge  by  a  common 
carrier  for  the  transportation  of  goods  would  be  a  legal  and 
judicial  question   for  the  consideration  and   decision  of  a 
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court  and  jury,  and  is  not  a  question  for  the  decision  of  the 
legislature. 

Under  the  rates  of  the  company  when  this  statute  was 
enacted  the  charge  for  a  few  miles,  or  the  shortest  distance, 
was  nine  cents  per  hundred  pounds  of  freight,  but  from 
Baltimore  to  Delmar,  a  distance  of  one  hundred  and  sixty- 
three  miles,  and  the  greatest  distance  between  any  points 
on  the  roads  of  the  company,  the  charge  was  only  sixty- 
one  cents  per  hundred  pounds.  And  at  the  former  rate 
under  this  statute,  it  could  only  charge  thirty-seven  hun- 
dredths of  a  cent  per  hundred  pounds  for  a  few  miles,  or 
practically  nothing  at  all,  or  it  would  be  constrained  to 
charge  for  the  latter  and  longest  distance  two  dollars  and 
sixty-two  cents,  instead  of  sixty-one  cents  per  hundred 
pounds.  If  the  statute  is  valid  and  constitutional  and 
binding  upon  the  company,  it  must  do  one  or  the  other, 
and  as  the  former  would  be  practically  impossible  on  a  very 
large  proportion  of  their  freights  for  short  distances,  the 
latter  rate  would  have  to  be  adopted  for  all  distances,  which 
would  be  alike  ruinous  both  to  the  company  and  to  all 
freighters,  and  would  render  the  act  a  fatal  injury,  instead 
of  a  benefit,  to  the  people  of  the  State.  Under  the  exist- 
ing tariff  of  rates  where  one  class  of  freights  is  only  twelve 
dollars  and  twenty  cents  per  ton  between  the  two  points 
stated,  it  would  have  to  be  under  the  statute,  if  the  com- 
pany is  bound  by  it,  fifty-two  dollars  and  forty  cents  per 
ton.  It  was,  therefore,  apparent  that  the  fourth  section 
of  the  act  in  question  was  as  unwise  and  injudicious  as  it 
was  unconstitutional  in  its  character. 

Comegys,  on  the  same  side.  Whenever  a  grant  is  made 
to  a  company  every  thing  necessary  to  the  power  is  grant- 
ed with  it,  for  such  is  the  general  principle  of  implication 
in  all  corporate  grants.  The  counsel  on  the  other  side  had 
rested  the  power  of  the  legislature,  to  pass  the  section  of 
the  act  in  question,  on  two  grounds,  the  police  power  of 
the  State,  and  the  power  residing  in  the  Legislature  to 
regulate  common  carriers.     The  police  power  of  a  State 
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has  been  defined  in  the  authority  cited  by  him,  and  he  was 
content  with  that  definition.  It  extends  to  the  protection 
of  the  Hves,  limbs,  health,  comfort  and  quiet  of  all  persons, 
and  of  all  property  within  it.  It  must,  of  course,  be  with- 
in the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to 
injure  others.  By  the  general  police  power  of  the  State, 
persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general  comfort,  health 
and  prosperity  of  the  State;  of  the  right  of  the  legisla- 
ture to  do  which,  no  question  ever  was,  or  upon  acknowl- 
edged general  principles,  ever  can  be  made,  so  far  as  nat- 
ural persons  are  concerned.  Thorpe  vs.  R.  &  B.  R.  R.  Co. 
27  Verm.  149.  Cool.  Const.  Lim.  572.  That  power  however 
does  not  concern  the  business  of  men  in  general,  or  of  in- 
corporated companies  either,  but  only  so  far  as  it  prejudi- 
cially affects  the  comfort,  health,  safety  and  well  being  of 
others.  Under  this  power  the  legislature  can  if  it  sees 
proper,  regulate  the  speed  of  railroad  trains,  require  sig- 
nals to  be  displayed  or  given  to  avoid  danger  and  prevent 
injury  to  persons  both  on  or  off  the  trains,  and  even  to 
preclude  the  overloading  of  them,  and  such  other  like  sal- 
utary restraints  for  similar  purposes.  But  under  that  well 
known  and  well  understood  power  for  such  important  and 
special  purposes,  the  legislature  can  no  more  interfere 
with  or  attempt  to  regulate  the  general  rates  of  freight 
or  fares  on  railroads,  than  it  can  under  the  same  power 
claim  to  regulate  wages  of  individuals,  or  prescribe  o: 
limit  the  prices  to  be  charged  by  a  co-partnership 
in  its  business;  for  under  that  power  the  legislature 
has  no  more  authority  for  the  object  and  purposes 
of  it,  over  any  company  incorporated  by  it,  than  it  has 
over  any  individual  under  the  like  circumstances,  unless 
that  authority  is  expressly  reserved  to  it  in  the  charter  of 
the  company. 

It  was  not  necessary  to  consider  or  inquire  what  authority 
or  power  the  legislature  may  have  to  regulate  the  charges 
of   an   individual,    or   of  two  or  more   persons   conducting 
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the  business  of  a  common  carrier  at  common  law  merely, 
and  without  any  charter  or  act  of  incorporation  conferring 
upon  him  or  them  the  right  to  conduct  and  charge  for 
such  business  in  a  corporate  name,  and  as  a  corporate 
franchise  and  privilege,  for  in  the  former  case  there  could 
be  no  contract  either  express  or  implied  between  the  State 
and  such  a  common  carrier  in  regard  to  the  matter,  and, 
therefore,  no  question  as  to  the  impairment  of  the  obliga- 
tion of  it,  could  possibly  arise  in  any  such  case.  But  here 
we  have  a  common  carrier,  not  at  common  law,  but 
expressly  made  and  incorporated  by  a  statute  as  such,  with 
chartered  rights,  franchises  and  privileges,  and  with  full 
and  ample  powers,  first  to  construct  at  vast  expense,  but 
at  their  own  cost,  a  great  railroad,  and  afterward  to  oper- 
ate it,  and  to  manage  and  regulate  its  business  and  to 
charge  for  the  service  and  facilities  afforded  by  it  to  all 
who  might  have  occasion  to  use  it,  such  rates  of  compen- 
sation as  the  directors  might  think  reasonable,  without 
anv  limitation  or  restriction  on  their  discretion  except  that 
which  is  expressly  imposed  by  the  proviso  contained  in 
the  seventeenth  section  of  the  charter;  and  without  any 
reservation  of  the  right  to  further  limit  or  restrict  it,  there 
could  be  no  question  on  the  authorities  cited  by  his  col- 
league, that  such  a  charter  constitutes  a  contract  between 
the  State  and  the  company  that  it  shall  have  and  retain 
this,  as  well  as  other  rights  and  franchises  granted  and 
conferred  by  it,  undiminished  and  unimpaired  by  any 
future  act  of  the  legislature  without  the  consent  of  the 
company,  and,  therefore,  the  fourth  section  of  the  statute 
which  had  been  made  a  part  of  the  case  stated,  was  uncon- 
stitutional. If  not  so  held  to  be  by  the  court,  it  would  be 
difficult  to  estimate  or  detail  the  evils  which  it  will  entail 
alike  on  the  company  and  the  community  which  it  serves. 
Under  it,  if  the  company  should  even  issue  commutation 
tickets,  which  is  common  with  all  railroad  companies,  and 
not  unfair  or  unjust  in  principle,  it  would  constitute  a 
prohibited  discrimination  and  would  subject  it  to  the  for- 
feiture of  ten-fold  the  difference  of  the  price  between  a 
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regular  and  a  commutation  ticket,  nor  could  there  be  any 
more  excursion  trains,  or  special  trains  on  any  occasion  at 
reduced  rates,  or  at  either  more  or  less  than  the  usual  and 
one  uniform  scale  of  charges,  for  it  distinctly  provides  that 
no  discriminations  are  to  be  permitted.  But  these  were 
only  a  few  of  the  illiberal  and  injurious  constructions  that 
could  and  would  be  given  to  it. 

Lore,  Attorney  General,  on  behalf  of  the  State.  The 
design  of  the  legislature  and  the  sole  object  of  the  section 
in  question  was  simply  to  prevent  any  in  just  discrimina- 
tions by  this,  or  any  other  railroad  company,  against  the 
people  of  this,  and  in  favor  of  the  people  of  any  other 
State,  which,  it  was  alleged,  had  been  made  by  it.  Or,  in 
other  words,  the  object  simply  was  to  establish  a  just 
equality  of  rates  between  our  own  citizens  and  the  citizens 
of  other  States;  and  although  the  phraseology  of  the  sec- 
tion was  not  as  clear  and  explicit. as  it  might  and  should 
be,  the  simple  meaning  of  it  is  that  for  the  like  or  the 
same  distances  over  the  roads  of  this  or  any  other  com- 
pany, the  rates  imposed  upon  our  own  citizens  shall  be 
the  same  as  those  imposed  upon  the  citizens  of  other  States, 
which  would  be  in  strict  accordance  with  the  charter  of 
the  company,  and  with  any  contract  that  might  be  implied 
in  it  between  the  State  and  the  company;  and  if  the  sec- 
tion was  susceptible  of  that  construction,  or  such  a  con- 
struction as  would  obviate  the  objection  made  to  the  con- 
stitutionality of  it,  the  Court  would  be  bound  to  so  con- 
strtie  it.  Bailey  vs.  P.,  W.  &  B.  R.  R.  Co.,  4  Harr.  389. 
Cool.  Const.  Lim.  574.  The  Court  was  further  bound  to 
presume  it  to  be  constitutional,  until  the  contrary  satisfac- 
torily appeared.  Whether  it  was  properly  embraced  in 
the  police  power  of  the  State,,  or  not,  he  had  no  doubt 
whatever  of  the  constitutional  power  of  the  legislature  to 
regulate  the  rates  of  the  railroad  companies  of  the  State, 
which  were  the  creatures  of  its  own  making,  po  far,  at 
least,  as  to  prevent  any  discrimination  in  rates  in  favor  of 
the  people  of  any  State,  or  of  any  community  and  against 
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those  of  another  for  the  like  amount  of  service  rendered 
to  each  of  them.  For  if  the  legislature  had  not  this  pow- 
er, then  it  would  be  competent  for  such  a  company  by 
such  an  odious  and  unjust  discrimination,  to  build  up  one 
community  upon  the  ruins  of  another,  so  far  as  it  could 
be  effected  by  the  management  of  its  business.  And  it 
had  been  so  decided  in  the  recent  case  of  The  People  vs. 
The  Chicago  &  Alton  Railroad  Company  in  the  Courts  of 
Illinois.  And  if  such  was,  as  he  believed,  the  true  and 
proper  meaning  and  construction  of  the  section  in  question 
there  could  be  no  difficulty  or  inconvenience  whatever  in 
the  company's  regulating  its  rates  in  conformity  with  it. 

Bates,  Chancellor,  announced  the  opinion  of  the 
Court : 

The  questions  reserved  in  these  actions  for  the  opinion 
of  the  Court  of  Errors  and  Appeals  draw  under  consid- 
eration the  validity  of  the  fourth  Section  of  An  Act  of 
the  General  Assembly  of  this  State,  passed  at  Dover,  April 
11,  1873.  The  provision  in  controversy  is  in  these  words, 
viz. : — 

S(ECTiON  4. — That  if  the  said  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company,  or  any  other  railroad 
company  in  this  State,  shall,  either  as  the  operator  of  its 
own  railroad  or  railroads,  or  as  lessee  of  other  railroads 
within  the  State,  charge  and  receive  a  greater  rate  per 
mile  for  the  carriage  of  passengers  (except  so  far  as  the 
same  may  be  increased  to  the  amount  of  the  tax  annually 
paid  under  the  provisions  of  Chapter  458,  Volume  12  of 
the  laws  of  Delaware)  or  for  the  carriage  or  transportation 
of  goods,  wares  or  merchandise  or  other  property  what- 
soever, from  place  to  place  within  the  State,  or  from  a 
place  within  the  State  to  a  place  without  the  State,  than 
is  charged  by  such  company  for  the  carriage  of  passengers 
and  the  transportation  of  property  or  freight  for  like  dis- 
tances, or  per  mile,  from  places  without  the  State  to  places 
within  the  State,  or  from  places  without  the  State  through 
the  State  to  other  places  without  the  State,  the  person  or 
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persons  paying  such  charges,  either  as  fare  or  freight, 
shall  be  entitled  to  recover  from  such  company  so  charg- 
ing and  receiving  the  same,  a  sum  of  ten-fold  the  amount 
of  the  money  so  paid,  to  be  recovered  in  an  action  of  debt 
or  assumpsit,  as  like  amounts  are  now  recovered  by  law. 

Several  objections  to  this  statute  were  made  at  the  bar. 
The  objection  which  in  the  judgment  of  the  Court  is  de- 
cisive, and  upon  which  alone  its  opinion  will  be  given,  is 
that  which  treats  the  Act  as  within  the  clause  of  the  Con- 
stitution of  the  United  States,  which  declares  that  no 
State  shall  pass  any  "law  impairing  the  obligation  of 
contracts." — Art.  I,  Sec.  10. 

A  wide  range  of  argument  was  taken,  but  among  all 
the  questions  discussed  two  only  are  material.  These  are, 
(1)  is  the  charter  of  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company  a  contract  in  the  sense  of 
the  constitutional  provision?  and  (2)  if  it  be  such,  then 
does  the  Act  impair  its  obligation? 

Botli  these  questions  are  answered  by  rules  for  the  con- 
struction of  this  provision  of  the  Constitution  long  since 
established  by  the  Supreme  Court  of  the  United  States— 
the  tribunal  which  is  the  ultimate  and  only  authoritative 
expounder  of  the  Federal  Constitution. 

In  the  first  place,  then,  since  the  decision  of  the  cele- 
brated Dartmouth  College  Case,  in  1819,  (4  Wheat.  S.  C.  Rep. 
518)  it  had  ceased  to  be  a  point  for  discussion  that  a  cor- 
porate charter  is  a  contract  within  the  prohibitory  clause 
referred  to;  and  further,  that  a  charter  is  none  the  less 
protected  against  legislative  interference,  although  the 
franchise  granted  be  one  in  the  exercise  of  which  the  pub- 
lic are  interested,  if,  nevertheless,  the  corporation  itself 
be  a  private  one.  For,  the  uses  of  a  corporation  may  in 
a  certain  sense  be  public,  and  yet  the  corporation,  with 
its  franchises  and  property,  be  private, — as  much  so  as  if 
such  franchises  and  property  were  vested  in  a  single  per- 
son instead  of  in  a  company;  and  nothing  can  be  clearer 
than  that  franchises  and  property  which  in  their  nature 
are  private  must  be  equally  inviolate  whether  vested  in  a 
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corporation  or  in  an  individual.  To  this  class  of  private 
corporations  for  public  uses  belong  a  large  number,  such 
as  colleges,  banks,  insurance,  turnpike  companies,  &c.  A 
broadly  marked  distinction  is  taken  in  the  Dartmouth 
College  case  between  these  quasi-public  corporations  and 
those  of  a  more  limited  class  which  are  strictly  public 
corporations.  The  latter  might  be  more  properly  distin- 
guished as  civil  or  municipal  corporations.  These  are 
created  by  the  Legislature  solely  for  purposes  of  local 
government,  such  as  are  incorporated  cities,  towns,  or 
counties.  They  are  depositories  of  a  portion  of  the  po- 
litical power  of  the  State,  which  they  exercise  not  as  a 
private  franchise  but  as  a  public  trust, — as  the  mere 
agents  or  trustees  of  the  Legislature,  subject  to  its  super- 
vision and  control.  Such  a  charter  is  not  in  any  proper 
sense  a  contract  inter  partes,  within  the  prohibitory  clause 
of  the  constitution.  It  is  therefore  revocable,  and  is  sub- 
ject to  alteration  at  the  pleasure  of  the  Legislature,  sav- 
ing any  private  rights  and  interests  which  may  have  pre- 
viously become  vested  under  the  action  of  the  corporate 
body.  But  charters  creating  what  may  be  termed  busi- 
ness corporations  possess  all  the  ingredients  of  contracts. 
First,  there  are  parties,  whose  concurrent  action  is  essen- 
tial to  give  them  force  and  effect,  the  government  prof- 
fering and  the  corporations  accepting  the  franchise,  with 
such  privileges  and  conditions  as  the  Legislature  may  see 
fit  to  attach  to  it.  There  are  also  mutual  obligations  im- 
pliedly assumed  by  the  parties, — the  Government  becom- 
ing bound,  on  the  one  hand,  for  the  secure  enjoyment  by 
the  grantees  of  the  corporate  franchise,  according  to  the 
terms  and  conditions  of  the  charter,  and  the  corporators, 
on  the  other  hand,  undertaking,  in  consideration  of  the 
privileges  bestowed,  to  exercise  them  faithfully  for  the 
purposes  contemplated  in  the  grant  of  them.  Further, 
the  business  conducted  under  such  charters,  quite  as 
much  as  like  enterprises  set  on  foot  by  persons  unincor- 
porated, is  provided  for  by  ])rivate  capital  invested  by  the 
corporators   for   their   individual   profit,    and   the   propertv 
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held  and  employed  by  the  corporation  belongs  to  the  cor- 
]3orators.  The  State  takes  no  part  in  the  outlay  or  profits 
of  the  enterprise,  and  holds  no  interest  whatever  in  the 
corporate  property  or  effects,  except  in  some  special  in- 
stances in  which  the  State  becomes  a  stockholder.  The 
corporate  franchise  itself,  although  created  by  the  Legis- 
lature, becomes  when  vested  by  due  acts  of  acceptance,  a 
species  of  private  property,  and  is  recognized  and  pro- 
tected at  common  law  as  fully  as  any  other  kind  of  prop- 
erty'.  The  interest  which  the  public  have  in  the  objects 
and  operations  of  these  business  corporations  is  purely 
incidental,  and  in  no  degree  detracts  from  the  private 
nature  of  the  corporation  and  of  its  franchises / 

The  Supreme  Court  in  the  Dartmouth  College  case,  in 
its  most  elaborate  examination  of  this  subject,  found  that 
at  common  law  charters  of  incorporation  had  always  been 
recognized  and  treated  as  contracts  between  the  crown 
and  the  grantees;  that  it  is  not  competent  even  for  royal 
prerogative,  without  the  consent  of  the  corporation,  to 
alter  or  abridge  them;  that  they  could  be  revoked  only 
in  the  case  of  a  forfeiture  for  negligence  or  abuse  of  the 
franchise,  judicially  ascertained.  The  Court,  therefore, 
considered  that  charters  were  strictly  and  technically 
within  the  language  of  the  Constitution,  since  that  in- 
strument must  be  presumed  to  have  employed  the  term 
"contract"  according  to  its  settled  usage  at  common  law. 
And  this  construction  the  Court  found  to  be  supported 
by  all  the  considerations  of  policy  which  led  to  the  adop- 
tion of  the  prohibitory  clause;  since  for  no  species  of 
legal  rights  could  the  protection  of  the  clause  be  more 
important  than  for  those  created  by  charters,  whether  we 
consider  the  heavy  outlays  of  capital  often  made  under 
them,  the  value  of  the  property  acquired,  or  the  public 
interests  not  infrequently  involved  in  their  objects  and 
operations.  So  clearly  did  the  Supreme  Court  consider 
all  charters  (other  than  such  as  are  strictly  public  or 
municipal)  to  be  within  the  prohibitory  clause,  that  in 
the  case  cited  they  extended  the  protection  of  the  clause 
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to  a  charter  which  was  granted  not  for  private  gain  or 
profit,  nor  for  any  of  the  ordinary  purposes  of  trade  or 
business,  but  purely  for  a  pubHc  charity,  i.  e.  for  the 
christianizing  of  Indians  and  the  education  of  youth. 
For  the  Court  considered  that  the  corporate  franchise, 
for  whatever  object  it  might  have  been  granted,  together 
with  the  right  to  exercise  it  according  to  the  terms  and 
conditions  of  the  charter,  was  itself,  when  once  vested, 
a  legal  right,  and  as  such  was  as  well  entitled  to  the  pro- 
tection of  the  constitution  and  laws  as  were  any  of  the 
more  tangible  species  of  private  property,  for  the  acquir- 
ing or  holding  of  which  corporations  are  ordinarily 
created. 

It  need  only  be  further  remarked  on  this  point  that 
our  Court  of  Errors  and  Appeals  has  already  accepted 
the  ruling  of  the  Dartmouth  College  case  as  the  law  of 
this  State,  and,  as  it  happens,  has  applied  it  to  the  pro- 
tection of  the  very  corporation  now  before  us.  In  Bailey 
vs.  The  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Co.,  4  Marring.  389,  the  charter  of  this  company  was  held 
to  be  a  contract  within  the  prohibitory  cause  of  the 
Federal  Constitution,  and  an  Act  of  the  Legislature 
abridging  certain  corporate  privileges  under  it  was  on 
that  ground  held  to  be  invalid. 

We  may  next  proceed  to  inquire  whether  the  Act  of 
the  General  Assembly  under  consideration  impairs  the 
obligation  of  the  contract  contained  in  the  charter  of 
the  railroad  company.  And  to  this  question  also  the 
Dartmouth  College  case  will  be  found  to  afford  a  clear 
and  conclusive  answer. 

The  sense  of  the  phrase  "impairing  the  obligation  of  a 
contract"  and  the  precise  effect  of  the  constitutional  pro- 
hibition will  vary  somewhat  according  to  the  subject 
matter  to  which  it  is  applied.  In  the  case  of  contracts 
wholly  executory,  which  were  doubtless  those  directly 
contemplated  by  the  Constitution,  the  operation  of  the 
clause  would  be  to  prohibit  any  law  discharging  or 
releasing   a   party   to   the   contract   from   the   stipulations 
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undertaken  to  be  performed  on  his  part,  or  modifying 
such  stipulations.  It  is  thus  that  a  State  insolvent  law 
which  undertakes  to  discharge  a  debt  contracted  prior  to 
its  passage  comes  m  conflict  with  the  constitutional  pro- 
vision. Where  the  contract  is  an  executed  one,  as  is  a 
grant,  the  obligation  of  it  is  held  to  be  impaired  by  a 
law  operating  to  divest  any  right  or  estate  which  has 
passed  or  become  vested  under  the  grant.  Such  was  the 
construction  of  the  phrase  under  consideration  in  the  cel- 
ebrated case  of  Fletcher  vs.  Peck,  6  C ranch  87,  in  which  an 
Act  of  a  State  Legislature,  undertaking  to  re-assume 
rights  which  had  vested  under  a  grant  made  by  a  prior 
Legislature,  was  held  to  impair  the  obligation  of  the  con- 
tract implied  in  the  grant.  The  Dartmouth  College  case 
was  the  first  in  which  this  phrase  "impairing  the  obliga- 
tion of  a  contract,"  received  a  direct  judicial  construction 
as  applied  to  a  corporate  charter.  Such  a  charter  would 
seem  to  be  quite  clearly  within  the  principle  of  Fletcher 
vs.  Peck.  For  treating  a  charter  simply  as  a  grant  or 
executed  contract,  the  franchise  which  is  the  subject  mat- 
ter of  the  grant,  must  be  as  clearly  protected  by  the  Con- 
stitution against  any  revocation  or  abridgment  of  it,  as  is 
a  title  to  land  which  may  be  the  subject  of  a  legislative 
grant.  But  a  charter  is  a  contract  both  executed  and 
executorv;  and  viewing  it  in  the  latter  aspect,  the  Court 
in  the  Dartmouth  College  case  held  that  in  the  grant  of  a 
charter  there  is  an  implied  contract  on  the  part  of  the 
Government  that  the  corporators  having  accepted  the 
franchise,  shall,  so  long  as  they  exercise  their  corporate 
powers  faithfully,  in  accordance  with  the  ends  and  pur- 
poses of  their  incorporation,  enjoy  the  franchise  as  fully 
and  beneficially  as  it  is  granted,  without  abridgment  or 
alteration.  Hence  the  Court  deduced  as  the  principle  of 
its  decision,  that  a  law  altering  the  charter  in  any  of  its 
material  provisions,  without  the  consent  of  the  corpora- 
tion, impaired  the  obligation  of  the  contract.  Now,  what 
will  or  will  not  amount  to  such  a  material  alteration 
of  the  charter  as  to  bring  a  law  into  conflict  with  the 
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constitutional  prohibition  it  may  not  be  easy  to  define, 
but  it  is  sufficient  and  quite  safe  to  say  that  an  Act  hav- 
ing the  effect  to  abridge  or  restrict  any  power  or  privi- 
lege vested  by  the  charter  which  is  material  to  the  bene- 
ficial exercise  of  the  franchise  granted,  and  which  must  be 
supposed  to  have  entered  into  the  consideration  which 
induced  the  corporators  to  accept  the  charter  and  to  assume 
the  duties  imposed  by  it,  is  such  an  alteration  as  the  con- 
stitutional provision  forbids,  and  that  any  Act  so  operating 
is  invalid. 

Let  us  apply  this  principle  to  the  case  in  hand.  The 
object  and  effect  of  the  law  under  consideration  is  to  reg- 
ulate, and  so  far  to  restrict,  the  power  of  the  railroad 
company  to  charge  for  the  transportation  of  passengers 
and  freight.  Of  such  a  power  it  is  hardly  enough  to  say 
that  it  is  one  of  value  and  importance  to  the  company; 
it  is  one  essential  to  the  enjoyment  of  the  franchise,  and 
must  be  presumed  to  have  been  the  consideration  for 
which  the  corporators  accepted  the  charter,  invested  their 
money,  and  assumed  the  obligations  imposed  upon  them. 
It  was  undoubtedly  competent  for  the  Legislature,  by  a 
provision  in  the  charter,  to  reserve  to  itself  the  right  to 
supervise  and  regulate  m  the  future  this  power  of  the 
company;  but.  upon  a  careful  examination  of  the  orig- 
inal Acts  incorporating  the  several  companies  now  com- 
posing the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company,  we  are  unable  to  find  in  them  any  reser- 
vation of  such  legislative  control  over  these  companies 
as  is  necessary  to  sustain  the  Act  under  consideration. 
The  power  to  adjust  its  tariff  of  charges  by  its  own  offi- 
cers, according  to  their  views  of  the  necessities  of  busi- 
ness and  of  justice  to  the  public,  without  supervision, 
was  a  i)art  of  the  franchise  as  it  was  granted.  The  at- 
tempted regulation  by  the  Legislature  of  this  power 
materiallv  abridges  the  beneficial  exercise  of  it  by  the 
corporation,  and  without  any  doubt  impairs  the  obliga- 
tion of  the  contract  in  the  sense  of  the  constitution  as 
interjjrcted  by  the  Dartmouth  College  case.     The  question 
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is  not  admissible  in  what  degree  the  power  of  the  com- 
pany to  charge  is  restricted  by  the  statute,  or  whether 
the  reg\ilation  enacted  by  it  is  or  is  not  a  reasonable  or 
proper  one.  The  principle  is  that  any  material  modifi- 
cation of  the  charter,  or  of  the  franchises  or  powers 
granted  under  it,  is  prohibited  by  the  Constitution.  In 
the  Dartmouth  College  case  the  amendment  of  the  char- 
ter by  the  Legislature  of  New  Hampshire  appears  to  have 
been  made  in  good  faith,  with  a  view  to  enlarge  the 
sphere  and  increase  the  usefulness  of  that  institution. 
What  was  before  a  college  only  was  by  the  Act  converted 
into  a  university;  the  original  board  of  trustees  was  in- 
creased in  number,  and  the  general  administration  of  the 
institution  by  the  trustees  was  made  subject  to  the  super- 
vision of  a  Board  of  Overseers,  who  were  to  be  appoint- 
ed by  the  Governor  and  Council,  and  who  thus  directly 
represented  the  State.  Says  Chief  Justice  Marshall,  in 
his  opinion,  after  detailing  these  changes:  "This  may  be 
for  the  advantage  of  this  college  in  particular,  and  may 
be  for  the  advantage  of  literature  in  general,  but  it  is  not 
according  to  the  will  of  the  donors,  and  is  subversive  of 
that  contract  on  the  faith  of  which  their  property  was 
given."  Mr.  Justice  Washington,  also,  speaking  to  the 
same  point,  says:  "In  all  respects  in  which  the  contract 
has  been  altered  without  the  assent  of  the  corporation, 
its  obligations  have  been  impaired,  and  the  degree  can 
make  no  difference  in  the  construction  of  the  above  pro- 
vision of  the  Constitution." 

It  may  be  worth  while  to  notice  here,  that  the  opera- 
tion of  the  statute  of  New  Hampshire  upon  the  charter 
of  Dartmouth  College,  was  essentially  similar  to  the 
effect  of  the  Act  of  our  General  Assembly  now  under  con- 
sideration. The  governing  power  of  the  College  was  by 
the  original  charter  vested  exclusively  and  without  re- 
striction in  the  Trustees  therein  appointed  and  their  suc- 
cessors. By  the  amendment  to  the  charter  this  power 
was  subjected  to  the  supervising  control  of  the  State^ 
through    a    Board    of    Overseers    to    be    appointed    by    its; 
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officers,  the  Governor  and  Council;  and  thus  what  had 
been  under  the  charter  an  absolute  power  of  administra- 
tion in  the  corporators  was  brought  under  the  regulation 
of  the  State.  This  modification  was  strongly  commented 
on  by  the  Chief  Justice  as  the  feature  of  the  New  Hamp- 
shire statute  which  was  most  clearly  repugnant  to  the 
constitutional  prohibition.  Precisely  such  is  the  effect 
of  the  Act  before  us.  It  assumes  for  the  State  the  right 
to  regulate  what  under  the  charter  was  granted  as  an 
absolute  discretion  in  this  corporation,  viz.,  the  right  to 
adjust  its  tariff  of  charges  for  the  carriage  of  passengers 
and  freight. 

We  have  attentively  considered  the  arguments  urged 
with  much  ingenuity  and  force  by  the  learned  counsel  who 
maintained  the  validity  of  this  Act.  Among  them  the 
argument  of  greatest  force,  and  the  one  most  relied  on, 
was  an  effort  to  bring  the  Act  within  the  scope  of  those 
legislative  powers  which  are  so  essential  to  good  govern- 
ment and  the  social  welfare  that  they  are  treated  as 
inalienable;  so  that  one  Legislature  cannot,  even  by  con- 
tract, abridge  the  full  control  of  a  succeeding  Legislature 
over  the  same  subject  matter.  Such,  for  example,  is  the 
right  of  the  Government  at  all  times  to  provide  for  the 
common  defence,  to  take  private  property  for  the  public 
use,  to  raise  revenue,  and  what  is  termed  the  police  power 
of  the  State.  It  was  the  last  of  these  inalienable  powers, 
viz.,  that  of  internal  police  regulation,  to  which  the  Act 
before  us  was  in  the  argument  sought  to  be  referred.  The 
importance  of  the  question  here  raised  requires  and  has 
received  our  serious  consideration. 

The  police  power  of  the  State  comprehends  all  those 
general  laws  of  internal  regulation  which  are  necessary  to 
secure  the  peace,  good  order,  health,  and  comfort  of  society. 
We  are  now  concerned,  not  so  much  to  discuss  this  power 
at  large  as  to  ascertain,  with  sufficient  precision  for  the 
case  before  us,  what  is  the  proper  limit  of  the  State  police 
power  in  its  bearing  upon  chartered  rights  and  privileges, 
as  these  are  protected  by  the  Constitution  of  the  United 
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States.     It  is  not  difficult  to  ascertain  a  rule  sufficiently 
definite  to  be  readily  applied  to  cases,   and  one  securing 
all  interests  involved — saving  to  the  State,  on  the  one  hand, 
all  needful  authority  for  the  legitimate  purposes  of  police 
regulation,  and  yet,  on  the  other  hand,  not  trenching  upon 
the  constitutional  protection  of  chartered  rights.     Such  a 
rule  would  seem  to  be  this:    that  the  Legislature  may  at 
all  times  regulate  the  exercise  of  the  corporate  franchise 
by  general  laws  passed  in  good  faith  for  the  legitimate 
ends  contemplated  by  the  State  police  power — that  is,  for 
the   peace,    good   order,   health,    comfort,    and   welfare   of 
society — but   that   it   cannot,    under   color   of   such   laws, 
destroy  or  impair  the  franchise  itself,   nor  any  of  those 
rights  or  powers  which  are  essential  to  its  beneficial  exer- 
cise.    Thus,  Acts  regulating  the  mode  of  carriage  of  pas- 
sengers with  a  view  to  their  safety,  or  regulating  the  speed 
of  travel  through   towns  or  cities,   or  prescribing  certain 
precautions  for  the  public  safety  at  crossings,  or  requiring 
the  erection  of  fences,  &c.,  &c.,  are  proper  exercises  of  the 
power  of  police  regulation.     Such  Acts  leave  the  franchise 
unimpaired  and  simply  regulate  the  exercise  of  it  in  some 
particulars  plainly  essential  to  the  general  safety,  health, 
or  comfort  of  society.     But  quite  different  are  Acts  which 
directly    touch    the    constitution    of    the    corporation,    or 
abridge  or  modify  any  of  those  corporate  powers  which 
are  essential  to  the  very  ends  of  its  creation;   such  powers, 
for  example,  as  the  right  to  operate  a  railroad  at  all,  the 
right  to  take  tolls,  or  fares  and  freights,  or  to  adjust  their 
tariff  of  such  charges.     These  are  not  police  regulations, 
but  are  in  substance  and  effect  amendments  of  the  charter; 
and  it  is  most  obvious  that  if,  under  color  of  the  police 
power,  corporations  may  be  thus  dealt  with,  the  constitu- 
tional  provision,    so   solemnly  adjudged   by  the   Supreme 
Court  to  be  a  protection  to  their  rights  is,  after  all,  as  to 
them,  wholly  nugatory. 

This  view  of  the  limit  of  the  police  power,  as  exercised 
over  corporations,  was  taken  by  the  Supreme  Court  of 
Vermont  in  Thorpe  vs.  The  Rutland  and  Burlington  Railway, 
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27  Vt.  140,  cited  fully  in  Redfield  on  Railways,  ch.  31,  sec. 
2,  note  1.  That  case  drew  into  question  the  right  of  the 
Legislature  to  require  existing  railway  companies  to  re- 
spond in  damages  for  cattle  killed  or  injured  by  their 
trains  until  they  should  erect  suitable  cattle  guards  at 
farm  crossings.  The  Court,  in  the  course  of  an  elaborate 
discussion  by  Chief  Justice  Redfield  of  the  general  liabil- 
ity of  corporations  to  legislative  control,  say:  "It  must  be 
conceded  that  all  which  goes  to  the  constitution  of  the 
corporation  and  its  beneficial  operation  is  granted  by  the 
Legislature,  and  cannot  be  revoked,  either  directly  or 
indirectly,  without  a  violation  of  the  grant,  which  is 
regarded  as  impairing  the  contract,  and  so  prohibited  by 
the  United  States  Constitution."  Again,  they  say,  "the 
privilege  of  operating  the  road,  or  taking  tolls  or  freight 
and  fare  is  the  essential  franchise  conferred.  Any  Act 
essentially  paralyzing  this  franchise,  or  destroying  the 
profit  therefrom  arising,  would  no  doubt  be  void.  But 
beyond  that  the  entire  power  of  legislative  control  resides 
in  the  Legislature,"  &c.  And  the  Court  proceeded  to 
sustain  the  Act  before  them,  requiring  the  erection  of 
cattle-guards,  as  an  act  of  police  regulation  only,  such  as 
did  not  impair  the  franchise  or  any  of  its  essential  rights 
or  powers.  In  a  late  treatise  on  the  subject  of  Constitu- 
tional Limitations  by  Judge  Cooley,  p.  577,  upon  an 
extended  and  very  satisfactory  examination  of  the  point 
now  before  us,  substantially  the  same  limitation  is  drawn 
to  the  exercise  of  the  police  power  as  affecting  chartered 
rights.  The  requisites  to  the  valid  exercise  of  the  police 
power  the  author  holds  to  be  these:  "The  regulations 
must  have  reference  to  the  comfort,  safety,  or  welfare  of 
society;  they  must  not  be  in  conflict  with  any  of  the  pro- 
visions of  the  charter;  and  they  must  not,  under  pretence 
of  regulation,  take  from  the  corporation  any  of  the  essen- 
tial rights  and  privileges  which  the  charter  confers.  In 
short,  they  must  be  police  regulations  in  fact,  and  not 
amendments  of  the  charter,  in  curtailment  of  the  corpo- 
rate franchise.  The  maxim,  sic  iitere  tuo  ut  alienum  non 
laedas,  is  that  wliich  lies  at  the  foundation  of  the  power, 
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and  to  whatever  enactment  affecting  the  management  and 
business  of  private  corporations  it  cannot  fairly  be  appHcd, 
the  power  itself  will  not  extend.  It  has  accordingly  been 
held  that  where  a  corporation  was  chartered  with  the 
right  to  take  toll  from  passengers  over  their  road,  a  subse- 
quent statute  authorizing  a  certain  class  of  persons  to  go 
toll  free,  was  void.  Pingrey  vs.  Washburn,  1  Aiken  268. 
This  was  not  a  regulation  of  existing  rights,  but  it  took 
from  the  corporation  that  which  the}"  before  possessed, 
namely,  the  right  to  tolls,  and  conferred  upon  individuals 
that, which,  before,  they  had  not,  namely,  the  privilege  to 
pass  over  the  road  free  of  toll." 

The  Attorney  General,  who  appeared  on  behalf  of  the 
State,  put  in  the  strongest  possible  form  the  argimient  in 
support  of  this  Act  as  an  exercise  of  internal  regulation, 
by  insisting  that  there  must  at  all  times  inhere  in  the  Legis- 
lature an  authority  to  protect  the  public  against  extortion- 
ate charges  and  unjust  discriminations  by  carriers  exercising 
a  public  employment,  and  that  to  this  power  railroad  cor- 
porations, as  well  as  other  common  carriers,  must  be  held 
amenable.  That  the  Legislature  possesses  the  general 
power  hei*e  claimed  for  it  is  not  doubted ;  but  the  real  ques- 
tion still  remains,  viz.,  in  what  mode  may  such  power  be 
constitutionally  exercised, — at  least  over  corporations? 
The  answer  is,  that  the  Legislature  may  by  general  laws 
forbid  extortion  and  unjust  discrimination  on  the  part  of 
common  carriers,  as  it  may  prohibit  any  other  offence 
against  social  order  or  the  general  welfare.  It  was  not  dis- 
puted in  the  argviment  that  for  the  breach  of  such  laws, 
corporations  as  well  as  natural  persons  may  be  held  liable; 
but  such  liability  would  be  enforced  by  a  judicial  proceed- 
ing, in  which  the  alleged  extortionate  or  unjusth'  dis- 
criminating character  of  the  charges  drawn  into  question 
would  be  judicially  ascertained.  Such  remedies  against 
common  carriers  already  exist  at  the  common  law,  and  to 
these  as  well  as  to  the  common  law  liabilities  of  common 
carriers  generalU',  incorporated  carriers  as  well  as  natural 
persons  are  subject  by  the  public  nature  of  their  employ- 
ment.    Very  different,  however,  from  such  a  mode  of  reg- 
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ulation  by  general  laws,  with  a  liability  to  judicial  reme- 
dies, is  the  attempt  by  a  legislature  to  prescribe  in  advance 
a  tariff  of  charges  for  carriers, — to  do  which  is  in  effect  to 
take  out  of  their  hands  the  management  of  their  own  busi- 
ness. This  certainly  cannot  be  done  in  the  case  of  a  cor- 
poration. How  far  the  Legislature  can  directly  regulate 
charges  by  common  carriers  not  incorporated  is  a  question 
not  now  arising;  but  the  right  of  a  corporation  to  conduct 
its  own  business — to  adjust  its  tariff  of  charges  (stibject 
to  the  implied  condition  that  such  charges  shall  not  be 
unreasonable)  stands  upon  a  special  ground  not  applicable 
to  an  unincorporated  carrier.  For  such  right,  being  a  part 
of  the  corporate  franchise  granted  by  charter,  is  protected 
by  the  Constitution  of  the  United  States.  And  this  brings 
the  case  back  to  the  view  before  presented  as  to  the  true 
limitation  of  the  police  power  over  corporations.  It  is  the 
only  view  by  which  both  the  general  power  of  police  regu- 
lation by  the  State  over  corporations  and  their  due  protec- 
tion under  the  Constitution  can  be  preserved  and  kept  in 
harmony. 

Enough  has  been  said  to  show  to  what  conclusion  the 
Court  is  impelled.  We  are  of  opinion  that,  inasmuch  as 
the  Act  under  consideration  assumes  the  absolute  power  to 
.regulate  and  control  the  exercise  of  a  corporate  right  which 
was  granted  to  this  company  as  a  part  of  its  franchise, 
without  any  reserved  power  of  such  future  regulations  by 
the  Legislature,  it  is  not  a  legitimate  exercise  of  the  State 
police  power,  but  is  in  substance  and  effect  an  alteration  of 
the  charter,  and  materially  impairs  the  obligation  of  the 
contract  in  the  sense  of  the  constitutional  prohibition  as 
interpreted  by  the  Supreme  Court.  The  constitution,  so 
interpreted,  is  the  supreme  law  of  the  land,  and  we  have 
no  alternative  but  to  apply  it  to  the  case  before  us.  A 
contrary  judgment  of  this  Court  would  be  practically  an 
attempt  to  subvert  the  Constitution  of  the  United  States 
within  this  State. 

Let  a  certificate  answering  the  question  reserved  be 
drawn  in  accordance  with  this  opinion. 
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Harry  L.  Albertson  v.  George  S.  Grier. 

An  action  on  account,  or  on  the  case,  will  not  lie  before  a  justice  of  the 
peace  by  the  owner  of  an  umbrella  against  a  hotel-keeper,  for  the  loss 
of  it  while  he  was  a  guest  in  his  house. 

Certiorari.  The  record  was  as  follows:  Action  on 
account  for  the  loss  of  one  umbrella.  Demand  $2.25. 
Svimmons  issued  &c.  The  exception  was  that  the  cause 
of  action  was  not  within  the  jurisdiction  of  a  justice  of 
the  peace,  and  was  not  a  matter  properly  chargeable  in 
an  account.  Albertson  was  the  keeper  of  a  hotel  and 
the  umbrella  was  placed  in  his  keeping  as  such,  by  Grier 
while  a  guest  at  his  house,  and  was  there  lost,  and  if  any 
action  was  maintainable,  it  could  only  be  in  case  for 
negligence,  and  on  the  common  law  liability  of  the 
keeper  of  the  hotel  for  the  safety  of  it  while  in  his 
house;  and  no  such  action  was  cognizable  before  a  justice 
of  the  peace. 

The  Court  reversed.the  judgment. 
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Thomas  W.  Ralph,  Administrator  of  Stephen  Green, 
deceased,  v.  Elisha  Pennel. 

"Action  of  debt  on  record.  Demand  $5.30,"  is  not  a  sufficient  statement 
of  the  cause  of  action  on  the  docket  in  a  suit  before  a  justice  of  the 
peace. 

Certiorari.  The  record  was,  "Action  of  debt  on  record. 
Demand  51)5.30.  Stimmons  issued,"  &c.  The  exception 
was  that  the  cause  of  action  was  not  sufficiently  stated,  as 
it  did  not  appear  what  or  where  the  record  referred  to  was 
or  whether  the  debt  demanded  was  on  a  judgment,  a  re- 
cognizance, or  a  mortgage. 

The  Court  reversed  the  judgment. 


Otho  O.  Otwell  v.  George  A.  Messick. 

If  a  judgment  be  entered  on  a  note  payable  at  a  future  day  by  virtue  of  a 
warrant  for  that  purpose,  but  without  stay  of  execution,  and  execution 
is  issued  thereon  before  the  note  is  payable,  and  exception  is  thereupon 
taken  both  to  the  judgment  and  the  execution,  the  court  will  allow  the 
former  to  be  withdrawn,  and  will  set  aside  the  execution  simply. 

Certiorari.  The  judgment  in  the  case  had  been  entered 
on  a  note  under  seal  with  a  warrant  to  any  justice  of  the 
peace  to  enter  judgment  upon  it,  but  the  note  was  by  its 
terms  made  payable  at  a  future  day,  and  before  that  day 
judgment  was' entered  generally  upon  it  without  any  stay 
of  execution,  and  before  that  day  also  execution  had  been 
issued  upon  it.  One  exception  was  that  no  stay  of  execu- 
tion was  granted  or  mentioned  in  the  entry  of  the  judg- 
ment although  it  appeared  from  it  that  the  note  was  not 
payable  tintil  after  the  entry  of  it;    and  another  exception 
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was  to  the  execution  merely,  because  it  had  been  issued 
before  the  debt  or  judgment  cither  was  properly  payable. 

The  Court,  on  recurring  to  sec.  11,  chap.  114,  Rev.  Code 
Amend.  695,  as  to  the  costs  on  a  certiorari  in  such  a  case, 
gave  the  plaintiff  leave  to  amend  by  withdrawing  the  for- 
mer exception,  which  was  to  the  judgment  alone,  and  di- 
rected a  judgment  to  be  entered  in  his  favor  on  the  latter 
setting  aside  the  execution  simply,  as  the  stay  of  payment 
on  the  note  had  in  the  meanwhile  expired. 


Jefferson  Lewis  v.  James  Woodall. 

In  a  sale  of  lands  by  the  Sheriff  under  a  levari  facias  on  a  mortgage,  if 
the  defendant  in  the  writ  does  not  reside  in  the  county,  notice  of  it 
must  be  served,  at  least  ten  days  before  the  day  of  sale,  personally  on 
the  tenant  of  the  premises,  if  there  be  a  tenant  on  them. 

Rule  to  show  cause  wherefore  the  sale  by  the  Sheriff  on 
a  writ  of  levari  facias  on  a  mortgage  returned  at  this  term 
and  heard  before  Wootten  and  Wales,  Associate  Judges, 
Gilpin,  Chief  Justice,  absent.  The  aflfidavit  on  which  it 
had  been  granted  stated  that  the  defendant  resided  out  of 
the  State,  and  that  a  printed  copy  of  the  advertisement  of 
the  sale  was  left  for  his  tenant  with  his  wife  at  their  dw^ell- 
ing  house  on  the  premises  sold,  by  the  deputy  of  the 
Sheriff,  but  of  which  she  failed  to  inform  him,  until  sev- 
eral days  afterward,  and  in  less  than  ten  days  before  the 
day  of  sale.  But  on  the  hearing  it  was  proved  that  both 
the  defendant  and  the  tenant  were  on  the  premises,  not, 
however,  in  view  of  the  dwelling  house,  or  of  the  Sheriff's 
deputy,  at  the  time  when  he  left  the  copy  of  the  advertise- 
ment in  the  hands  of  the  tenant's  wife  at  the  house.  The 
objection  was  that  in  such  a  case  the  notice  should  have 
been  served  on  the  tenant  personally,  at  least  ten  days 
before  the  day  of  sale,  and  that  the  lea\-ing  of  a  copy  of 
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the  advertisement  for  him  in  the   hands  of  his  wife  at  the 
dwelUng  house  on  the  premises  was  not  sufficient. 

The  Court.  The  statute  provides  that  when  the  defend- 
ant in  the  writ  resides  out  of  the  county,  as  in  this  case, 
notice  of  the  sale  shall  be  served  on  the  tenant  of  the 
premises,  or  if  there  be  no  tenant,  that  it  shall  be  left  at 
the  mansion  house,  or  other  public  place  on  the  premises. 
Rev.  Code,  Amend,  chap.  HI,  sec.  23,  p.  679.  And  that  of 
itself  precludes  the  presumption  that  notice  could  be 
served  in  such  a  case,  in  any  other  manner  than  personal- 
ly on  the  tenant  of  the  premises,  if  there  be  one.  Besides 
the  general  rule  in  regard  to  the  service  of  process,  or 
legal  notice,  is  that  it  must  be  served  personally  on  the 
party,  or  the  individual  in  question,  unless  some  other 
mode  is  specially  provided  for  that  purpose  in  the  statute, 
or  has  been  otherwise  established  by  long  and  recognized 
practice  to  the  contrary.  The  rule  must,  therefore,  be 
made  absolute,  and  the  sale  set  aside. 

Massey,  for  the  plaintiff  in  the  rule. 

Wolcott,  for  the  defendant  in  the  rule. 


Lewis  Schabinger  v.  John  W.  Warren. 

An  agreement  under  seal  for  the  payment  of  the  stipulated  price  for  land 
sold  by  the  plaintiff  to  the  defendant  in  certain  biennial  installments 
with  interest,  the  last  of  which  is  not  yet  due  and  payable,  is  not  an  in- 
strument of  writing  for  the  payment  of  money  on  which  judgment  can 
be  entered  at  the  first  term  under  the  statute,  unless  an  affidavit  of  de- 
fence has  been  filed  in  the  cause. 

Action  of  covenant,  and  affidavit  of  the  plaintiff  with  a 
copy  of  the  cause  of  action  filed  as  follows:  "This  agree- 
ment  made   and   entered    into   the   ninth    day  of   August 
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A.  D.  1867,  between  Lewis  Schabinger,  his  heirs  or 
assigns,  of  the  county  of  Kent  and  State  of  Delaware,  and 
John  W.  Warren,  his  heirs  and  assigns,  of  the  same 
county  and  State,  Witnesses  that  the  said  Lewis  Schabin- 
ger for  and  in  consideration  of  the  sum  of  $1800  to  be 
paid  as  follows,  $200  August  9th,  1871,  $700  August  9th, 
1873,  and  the  sum  of  $900  August  9th,  1875,  with  interest 
at  six  per  cent.,  also  the  agreement  of  trees  between  John 
W.  Ware  and  Samuel  Erbert  both  of  Philadelphia,  doth 
grant,  bargain  and  sell  unto  the  said  John  W.  Warren  all 
that  certain  one  hundred  and  ninety-seven  acres  of  land  ad- 
joining John  Green  and  Charles  Warren,  situate  in  Murder- 
kill  Hundred  &c.  together  with  all  and  singular  the  ap- 
purtenances thereunto  belonging  or  in  any  wise  appertain- 
ing, excepting  the  agreement  for  the  timber  of  James  K. 
Bumite  which  expires  January  1869.  The  said  John  W. 
Warren  is  to  have  the  rent  of  the  year  from  Isaac  Reed  of 
sixty  dollars,  also  the  said  John  W.  Warren  is  to  pay  the 
taxes  of  the  year.  In  defalcation  of  fhe  above  agreement 
we  bind  ourselves  in  the  sum  of  two  thousand  dollars;" 
and  which  was  signed  and  sealed  by  each  of  the  above 
named  parties  to  it.  The  cause  of  action  as  alleged  in  the 
afifidavit,  was  the  non  payment  by  the  defendant  to  him,, 
the  plaintiff,  of  the  several  sums  of  $200  and  $700  due 
respectively  on  the  9th  day  of  August  1871,  and  the  9th 
day  of  August,  1873,  with  interest  thereon;  and  that  the 
sum  demanded  as  due  on  the  instrument,  was  $962.17,. 
after  deducting  $108  paid  by  the  defendant  on  or  about 
the  9th  day  of  August  1868,  as  per  receipt  given,  and  also 
the  sum  of  $140  for  five  tons  of  phosphate  bought  of  the 
defendant  on  or  about  the  5th  day  of  October  1873. 

The  counsel  for  the  defendant  had  filed  on  his  behalf  no 
affidavit  of  defence  to  the  action,  and  moved  the  court  to 
set  aside  the  affidavit  of  the  cause  of  action  because  it  was- 
not  such  a  case,  or  cause  of  action  as  was  contemplated 
and  provided  for  in  the  statute  under  which  it  purported 
to  have  been  filed. 

The    Court,    Wootten    and    Wales,    Associate    Judges, 
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Gilpin,  Chief  Justice,  absent,  held  that  the  agreement  was 
not  such  an  instrament  for  the  payment  of  money  as  is  pro- 
vided for  in  the  statute  under  which  the  copy  of  it  as  the 
cause  of  action  with  the  aflfidavit  of  the  plaintiflf  had  been 
filed,  and,  therefore,  ordered  it  to  be  set  aside. 

Eli  Saulsbury,  for  the  plaintiflf. 

Dav,  for  the  defendant. 


John  C.  Gale  v.  Abraham  Myers. 

In  a  several  action  against  one  of  two  makers  of  a  negotiable  promissory 
note,  judgment  refused  at  the  first  term  on  the  copy  of  the  cause  of  ac- 
tion and  affidavit  filed  by  the  plaintiff,  without  an  affidavit  of  defence 
by  the  defendant. 

Query — Does  the  statutory  provision  that  "an  obligation,  or  written  con- 
tract, of  several  persons,  shall  be  joint  and  several,  unless  otherwise  ex- 
pressed," apply  to  a  negotiable  promissory  note  made  by  two  persons? 

Assumpsit    on    a    promissory    note.      The    copy    of   the 
cause  of  action  with  the  affidavit  of  the  plaintiff  filed  was 
as  follows: 
5^350.00. 

Dover,  May  5th,  1873. 
Ninety  days  after  date,  we  promise  to  pay  John  C.  Gale, 
or  order,  at  the  Farmers  Bank  of  the  State  of  Delaware, 
at  Dover,  three  hundred  and  fifty  dollars,  without  defal- 
cation, value  received. 
Credit  the  drawer. 

Abraham  Myers, 
B.  C.  Hinds. 

The  aflfidavit  alleged  that  it  was  a  true  copy  of  the  note 
on  which  the  suit  was  brought,  and  that  the  sum  demand- 
ed as  due  thereon  to  the  plaintiflf  from  the  above  named 
defendant,  Abraham  Mvers,  and  one  of  the  makers  of  it, 
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was  three  hundred  and  fifty  dollars  with  interest  thereon 
from  the  6th  day  of  August  1873,  and  one  dollar  and 
ninety-one  cents  costs  of  protest. 

Ridgely,  for  the  plaintiff,  on  the  last  day  of  the  term, 
asked  for  judgment  thereon,  as  no  counter  affidavit  of  de- 
fence had  been  filed  to  it  on  the  other  side;  and  said  that, 
although  both  the  makers  of  the  note  were  living  and 
within  reach  of  the  process  of  the  court,  the  action  had 
been  brought  against  Myers  alone,  who  was  in  fact  the 
principal  in  it,  and  had  received  the  sole  benefit  of  it,  and 
the  action  would  lie  against  him  alone  for  the  whole 
amount  of  it:  because,  notwithstanding  it  was  a  negotia- 
ble promissory  note  of  two  makers,  it  was  both  joint  and 
several  in  its  character,  and  was  the  several  note  of  each, 
as  well  as  the  joint  note  of  both  of  them,  under  the  pro- 
vision of  the  statute  which  declares  that  an  obligation,  or 
written  contract,  of  several  persons,  shall  be  joint  and  sev- 
eral, unless  othei-wise  expressed.  Chap.  63,  sec.  9,  Rev. 
Code,  Amend.  357.  And  cited  Currey  &  Davis  vs.  Warring- 
ton's Exr.  5  Harr.  147.    Sparks  vs.  Zebley,  5  Harr.  353. 

Comegys,  for  the  defendant.  The  terms  "obligation,  or 
written  contract"  in  the  provision  of  the  statute  referred 
to,  were  never  designed  by  the  legislature,  and  were  never 
considered  or  understood  by  either  the  courts  or  the  bar 
of  the  State,  to  embrace  or  apply  to  such  an  instnmient 
in  writing  for  the  payment  of  money,  as  a  promissory  note 
or  bill  of  exchange;  and  as  strong  confirmation  of  what 
he  had  jvist  stated,  was  the  fact  which  could  not  be  dispu- 
ted or  denied,  that  no  such  action  as  this  had  ever  before 
been  brought  on  a  joint  promissory  note  or  bill  of  exchange 
in  any  county  of  the  State,  although  that  provision  of  the 
statute,  even  in  broader  terms,  had  been  in  force  since 
1829,  if  not  longer. 

Ridgely,  replied. 

The  Court,  Wootten  and  Wales,  Associate  Judges,  Gil- 
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pin,  Chief  Justice,  absent.  This  is  a  grave  question  of  law 
which  has  never  been  passed  upon,  or  direcdy  decided  by 
this,  or  any  other  court  in  the  State,  and  it  is  a  fact  of  no 
little  weight  and  effect,  that  it  is  the  first  time  that  such 
an  action  has  been  brought  on  a  promissory  note  made  by 
two  or  more  persons,  as  common  as  they  have  been,  in 
any  court  in  this  State  within  our  knowledge.  There  is 
one  marked  peculiarity  which  distinguishes  such  an  instru- 
ment from  other  written  contracts  in  general,  and  that  is 
their  negotiability  and  convenient  transfer  and  commer- 
cial circulation  by  indorsement  and  the  conditional  obli- 
gations which  attach  upon  it,  and  how  far  their  nego- 
tiability might  be  affected  or  impaired  by  the  ruling  now 
asked  for,  we  are  not  prepared  to  say;  but  this  much  we, 
at  least,  are  prepared  to  say,  that  we  have  grave  and  strong 
doubts  as  to  the  intended  application  of  this  statutory  pro- 
vision to  such  an  instrument,  and,  as  it  is  our  uniform  prac- 
tice when  we  have  a  serious  doubt  as  to  the  right  of  the 
plaintiff  to  judgment  at  the  first  term  in  this  speedy  and 
summary  method,  to  refuse  the  application,  we  must  de- 
cline to  grant  the  motion  for  judgment  in  this  case. 


John  Flanagan,  administrator  of  Henry  Flanagan,  de- 
ceased, V.  The  Mayor  and  Council  of  the  City  of  Wil- 
mington. 

In  an  action  under  the  statute  in  relation  to  injuries  or  death  occasioned 
by  unlawful  violence  or  negligence,  by  the  administrator  of  a  deceased 
person,  against  a  municipal  corporation  to  recover  damages  for  his 
death  occasioned  by  its  negligence,  if  the  declaration  contains  but  one 
count  alleging  misfeasance,  and  he  proves  nonfeasance  merely  on  the 
part  of  the  corporation,  he  will  be  nonsuited;  and  leave  to  amend  the 
declaration  by  the  addition  of  another  count  alleging  nonfeasance  sim- 
ply on  the  part  of  the  corporation,  after  the  argument  of  the  motion  for 
a  nonsuit,  will  not  be  granted. 

This  was  an  action  on  the  case  founded  on  the  recent 


FLANAGAN'S  Admr.  v.  CITY  OF  WILMINGTON.   549 


statute  in  relation  to  injuries  or  death  occasioned  by  un- 
lawful violence  or  nejjligence,  the  second  section  of  which 
provides  that  "whenever  death  shall  be  occasioned  by 
unlawful  violence  or  negligence,  and  no  suit  be  brought 
by  the  party  injured  to  recover  damages  during  his  or  her 
life,  the  widow  of  any  such  deceased  person,  or  if  there 
be  no  widow,  the  personal  representatives  may  maintain 
an  action  and  recover  damages  for  the  death  thus  occa- 
sioned." Rev.  Code  Amend.  664.  John  Flanagan  was  the 
facher  of  Henry  Flanagan,  the  deceased,  who  was  a  boy 
between  seven  and  eight  years  of  age  at  the  time  of  his 
death  in  the  month  of  July  1872,  which  was  accidentally 
occasioned  by  his  falling  into  a  hole  full  of  water  and  of 
the  depth  of  seven  feet  where  his  body  was  found,  in 
Eleventh  Street  in  the  city  of  Wilmington;  and  the 
plaintiff,  his  father,  as  his  administrator,  had  brought  the 
action  to  recover  damages  for  it  under  the  statute,  and  on 
the  ground  alleged  in  the  declaration  that  the  city  authori- 
ties had  caused  the  hole  to  be  dug  or  made  in  the  street, 
and  had  neglected  to  place  any  guard  or  fender  around  it, 
or  to  adopt  any  other  means  or  precaution  to  prevent  such 
an  accident.  The  evidence  in  the  case,  however,  was  that 
there  had  been  a  stone  quarry  in  that  locality  belonging  to 
the  owner  of  the  land,  prior  to  the  opening  of  that  part  of 
Eleventh  street  by  the  city  authorities,  and  upon  which  no 
work  of  grading  had  been  done  by  their  agents,  or  by 
their  direction,  except  to  have  the  centre  or  roadwa^^  of 
the  street  leveled  in  a  partial  degree,  so  as  to  fit  it  for  the 
use  of  carts  and  wagons,  with  a  good  and  safe  cart-way 
of  ten  or  twelve  feet  around  the  hole  in  question.  But  as 
no  houses  had  up  to  that  time  been  built  on  that  portion 
of  the  street,  the  owners  of  the  land  continued  to  work 
the  quarry  and  blast  and  remove  rock  from  it,  until  a  few 
weeks  previous  to  the  accident,  and  until  a  cavity  eighteen 
feet  in  length  and  fifteen  feet  in  breadth,  and  with  a  depth 
varying  from  seven  to  ten  feet  had  been  made  in  it  with 
a  steep  though  irregular  and  rocky  descent,  particularly 
along  the  margin  of  it  where  it  curved  and  extended  nearly 
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if  not  quite  into  the  middle  of  the  street,  and  which  in  a 
season  of  much  rain,  would  fill  with  water  up  to  the  level 
of  it.  The  accident  was  witnessed  by  no  one,  but  the 
deceased  with  a  brother  and  another  boy,  each  a  few  years 
older  than  him,  had  been  on  that  day  followirg  the  horse 
and  cart  of  his  father  who  was  hauling  stone  out  Eleventh 
street  over  the  Brandy  wine  bridge,  and  riding  back  with 
him  in  the  empty  cart  on  its  return  trips,  and  the  last  that 
was  seen  of  him  by  either  of  them,  until  after  his  death, 
was  at  a  pump  on  their  way  out  toward  the  hole,  where 
the  three  had  stopped  for  a  few  moments  to  get  water,  and 
the  other  two  having  obtained  a  drink  before  him,  left  him 
to  get  his,  and  immediately  hurried  on  after  the  horse  and 
cart  which  by  that  time  had  passed  around  and  beyond  the 
hole  in  question,  without  either  of  them,  or  his  father  who 
was  walking  along  side  of  the  cart,  looking  back  for  him: 
the  inference  was  that  in  following  after  them  and  in  his 
haste  to  catch  up  with  them,  he  attempted  when  he  reached 
it  to  run  chrough  the  water  along  the  edge  of  it,  and  fell 
into  it  and  was  drowned.  His  father,  however,  took  no 
notice  of  his  failure  to  rejoin  them  after  that  on  their  way 
out  beyond  the  Brandy  wine,  and  made  no  inquiry  of  them 
about  him,  until  they  had  reached  the  hole  on  their  return 
trip,  when  in  reply  to  his  question  "where  he  was,"  they 
told  him  they  left  him  at  the  pump  on  their  last  trip  out, 
and  they  supposed  he  had  got  tired  of  following  the  horse 
and  cart,  and  had  gone  back  home  from  there.  But  learn- 
ing several  hours  afterward  and  after  the  close  of  his  day's 
labor,  on  his  return  home,  that  he  was  not  there,  and  had 
not  been  since  that  time,  he  commenced  a  search  for  him, 
and  before  night  succeeded  in  finding  and  recovering  his 
dead  body  from  the  bottom  of  the  pond  or  hole  not  far 
from  the  cart-way  around  the  border  of  it,  in  a  depth  of 
eight  feet  of  water.  He  was  the  youngest  child  of  his 
father,  and  left  two  brothers  and  three  sisters  to  survive  him. 

Whiteley,  for  the  plaintiff  in  the  examination  of  a  wit- 
ness, asked  the  question  what  would  be  the  value  of  the 
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services  of  such  a  boy,  who  had  been  proved  to  be  remark- 
ably large,  healthy,  vigorous  and  promising  in  his  physi- 
cal constitution,  from  seven  or  eight  to  twenty-one  y^ears 
of  age,  to  his  father? 

Harrington,  for  the  defendant,  <Dbjected  to  the  question, 
because  the  suit  was  not  by  the  father  to  recover  damages 
for  a  loss  sustained  by  him  as  such,  or  for  the  loss  of  the 
services  of  the  deceased  as  a  minor  and  a  son  of  his.  No 
action  lay  at  common  law  for  a  loss  so  occasioned  to  any- 
one, or  at  the  suit  of  any  one;  none  'n  Enlgand  until 
the  passage  of  Lord  Campbell's  Act,  as  it  is  generally- 
called  in  that  country,  9  and  19  Vict.  c.  93'  and  none 
in  this  State,  until  the  enactment  of  the  statute  which  had 
already  bee  i  read,  in  January,  1866.  On  the  contrary,  the 
suit  was  by  the  father  as  the  administrator  of  the  deceased, 
111  h's  representative  character  and  capacity  purely,  and 
whatever  damages  he  may  be  entitled  to  recover,  as  such, 
(if  any  thing  more  than  mere  nominal  damages  in  any 
aspect  which  the  jury  might  possibly  view  the  facts  of  the 
case)  could  only  be  for  the  loss  occasioned  by  the  melan- 
choly occurrence  to  those  for  whose  benefic  the  action  had 
been  brought,  and  among  whom  the  damages  so  recovered, 
after  deducting  the  costs  of  the  administration  and  of 
this  suit  on  their  behalf,  would  be  distributable,  his 
brothers  and  sisters  equally  as  his  heirs  at  law.  And  the 
mere  pecuniary  loss  sustained  by  them  would  be.  the  sole 
foundation  and  standard  of  the  damages  to  be  recovered 
in  the  action.  Blake  s  Admr.  vs.  Midland  Railway  Co.  83 
E.  C.  L.  R.  108.  Tym's  Admr.  vs.  G.  N.  R.  Co.  110  E.  C. 
L.  R.  759.  S.  C.  116  E.  C.  L.  R.  396.  Quinn  vs.  Moore, 
15  N.  Y.  432.  P.  R.  R.  Co.  vs.  Bebe  and  Wife,  33  Penn.  318. 
Mclntyre  vs.  N.  Y.  C.  R.  R.  Co.  47  Barb.  515.  P.  R.  R. 
Co.  vs.  Vandever,  36  Penn.  298.  Dickens  vs.  N.  C.  R.  R.  Co. 
23  N.  Y.  158.  18  Iowa  280.  18  ///.  349.  51  Penn.  315. 
30  N.  I.  188.  Sedw.  on  Dam.  644.  And  no  recovery 
could  be  had  for  prospective  damages,  unless  they  were 
expressly  alleged  in  the  narr.     24  Barb.  453.     Nor  could 
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speculative  damages  be  allowed.     Lehman  vs.  Brooklyn,  29 
Barb.  238. 

Whiteley.  Was  not  the  true  measure  of  the  damages  in 
such  a  case,  the  value  of  the  life  so  lost,  and  occasioned  by 
the  negligence  of  the  defendant?  And  was  not  that  the 
meaning  and  true  import  of  the  statute?  Suppose  a  boy 
of  seven  or  eight  years  of  age  were  mortally  injured,  but 
not  instantly  killed,  on  a  railroad  by  reason  of  the  negli- 
gence of  the  company,  or  its  servants,  and  he  should  bring 
suit  therefor,  and  pending  it,  should  die  of  the  injury, 
under  the  first  section  of  the  statute  the  suit  would  sur- 
vive, and  his  administrator  on  being  made  a  party  to  it, 
might  prosecute  it  to  judgment  and  recovery — and  in  that 
case  what  would  be  the  measure  of  his  damages?  Why, 
certainly  as  much,  if  not  more  than,  the  original  plain cifiE 
would  have  been  entitled  to  recover  in  consequence  of  the 
negligence,  had  he  survived  the  injury.  And  in  such  a 
case  would  not  the  measure  of  the  damages  be  the  value 
of  his  life  to  him?  To  hold  that  no  other  loss  than  such 
strictly  pecuniary  loss  as  may  be  sustained  by  the  negli- 
gent sacrifice  of  the  life  of  a  human  being,  whoever  may 
be  the  par,:y  entitled  to  sue  for  it,  would  have  the  effect 
practically  to  annul  the  statute,  and  to  absolutely  defeat 
the  design  of  the  legislature  in  enacting  it.  The  object  of 
it  was  apparent,  and  was  not  only  wise,  but  humane  and 
commendable,  as  it  was  intended  to  furnish  what  was 
much  needed,  an  additional  safeguard  and  security  against 
the  fatal  accidents  and  scarcely  less  than  fatal  injuries,  so 
frequently  resulting  from  the  negligence  of  others.  And 
such  a  construction  as  had  been  contended  for  by  the 
counsel  for  the  defendant,  was  not  the  proper  construction 
of  it.  Shearm.  &  Red/,  on  Neg.  sees.  292,  293,  295.  P.  R. 
R.  Co.  vs.  McCloskey's  Admr.  23.  Penn.  526.  P.  R.  R.  Co. 
vs.  Bebe  and  Wife,  33  Penn.  329.  Blake's  Admr.  vs.  Midland 
Railway  Co.  10  E.  L.  &  E.  R.  442.  Neither  at  common 
law,  nor  under  our  statute  was  it  necessary  to  allege  for 
whose   benefit   the   suit   was   brought,    or   to   specially    al- 
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lege  any  prospective  damages,  in  order  to  recover  for  them 
in  such  a  case.  He  then  adverted  to  the  several  statutes 
on  the  subject  of  the  other  States  referred  to,  and  to  the 
particulars  in  which  the>'  differ  from  ours. 

Spruance,  for  the  defendant.  If  the  action  would  lie  and 
the  plaintiff  was  entitled  to  recover,  it  could  be  nominal 
damages  only,  as  it  was  manifest  that  no  pecuniary  loss 
whatever  had  been,  or  could  be  sustained  by  the  personal 
representatives,  the  brothers  and  sisters,  of  the  deceased. 
And  if  such  was  the  case,  it  was  neither  the  duty  of 
counsel,  or  of  the  court  to  discover  or  devise  some  founda- 
tion on  which  any  other  damages  can  be  recovered  in  it , 
for  it  was  the  fault  or  defect  which  was  inherent  in  the 
statute  itself,  and  nothing  less. 

The  question  propounded  to  the  witness  was  then  varied 
by  the  counsel  for  the  plaintiff  to  the  general  inquiry  what 
would  the  services  of  a  stout,  healthy  boy  of  the  age  of 
seven  or  eight  years  until  the  age  of  twenty-one  years,  be 
reasonably  worth,  which  he  was  not  prepared  to  answer, 
even  to  his  own  satisfaction,  he  said. 

Whiteley,  for  the  plaintiff,  after  reading  various  provi- 
sions of  the  charter  and  ordinances  of  the  City  as  to  the 
powers  and  duties  of  the  proper  authorities  of  it,  in  rela- 
tion to  opening  and  maintaining  streets  in  a  good  and  safe 
condition,  rested  his  case. 

Harrington,  then  moved  a  nonsuit.  The  declaration  in 
the  action  contained  but  one  count,  and  that  was  for  a  mis- 
feasance alone,  for  it  simply  alleged  that  the  city  authori- 
ties mentioned,  dug  or  caused  to  be  dug  the  hole  or  cav- 
ity in  question,  and  neglected  for  several  months  afterward 
to  fill  or  cause  it  to  be  filled,  or  to  erect  any  fence,  fender 
or  guard  whatever  around  it,  or  between  it  and  the  narrow 
road-bed  of  the  street  to  prevent  accidents  to  persons  using 
it;  whilst  the  evidence  which  had  already  been  adduced 
was  direct  and  positive  that  it  had  not  been  made  by  their 
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authority  or  direction  at  all,  but  by  others  entirely,  che 
owners  of  the  land  and  the  stono  quarry  which  had  been 
opened  near  the  locality  long  before  the  eleventh  street  of 
the  city  had  been  laid  out  as  far  that  place,  or  by  private 
individuals  working  it  on  their  account,  or  by  their  per- 
mission or  direction  merely.  It  would  be  observed  that 
the  city  was  not,  even,  sued  for  allowing  it  to  be  done  by 
others  without  their  authority  or  permission,  and  then 
neglecting  to  adopt  any  such  precaution  to  prevent  acci- 
dents resulting  from  it;  for  the  averment  in  the  count  was 
one  continuous  and  indivisible  allegation  both  in  structure 
and  meaning,  that  the  city  authorities  caused  it  to  be  dug 
and  neglected  either  to  have  it  filled  up,  or  to  erect  any 
barrier  between  it  and  the  portion  of  the  street  rendered 
unsafe  by  it.  It  was,  therefore,  an  allegation  of  misfeas- 
ance, and  not  of  non-feasance  merely  on  their  part,  and 
the  importance  of  the  distinction  between  them,  would 
readily  be  seen  when  we  reflect  that,  if  it  had  been  a  case 
of  non-feasance  or  neglect  merely,  it  would  have  been  nec- 
essary for  the  plaintiff,  not  only  to  allege,  but  also  to  prove 
that  the  defendant  had  due  notice  or  knowledge  of  the 
existence  of  the  nuisance  in  time  to  have  remedied  it, 
or  they  would  not  have  been  liable  for  the  consequences 
of  it.  If  it  had  not  been  proved  as  alleged,  that  the 
defendants  caused  the  hole  to  be  dug,  or  that  it  was  done 
by  others  with  their  consent  or  by  their  permission,  was 
the  plaintiff  entitled  prima  facie  to  recover  or  had  he  any 
case  to  go  to  the  jury  ? 

But  a  municipal  corporation  was  not  liable  for  nonfeas- 
ance in  a  private  action  at  the  suit  of  an  individual  for  a 
consequential  loss  or  injury  resulting  from  it.  Lane  vs. 
Copper,  1  Ld.  Raym.  Rep.  646.  Whitfield  vs.  Ld.  Le  De- 
spencer,  Cowp.  754.  Russell  vs.  The  Men  of  Devon,  2  T.  R. 
667.  The  duty  of  keeping  streets  in  a  good  condition  is 
a  public  duty,  for  the  breach  of  which  no  private  action 
will  lie;  and  municipal  corporations  stand  in  that  respect 
the  same  as  townships  or  counties.  17  How.  161.  18  A^. 
f.  108.    32  A^  J.  394.'  36  A^.  H.  284.    21  Mich.  84.    19  Pick. 
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456.  DiU  on  Mun.  Corp.  sec.  74.  Shearnt.  &  Redf.  on  Neg. 
sec.  153.  2  Hilt.  Rep.  40.  But  if  the  deceased  was  not 
lawfully  on  the  street,  or  was  playing  there,  or  attempted 
to  run  through  the  water  or  any  part  of  it,  or  his  accident- 
ally falling  into  the  hole  or  pond  and  his  drowning  in  it, 
was  in  any  degree  attributable  to  the  carelessness  and  neg- 
ligence of  his  father  on  that  occasion,  the  plaintiff  was 
not  entitled  to  recover.  29  Barb.  234.  21  Wend.  614.  4 
^//^«283.     9Allen40\.     6  Hill  592. 

Whiteley.  The  declaration  was  not  drawn  hastily,  or 
without  due  consideration,  although  it  contained  but  one 
count,  and  that  was  for  a  misfeasance.  The  defendants 
were  a  municipal  corporation  created  and  endowed  by  the 
legislature  with  all  the  powers  which  they  possess  by  dele- 
gation from  it,  and  among  them  the  power  in  regard  to 
streets  in  the  city  as  expressed  in  section  27  of  the  charter. 
City  Ordinances,  page  35,  and  in  relation  to  which  the  whole 
power  is  conferred  on  the  City  Council;  and  that  was 
done  upon  the  implied  condition  when  they  accepted  the 
grant  and  proceeded  to  avail  themselves  of  it,  that  they 
would  keep  all  the  streets  in  good  order  and  safe  condition, 
and  which  imposed  upon  them  the  obligation  to  do  that, 
and  to  see  that  no  one  dug  or  quarried  deep  and  dangerous 
cavities  into  them,  or  did  any  thing  else  to  impair,  much 
less,  to  imperil  the  free  use  and  enjoyment  of  them;  and 
if  any  one  did  so,  and  they  suffered  them  to  remain  unsafe 
for  an  unreasonable  time,  they  became  liable  for  any  loss 
or  injury  occasioned  by  it  to  any  person  in  a  civil  action, 
and  it  would  be  incumbent  upon  them  in  such  a  case  to 
prove  that  they  had  not  timely  notice  or  knowledge  of  it. 
Thayer  vs.  Boston,  19  Pick.  590.  Conrad  vs.  Ithaca,  16  N.  Y. 
158.  Schwingle  vs.  Erie,  22  Penn.  384.  Wendell  vs.  Troy,  39 
Barb.  329.  Storrs  vs.  Utica,  17  A' .  Y.  105.  Chicago  vs.  Rob- 
bins,  2  Black  418.  37  A^.  Y.  573.  Shearm.  &  Redf.  on  Neg. 
sec.  133.  But  a  municipal  corporation  may  be  sued  by  an 
individual  in  a  civil  action  for  non-feasance  merely,  the 
true   distinction  in  that  respect   being  between  a  regular 
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municipal  corporation,  such  as  an  actually  incorporated 
city  or  borough,  and  only  a  quasi  corporation,  such  as 
townships,  counties,  or  the  Levy  Courts  in  this  State  are, 
which  cannot  be  so  sued.  37  iV.  Y.  573.  18  N.  Y.  79. 
11  Wend.  539.  3  Hill  612.  21  Mich.  84.  55  III.  346.  5 
Bingh.  91.  It  was  too  late  in  the  day  to  raise  that  question 
in  this  country,  at  lease.  There  was  no  doubt  that  the 
deceased,  though  of  the  tender  age  of  seven  or  eight  years 
had  a  lawful  right  to  be  on  the  street  and  for  his  amusement 
and  pleasure  to  run  after  his  father's  horse  and  cart  when 
loaded,  as  much  as  to  ride  back  in  it  when  it  was  unloaded 
and  on  its  return.  He  had  a  right  to  be  there;  but  the 
hole  and  pond  of  water  had  not  a  right  to  be  there.  21 
Wend.  615.  42  III.  355.  22  Verm.  213.  22  Conn.  591. 
47  Penn.  300.  48  Penn.  218.  18  ///.  349.  31  Penn.  358. 
38  N.  Y.  455. 

Spruance,  replied. 

Whiteley,  then  asked  leave  of  the  court  to  amend  the  dec- 
laration by  adding  another  count  for  nonfeasance  simply. 

The  Court.  The  leave  asked  for  to  amend  the  declara- 
tion by  another  distinct  count  in  addition  to  the  one  now 
contained  in  it,  cannot  be  granted  at  this  stage  of  the  trial 
after  the  plaintiff  has  closed  his  testimony,  and  the  argu- 
ment on  a  motion  for  a  nonsuit  submitted  upon  it,  has 
been  heard  and  concluded,  in  accordance  with  the  well 
settled  practice  of  the  court.  It  must,  therefore,  be  re- 
fused. And  as  the  only  count  in  the  declaration  is  for 
misfeasance,  that  is  to  say,  for  both  the  making  of  the 
nuisance,  or  the  cavity  and  pool  in  question,  and  neglect- 
ing afterward  to  take  the  proper  precautions  and  to  adopt 
the  proper  means  to  protect  the  public  right  of  way  and 
use  of  that  portion  of  the  street  against  the  serious  danger 
of  it,  has  not  only  not  been  sustained  as  alleged,  but  has 
already  been  directly  negatived  by  the  evidence  in  the 
case,  the  motion  for  a  nonsuit  must  prevail,  and  is,  there- 
fore, granted.  And  as  this  disposes  of  the  case,  the  court 
deems  it  unnecessary  to  express  any  opinion  upon  any 
other  question  which  has  been  raised  in  it. 
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James  France  v.  Abram  R.  Woolston.  Henry  Evans 
V.  Abram  R.  Woolston. 

The  claim  of  a  contractor  to  do  the  work  and  furnish  the  materials  in 
painting,  glazing  and  varnishing  a  house,  is  within  the  purview  of  the 
mechanic  lien  law  or  statute.  And  when  they  are  to  be  paid  for  in  gross, 
no  bill  of  particulars  of  the  kind  and  the  amount  of  the  materials  fur- 
nished is  required,  nor  is  it  necessary  to  state  when  the  furnishing  of 
them  was  commenced  and  finished  in  such  a  case,  if  the  dates  of  com- 
mencing and  completing  the  contract  are  stated. 

"  Two  two-story  brick  houses  (with  mansard  roof)  adjoining  each  other  on 
a  lot  at  the  southeasterly  intersection  of  Delaware  Avenue  and  Rodney 
Street  in  the  City  of  Wilmington,  with  the  number  of  feet  on  each  of 
them  and  on  the  other  two  lines  of  it  stated,"  is  a  sufficient  description 
of  the  several  pieces  of  ground  on  which  the  houses  are  respectively  sit- 
uated. 

In  filing  the  claim  of  a  partial  contractor  to  do  the  work  on,  and  furnish 
the  materials  for,  a  specific  part  of  the  building,  begun  after  the  com- 
mencement of  it,  and  finished  before  the  erection  and  completion  of  the 
entire  building,  the  time  of  the  commencement  and  of  the  completion  of 
it,  need  not  be  stated,  but  only  the  times  when  the  work  done  and  the 
materials  furnished  by  him  were  begun  and  finished  under  his  contract. 

If  judgment  be  entered,  in  the  absence  of  an  affidavit  of  defence  by  the 
owner  of  the  building,  on  a  claim  the  contractor  has  erroneously  filed 
within  sixty  days  after  the  completion  of  his  contract,  it  will  not  be  set 
aside  on  the  application  of  a  purchaser  of  the  premises  at  sheriff's  sale 
on  a  mortgage  executed  by  the  owner  to  another  and  recorded  after 
he  had  commenced,  but  before  he  had  completed  his  contract  on  the 
building. 

In  these  cases  which  were  heard  together,  Houston,  J., 
delivered  the  opinion  of  the  court. 

These  cases  arise  under  the  mechanic  lien  law.  or  statute 
passed  March  29,  1871,  on  rules  granted  to  show  cause 
wherefore  the  judgments  hereafter  mentioned  in  favor  of 
James  France  and  Henry  Evans  respectively  against 
Abram  Woolston  obtained  under  it  in  this  court,  should 
not  be  disallowed  and  stricken  from  the  record,  and 
which  having  been  heard  at  the  last,  were  held  under 
advisement  until  the  present  term  of  the  Court.  In  the 
first  case  the  statement  of  the  claim  and  affidavit  of  France 
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was  filed  in  the  office  of  the  Prothonotary  on  the  3d  day 
of  May  1871,  stating  in  substance:  First,  that  James  France 
was  the  party  claimant,  and  Abram  R.  Woolston  was  the 
owner  and  contractor,  and  that  the  contract  was  made  with 
Abram  R.  Woolston,  the  owner  and  contractor;  Secondly, 
that  the  amount  claimed  to  be  due  to  the  said  claimant 
was  $725.31  being  a  debt  contracted  for  work  and  labor 
and  materials  furnished  upon  the  buildings  owned  by  the 
said  Abram  R.  Woolston,  and  for  which  the  said  Abram 
R.  Woolston  was  the  contractor,  as  by  the  said  claimant's 
bill  of  particulars  hereunto  annexed  more  fully  appears, 
and  which  was  as  follows : 

Wilmington,  Del.,  April  26,  1871. 

Mr.  Abram  R.  Woolston, 

To  James  France,  Dr. 
1871. 

April  24.  For  work  done  at  and  on,  and  mate- 
rial furnished  for  two  new  Houses  on  the 
south  ease  corner  of  Delaware  Avenue 
and  Rodney  Street  in  Wilmington,  Del- 
aware. The  work  begun  on  the  4th  day 
of  October  1870,  and  finished  this  day, 
to  wit,  April  24,  1871. 

Painting  and  glazing  and  furnishing  material  for 
both  said  Houses  by  estimate  and  agree- 
ment -._--.       $535.00 

Painting  and  paint  on  18  window  shutters  in  ad- 
dition to  agreement  -         -         -  27.00 

Reglazing  windows  broken  by  plasterers  -  19.31 

Graining  and  varnishing  doors  and  shutters  in- 
side .-.-..         120.00 

Painting  and  glazing  second  story  of  each  House 

Back  Building.  -        -        -        -  34.00 


725.31 

That  the  sum  of  $362. 65 A  was  due  him  for  work  and 
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labor  and  materials  furnished  for  each  of  the  adjoining 
houses  at  the  south-easterly  comer  of  Delaware  Avenue 
and  Rodney  Street  respectively;  Thirdly,  that  the  claimant 
began  to  work  and  labor  and  furnish  materials  on  the  4th 
day  of  October  1870,  and  finished  on  the  21st  day  of  April 
1871;  Fourthly,  that  the  buildings  upon  which  the  said 
claimant  furnished  work  and  labor  and  materials,  were 
located  as  follows,  to  wit:  two  two-story  brick  houses 
(with  mansard  roof)  adjoining  each  other  on  a  lot  at  the 
south-easterly  intersection  of  Delaware  Avenue  and  Rod- 
ney Street  in  the  City  of  Wilmington,  the  said  lot  being 
about  109  feet  on  Delaware  Avenue  by  142  feet  on  Rod- 
ney Street,  109  feet  on  the  south-easterly  line,  and  60|  feet 
on  its  south-westerly  boundary  line;  Fifthly,  that  the  said 
work  was  performed,  and  the  said  materials  were  famished 
by  said  claimant  on  the  credit  of  the  said  two  buildings, 
houses  or  structures  above  described;  Sixthly, _  that  the 
amount  of  said  claim  exceeded  twenty-five  dollars,  and 
the  same  had  not  been  paid,  or  secured  to  be  paid  to  the 
claimant.  And  upon  which  a  writ  of  scire  facias  was  issued 
returnable  to  the  May  Term  1871,  and  on  which  the 
claimant  recovered  judgment  for  $725.31  and  costs,  at 
that  term. 

In  the  other  case  the  statement  of  the  claim  and  affida- 
vit of  Evans  was  filed  in  the  office  of  the  Prothonotary  on 
the  5th  day  of  June  1871,  statmg  in  substance  as  follows: 
First,  that  the  name  of  the  owner  or  reputed  owner  of  the 
two  houses  respecting  which  this  action  was  commenced, 
was  Abraham  R.  Woolston  and  the  name  of  the  contractor 
was  Henry  Evans,  and  that  the  contract  was  made  with 
such  owner  or  reputed  owner:  Secondly,  that  four  hundred 
and  fifty  dollars  (two  hundred  and  twenty-five  dollars  on 
each  house)  was  the  amount  or  sum  claimed  by  said  con- 
tractor to  be  due  him  for  work  and  labor  done,  and  mate- 
rials fvirnished  in  making  and  erecting  the  s.airs  in  said 
houses:  Thirdly,  that  the  said  work  and  labor  and  furnish- 
ing of  said  materials  were  commenced  on  the  7  th  day  of 
November  1870,  and  finished  on  the  13th  dav  of  March 
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1871;  Fourthly,  that  the  said  two  houses  were  located  at 
the  southeast  comer  of  Delaware  Avenue  and  Rodney 
street  in  the  city  of  Wilmington  and  State  of  Delaware, 
on  two  lots  of  ground  adjoining  each  other,  and  having  a 
front  on  Delaware  Avenue  of  about  109  feet  and  running 
back  southerly  the  same  width  between  Rodney  street  and 
a  line  parallel  thereto  about  142  feet;  Fifthly,  that  said 
work  and  labor  were  performed  and  the  materials  furnished 
on  the  credit  of  the  said  houses;  Sixthly,  that  the  said 
claim  exceeded  twenty-five  dollars,  and  that  the  same  had 
not  been  paid  or  secured  to  be  paid  to  the  claimant  or  con- 
tractor aforesaid.  Upon  which  a  writ  of  scire  facias  was 
issued  returnable  to  November  Term  1871,  and  which  was 
returned  at  that  term  by  the  sheriff :  served  personally  on 
Abram  R.  Woolston,  the  defendant,  September  4th  1871, 
and  a  copy  of  the  writ  affixed  on  the  front  door  of  each  of 
said  described  buildings,  neither  of  them  being  occupied 
as  a  place  of  residence,  June  7th,  1871.  It  further  appears 
from  the  record  in  this  case,  that  at  that  term  exceptions 
were  filed  to  the  claim  and  a  rule  was  laid  on  the  motion 
of  counsel  for  the  defendant,  to  show  cause  wherefore  it 
should  not  be  stricken  from  the  record,  but  which  on  the 
following  day  was  discharged  by  the  Court,  the  counsel 
for  both  the  plaintiff  and  defendant  assenting  thereto; 
and  on  the  same  day,  December  8th,  1871,  on  motion  of 
the  plaintiff's  attorney,  judgment  was  rendered  for  the 
plaintiff  for  want  of  an  affidavit  of  defence,  amount  to  be 
ascertained  by  the  Prothonotary,  and  which  on  the  12th 
of  December  1871  was  ascertained  by  him  to  be  $450  with 
interest  from  the  13th  of  March  preceding. 

On  the  16th  day  of  November  1870,  Abram  R.  Woolston 
executed  a  mortgage  of  the  two  houses  and  lots  to  Casper 
Kendall  for  the  sum  of  $5000  which  was  duly  recorded  on 
the  22d  day  of  November  in  that  year,  on  which  judgment 
was  recovered  in  this  Court  for  the  sum  of  $2500  and  costs, 
on  the  7th  day  of  December  1871.  Subsequently  the  two 
houses  and  lots  were  sold  upon  a  levari  facias  issued  on  a 
mortgage   of   them   executed   by   Abram   R.   Woolston   to 
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James  L.  Devou  and  by  him  assigned  to  George  F.  Brady, 
returnable  to  the  May  Term  1872  of  this  Court,  and  at 
which  term  on  affidavit  filed  that  he  was  advised  and  be- 
lieved that  the  said  judgments  recovered  by  France  and 
Evans  respectively  against  Woolston  were  irregular  and 
void,  obtained  a  rule  in  each  case  to  show  cause  wherefore 
the  said  judgments  should  not  be  disallowed  and  stricken 
from  the  record.  The  property  sold  at  the  sheriff's  sale 
for  the  stmi  of  i$95 10.00  which  remains  in  the  officer's 
hands. 

The  first  exception  under  the  rule  in  the  case  of  France, 
in  substance  is,  that  he  was  at  the  time  a  painter  and  gla- 
zier, and  that  the  work  done  and  materials  furnished  and 
charged  for  by  him,  are  not  within  the  purview  or  pro- 
visions of  the  statute,  as  they  were  not  performed  or  fur- 
nished "in  or  for  the  erection,  alteration,  or  repair  of  any 
house,  building,  or  structure,  in  pursuance  of  any  con- 
tract express  or  implied,  with  the  owner  of  such  house, 
building  or  structure,  or  with  any  contractor  who  had 
contracted  for  the  erection,  alteration,  or  repair  of  the  same, 
and  for  the  furnishing  of  the  whole  or  any  part  of  the 
materials  therefor,"  and  which  exception  we  consider 
unsound  and  unwarranted  by  the  true  and  proper  meaning 
and  construction  of  the  act,  because  the  term  erection 
employed  in  the  statute  contemplates  and  includes  the 
entire  construction  of  any  such  house,  building,  or  struct- 
ure, and  whatever  is  contributed  either  in  labor  or  mate- 
rials in  the  making  or  finishing  of  any  part  of  them,  is 
within  the  purview  and  intention  of  the  statute. 

The  second  exception  in  the  same  case  is,  that  the  state- 
ment is  defective  because  it  omits  to  set  forth  a  bill  of  par- 
ticulars of  the  kind  and  amount  of  materials  furnished  by 
him;  but  the  statement  in  this  respect  clearly  imports 
upon  its  face,  that  the  same  were  to  be  paid  for,  not  by 
the  day,  or  the  quantity  of  material  furnished,  but  by 
agreement  of  the  parties  the  whole  was  to  be  paid  for  in 
gross  or  at  a  certain  stipulated  price;  and  such  being  the 
case  no  bill  of  particulars  was  necessary  or  required  by 
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the  act,  and  the  statement  is,  therefore,  sufficient  without 
it. 

The  third  exception  is,  that  it  does  not  set  forth  the  time 
when  the  furnishing  of  said  materials  was  commenced 
and  finished,  which  is  untrue  in  point  of  fact,  for  we 
know  that  the  furnishing  of  the  paint,  putty  and  varnish 
for  the  purpose,  must  have  begun  and  ended  with  the 
work  of  putting  them  on  the  doors,  windows  and  shutters 
of  the  houses,  which  are  both  expressly  stated  in  it. 

The  next  three  exceptions  which  we  shall  now  notice 
collectively,  and  consider  together  in  this  case,  are  to  the 
following  effect:  that  the  claim  is  not  stated  and  set  forth 
with  siifficient  precision  and  particularity  as  to  times, 
dates,  prices,  quantities  and  amounts,  or  descriptions  of 
the  several  pieces  of  ground  on  which  the  houses  are  re- 
spectively situated,  or  the  locality  of  each  of  the  said 
houses,  with  such  descriptions  as  may  be  sufficient  to 
identify  the  same.  These  exceptions  are  equally  untrue  and 
unsound  in  our  opinion,  and  may,  therefore,  be  dismissed 
with  the  remark  simply  that  we  consider  the  statement  of 
the  claim  sufficient  in  each  of-  these  respects. 

The  next  and  last  exception  which  we  shall  proceed  to 
notice  is  to  this  effect :  that  the  claimant  in  the  first  case  was 
the  contractor  in  the  special  and  particular  sense  in  which 
that  word  is  used  in  the  statute,  with  Abram  R.  Woolston 
who  was  the  owner  of  the  houses  and  lots  on  which  they 
were  erected,  to  do  the  part  of  the  work  charged  for  upon 
them,  and  to  furnish  the  materials  therefor,  by  estimate 
and  express  agreement,  and  who  performed  and  executed 
the  same  by  employing  workmen  and  laborers  and  pro- 
curing the  materials  from  other  persons  for  the  purpose; 
and  yet,  notwithstanding  he  was  such  contractor,  he  did 
not  file  the  statement  within  thirty  days  after  the  expira- 
tion of  sixty  days  from  the  completion  of  the  houses,  or 
of  the  work  so  contracted  for  and  done  by  him,  but  filed 
the  same  within  sixty  days  from  the  completion  of  them; 
and  further,  that  neither  the  fact,  nor  the  time  of  the  com- 
pletion of  them  is  alleged,  or  appears  in  the  statement  or 


FRANCE   V.   WOOLSTON.  563 


proceeding.  No  exception  whatever  is  taken  to  the  man- 
ifest, but  immaterial  mistake  committed  in  the  first  branch 
of  the  statement  which  alleges  Woolston,  the  owner  of 
the  houses,  instead  of  France,  the  claimant,  to  be  the  con- 
tractor in  the  case;  but  waiving  that,  it  rectifies  for  the 
occasion  whatever  error  may  be  contained  in  it,  by  correct- 
ly stating  and  assuming  in  the  exception  we  are  now  con- 
sidering, that  at  the  time  when  the  statement  of  the  claim 
was  filed,  France,  the  plaintiff,  was  the  claimant  and  con- 
tractor, and  Woolston,  the  defendant,  was  the  owner  of 
the  houses  in  the  case.  And  it  is  true,  that  neither  the 
fact,  nor  the  time  of  the  completion  of  the  houses  is  any 
where  stated  in  it,  or  otherwise  appears  on  the  face  of  the 
proceeding;  but  it  is  stated  in  it  that  his  performance  of 
the  contract  was  commenced  on  the  4th  day  of  October 
1870  and  was  completed  on  the  21st  day  of  April  1871, 
and  it  appears  from  the  record  that  the  statement  of  the 
claim  was  filed  on  the  3rd  day  of  May  following,  and  it  is, 
therefore,  evident  that  this  was  done  before  the  expiration 
of  sixty  days  from  the  completion  of  the  houses,  or  the 
completion  of  the  claimant's  contract  in  relation  to  the 
part  he  was  to  do  upon  them.  But  the  evident  design 
and  object  of  the  statute  in  providing,  as  it  has  done  in 
the  first  section,  that  no  such  contractor  shall  fiJe  his  claim 
in  less  than  sixty,  nor  in  more  than  ninety  days  after  "the 
completion  of  such  building,  house,  or  structure  so  con- 
tracted for  by  him,"  either  in  whole  or  in  part,  (as 
is  clearly  implied  from  the  preceding  portion  of  the 
context)  whilst  all  other  contractors  and  creditors,  such 
as  material -men,  mechanics  and  laborers,  specially  pro- 
vided for  under  it,  are  required  to  file  their  respec- 
tive claims  within  sixty  days  after  "the  completion  of 
the  work  and  labor  performed,  or  from  the  last  delivery 
of  materials  furnished  by  them  respectively"  for  such  pur- 
pose upon  the  credit  of  such  building  or  structure,  was,  in 
the  first  place,  to  prevent  and  delay  the  filing  of  any  claim 
by  such  a  contractor,  until  all  the  other  class  or  classes  of 
creditors  and  contractors  referred  to,  had  in  the  meanwhile 
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and  within  the  time  therein  first  limited  and  prescribed 
filed  their  respective  claims,  that  is  to  say,  within  sixty 
days  after  the  entire  completion  of  the  building  or  struct- 
ure, so  that  the  owner  may  thus  have  the  means  and  the 
opportunity  of  protecting  himself  against  any  duplication 
of  such  special  judgments  and  liens  against  him  and  his 
property  for  one  and  the  same  demand  substantially;  and 
which  might,  and  doubtless  would  have  happened  without 
this  provision,  when  such  a  contractor  had  recovered  a 
judgment  for  all  the  work  done  and  materials  furnished 
under  his  contract,  and  other  creditors  of  the  classes  we 
have  before  mentioned,  had  also  recovered  judgments  for 
the  amounts  respectively  due  them  for  work  done  or  ma- 
terials furnished  by  them  under  che  same  contract;  and  in 
the  second  place,  to  limit  and  fix  a  prescribed  period  be- 
yond which  no  claim  of  this  kind  should  be  filed  in  any 
case  on  the  ground  of  the  general  good  and  public  policy. 
The  latter  object,  we  think,  was  not  in  fact  violated  or 
contravened  by  filing  it  too  soon,  or  before  the  time  lim- 
ited in  the  act  for  that  purpose,  whilst  in  regard  to  the  for- 
mer, it  is  enough  to  say  that  the  owner  of  the  houses  in 
this  case,  took  no  exception  to  the  filing  of  the  statement 
on  that,  or  any  other  ground;  on  the  contrary,  after  having 
been  personally  and  duly  served  with  process,  in  the  ac- 
tion, he  made  no  defence  whatever,  but  voluntarily  suf- 
fered judgment  to  go  against  him  by  default,  and  it  does 
not  appear  that  either  he  or  any  other  creditor  under 
the  statute,  has  ever  taken  any  exception  to  it,  and 
neither  he,  nor  they  take  any  to  it  now.  But  the  de- 
fendant himself  is  now  certainly  concluded  and  estopped 
from  making  any  objection  to  it  by  his  default,  and  the 
judgment  thereupon  entered;  and  can  the  plaintiff  in  the 
rule  by  virtue  of  the  mortgage  of  the  premises  executed 
to  him  on  the  16th  day  of  November  1870,  one  month 
and  twelve  days  after  the  specific  and  retrospective  lien 
of  this  judgment  had  attached  to  them,  upon  any  princi- 
ple of  law  applicable  to  the  case,  possiblv  stand  on  any 
better  ground  in  regard  to  it?     As  he  never  was  in  pos- 
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session  of  them  under  the  mortgage,  he  never  was  in  any 
sense  the  legal  owner  of  them,  and  as  between  him  and 
the  mortgagor  of  them,  he  was,  like  the  claimant,  but  a 
creditor  of  the  owmer,  with  a  real  security  and  a  special 
lien  upon  them  from  the  respective  dates  before  men- 
tioned. Doe  d.  Hall  and  Wife  et  al.  vs.  Tunnell,  1  Houst. 
321.  And  he  had  at  no  time  any  right  as  such  mortgagee, 
either  at  common  law,  or  under  the  statute,  to  object  to 
the  filing  of  the  claim,  or  to  the  proceedings  upon  it,  or 
to  prevent  the  entry  of  the  judgment  upon  it:  for  the  act 
expressly  provides  that  the  scire  facias  to  be  issued  in 
such  case,  shall  be  made  known  to  the  defendant  in  it, 
and  to  all  such  persons  as  may  hold  or  occupy  the  said 
buildings  or  structures,  and  directs  that  it  shall  be  served 
on  the  defendant  therein  named,  if  he  can  be  found  in 
the  county,  and  a  copy  thereof  shall  also  be  left  with 
some  person  residing  in  the  building,  if  occupied  as  a 
place  of  residence,  and  that  judgment  by  defauU  may  be 
entered  upon  motion  by  the  plaintiff  on  the  last  day  of 
the  term  to  which  said  process  is  returnable,  notwith- 
standing appearance  by  the  defendant,  unless  said  de- 
fendant shall  have  previously  filed  in  the  cause  an  affi- 
davit that  he  verily  believes  there  is  a  legal  defence  to 
the  whole  or  part  of  such  cause  of  action,  and  setting 
forth  the  nature  and  character  of  the  same,  &c.  But  as 
it  was  the  direct  intent  and  object  of  the  statute  to  secure 
to  such  a  claimant  and  contractor  a  special  and  preferred 
lien  and  judgment  for  work  and  labor  so  performed,  and 
materials  so  furnished  by  him,  in  the  erection  and  com- 
pletion of  any  house,  building,  or  structure,  under  such 
a  contract  vinth  the  owner  of  it,  which  should  have  priority 
from  the  day  the  work  upon  it  and  the  furnishing  of 
materials  for  it  was  commenced,  over  all  liens  and  in- 
cumbrances subsequently  obtained  against  him  or  the 
property,  whether  general  or  special  in  their  character; 
and  as  it  is  perfectly  evident  that  the  mere  filing  of  the 
statement  of  the  claim  prematurely,  as  was  done  in  this 
case,  could  not  in  the  contemplation  of  the  statute  affect, 
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impair,  or  prejudice  the  rights  or  interests  of  any  one  but 
the  owner  of  the  houses  and  the  defendant  in  the  suit; 
there  is  certainly  no  just  or  substantial  reason  why  any 
other  person  should  be  allowed  to  object  to  it,  or  to 
take  any  advantage  of  it  whatever.  And  as  in  this  case 
the  error  of  prematurely  filing  it  evidently  proceeded 
from  a  misapprehension  of  the  meaning  of  the  statute  in 
respect  to  that  matter,  and  in  no  way  affects  the  justice, 
validity,  or  correctness  of  the  claim  itself,  which  the  de- 
fendants by  declining  to  oppose  or  object  to  by  filing  an 
affidavit  of  defence  to  it  upon  that  or  any  other  ground, 
must  be  recognized  co  have  acknowledged  and  confessed, 
and  for  the  want  of  which  the  judgment  in  question  was 
properly  entered  against  him  in  strict  accordance  with 
the  provision  of  the  statute  and  the  practice  of  the  Court 
in  such  cases,  we  do  not  consider  that  it  now  furnishes 
sufficient  ground  for  disturbing  in  any  manner  the  judg- 
ment then  entered  upon  it.  And  this  rule  must  therefore 
be  discharged,  the  plaintiff  in  it  to  pay  the  costs  in  three 
months,  or  attachment. 

In  the  second  case  before  mentioned,  of  Henry  Evans 
V.  Abram  R.  Woolston,  the  exceptions  filed  are  sub- 
stantially the  same  as  those  we  have  already  considered 
and  disposed  of  in  the  preceding  case,  with  this  difference 
and  distinction  merely;  that  the  first  exception  alleges 
that  the  statement  of  the  claim  filed  in  the  latter  case 
neither  sets  forth  a  contract  in  gross  for  the  work  and 
labor  done,  and  the  materials  furnished,  nor  a  bil!  of 
particulars  of  the  materials  furnished;  and  secondly,  that 
Evans,  the  claimant,  not  being  a  contractor  in  contem- 
plation of  the  statute,  had  not  filed  the  statement  of  his 
claim  within  sixty  days  from  the  completion  of  the  work 
and  labor  performed  by  him,  and  the  last  delivery  of 
materials  furnished  by  him,  as  was  required  by  the  act. 
As  to  both  of  which  we  only  take  occasion  now  to  say 
briefly,  that  the  words  of  the  statute  do  not  imperatively 
require  a  bill  of  particulars  to  be  set  forth  in  the  state- 
ment of  the  claim  in  everv  case,  and  where  bv  the  con- 
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tract  the  claimant  is  to  do  the  work  and  furnish  the 
materials  for  a  gross  sum,  or  is  to  be  paid  for  the  whole  a 
certain  stipulated  price,  we  do  not  see  any  special  ne- 
cessity for  a  bill  of  particulars;  and  such  we  consider 
the  contract  in  this  case  to  have  been  from  the  import  of 
the  terms  employed  in  the  statement  of  it.  It  would  be 
better,  however,  in  all  such  cases  that  it  should  be  so 
distinctly  stated,  and  not  be  left  to  inference  or  implica- 
tion alone.  In  relation  to  the  other  exception  we  will 
only  add  that  the  claimant  was  unquestionably  the  con- 
tractor in  contemplation  of  the  statute  in  this  case,  and 
has  very  properly  so  denominated  himself  in  the  state- 
ment filed  by  him,  and  with  equal  propriety  and  correct- 
ness delayed  filing  it  until  after  the  expiration  of  sixty 
days  from  the  completion  of  the  said  houses.  If  he  did  so, 
although  he  has  not  so  stated  it.  But  all  we  have  before 
said  in  the  preceding  case  in  reference  to  the  effect  of  the 
judgment  entered  by  default  gainst  the  defendant  for 
the  want  of  any  affidavit  of  defence,  applies  with  equal 
force  and  propriety  in  this  case,  on  each  and  all  of  the 
exceptions  filed  in  it;  and  therefore  the  rule  granted  in 
this  case  must  also  be  discharged,  with  the  like  order  as 
to  costs. 

Bates,  Nields  and  Patterson,  for  Plaintiffs  in  the  Rule. 

Hodgson  and  Maris,  for  Defendants  in  the  Rule. 
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John  Doe  d.  Elias  Shockley  v.  Richard  Roe  Casual  Ejec- 
tor and  Mary  V.   Parvis  ei  al.  tenants  in  possession. 

Land  devised  in  fee  upon  condition  that  the  devisee  pays  four  hundred  fol- 
lars  to  the  estate  of  the  testator,  and  not  performed  by  him,  will  pass 
under  the  residuary  clause  of  the  will  to  the  residuary  devisees,  and  not 
as  intestate  property  to  the  heirs  at  law  of  the  testator. 

Ejectment  and  case  stated  for  forty-five  acres  of  land 
in  Cedar  Creek  Hundred,  Sussex  County,  which  were 
devised  in  the  last  will  and  testament  of  Wilson  Shockley, 
deceased,  as  follows:  Item.  "I  give  and  devise  to  my  son 
John  W.  Shockley  a  certain  piece  of  timbered  land  and 
cleared  land  (describing  the  metes  and  bounds  of  it  partic- 
ularly) I  give  and  devise  all  the  above  mentioned  land  to 
my  son  John  W.  Shockley,  his  heirs  and  assigns  forever, 
upon  condition  that  he  pays  to  my  estate  the  simi  of  four 
hundred  dollars  lawful  money  of  the  United  States  of 
America."  By  the  residuary  clause  in  the  will  he  gave 
to  his  four  daughters,  Mary  Parvis,  Anna  Eliza  Jefferson, 
Lydia  J.  Welch,  Matilda  Shockley  and  his  son  John  W. 
Shockley,  "all  the  residue  of  his  estate  that  he  had  not 
devised  and  bequeathed,  to  them,  their  heirs  and  assigns 
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forever."  The  testator  died  in  1856  leaving  the  devisees 
named  and  six  other  children  to  survive  him;  his  will 
was  duly  probated,  and  the  devisee,  John  W.  Shockley, 
died  in  April  1864,  without  having  paid  the  four  hundred 
dollars  to  his  estate,  leaving  one  son  to  survive  him  as  his 
only  heir  at  law.  The  action  was  at  the  suit  of  the  heirs 
at  law  of  Wilson  Shockley,  the  testator,  against  the  resid- 
uary devisees  who  claimed  the  land  devised  under  the 
residuary  clause  of  the  will. 

Wales,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  conditional  devise.  The  object  of  a  condi- 
tion in  a  deed  or  will  is  to  avoid  or  defeat  an  escate  if  the 
condition  shall  not  be  performed  or  complied  with.  Such 
a  condition  may  be  either  precedent  or  subsequent, 
according  to  the  intention  of  the  person  who  creates  it, 
there  being  no  technical  words  to  distinguish  one  from 
the  other.  1  Powell  on  Devise,  183.  But  the  effect  and 
operation  of  the  two  kinds  of  conditions  are  very  differ- 
ent and  important. 

Precedent  conditions  must  be  literally  performed,  and 
even  a  Court  of  Chancery  will  never  vest  an  estate  when 
by  reason  of  a  condition  precedent,  it  will  not  vest  in  law. 
4  Kent's  Com.  225.  It  cannot  relieve  from  the  consequences 
of  a  condition  ijrecedent  unperformed.  A  precedent 
condition  must  take  place  or  be  performed  before  the 
estate  can  vest  or  be  enlarged,  and  where  a  condition  pre- 
cedent becomes  impossible  to  be  performed,  even  though 
there  be  no  default  or  laches  on  the  part  of  the  devisee 
himself,  the  devise  fails.  2  Pow.  on  Dev.  261.  On  the 
other  hand,  a  subsequent  condition  operates  upon  an 
estate  already  created  and  vested  and  renders  it  liable  to 
be  defeated;  and  if  a  condition  subsequent  be  rendered 
impossible  to  be  performed,  the  estate  to  which  it  is 
annexed  becomes  by  that  event  absolute.  2  Pow.  on  Dev 
262. 
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It  is  not  necessary  in  deciding  this  case  to  determine 
whether  the  condition  upon  which  the  devise  was  made 
to  John  W.  Shockley  was  a  precedent  or  subsequent  one. 
It  is  an  admitted  fact  that  the  condition  was  not  fulfilled 
and  either  that  the  estate  never  vested  in  John,  or,  if  it 
did  vest  in  him,  that  by  the  non-performance  of  the  con- 
dition during  his  life  time  the  estate  reverted  to  the  heirs 
of  the  testator  unless  there  is  a  limitation  over  to  a  third 
person,  or  a  residuary  clause  in  the  will,  broad  enough 
in  its  terms  to  embrace  it.  But  here  is  a  residuary  clause 
in  the  words  "all  the  rest  and  residue  of  my  estate 
that  I  have  not  devised  or  bequeathed,"  and  there  is  no 
limitation  over  of  the  disputed  tract  upon  the  nonperfor- 
mance of  the  condition.  Assuming  this  to  be  a  condition 
precedent,  the  estate  remained  in  the  testator,  having 
never  vested  in  John  by  the  conditional  devise,  and, 
therefore,  remaining  undisposed  of  went  into  the  residue 
of  the  estate  that  had  not  been  already  devised  or 
bequeathed.  If  the  condition  is  to  be  taken  as  a  subse- 
quent one.  then  the  same  result  is  reached  by  a  different 
process  of  reasoning. 

The  condition  is  positive,  requiring  that  the  contem- 
plated event,  the  payment  of  the  four  hundred  dollars, 
should  happen,  and  the  entire  interest  in  the  estate  did 
not  pass  from  the  testator,  but  the  possibility  of  a  rever- 
ter remained  to  him  and  his  heirs  and  devisees,  3  Gray 
142;  and  there  is  no  doubt,  that  a  contingent  or  reversion- 
ary interest  not  otherwise  disposed  of  will  fall  into  the 
residue.  Had  there  been  no  residuary  clause  the  heirs 
at  law  would  have  been  entitled  to  the  possession  as  co- 
parceners as  in  a  case  of  intestacy,  for  the  heir  at  law 
is  not  to  be  disinherited  except  by  express  words  con- 
tained in  the  will  or  by  necessary  implication.  The 
intent  of  the  testator  is  always  to  be  searched  after  and 
carried  into  effect  when  not  contrary  to  the  rules  of  law. 
But  there  is  nothing  in  this  will  from  which  it  can  be 
inferred  by  the  most  partial  construction  that  the  testator 
designed  to  leave  this  tract  of  land  to  his  heirs  generally 


SHOCKLEY   V.    PARVIS.  571 

in  the  event  of  the  devise  to  John  failing.  If  such  had 
been  his  intention  it  would  have  been  easy  to  find  lan- 
guage to  express  it,  but  there  are  no  words  or  phrases  in 
the  will  directly  or  remotely  implying  such  intention. 
An  established  rule  of  construction  is  "that  when  a  testa- 
tor in  his  will  has  given  away  all  his  estate  and  interest  in 
certain  lands  so  that  if  he  were  to  die  immediately  nothing 
remains  undisposed  of,  he  cannot  intend  to  give  anything 
in  these  lands  to  his  residuary  devisees."  Morris  vs. 
Underdown,  Willes,  R.  296.  The  converse  of  this  proposi- 
tion is  equally  true,  that  if  the  testator  has  not  given  away 
all  his  interest  in  the  land  so  that  if  he  were  to  die  imme- 
diately something  would  remain  undisposed  of,  it  is  to 
be  presumed  that  he  intended  to  give  the  remainder  in 
such  lands  to  the  residuary  devisee.  The  devise  to  John 
was  of  a  conditional,  not  of  an  absolute  fee.  Doe  vs.  Scott 
3  M.  &  S.  30.  1  Harr.  524.  There  was  something  remain- 
ing undisposed  of,  namely,  the  contingent  interest,  the 
possibility  of  a  reverter  in  the  devisor  which  he  might 
have  disposed  of  to  take  effect  upon  the  foifeiture  of  the 
estate,  and  not  having  specifically  limited  it  over  it  went 
into  the  residue.  The  authorities  are  direct  on  this  point. 
In  Hayden  vs.  Stoughton,  5  Pick.  528,  a  devise  of  land  to 
a  town  for  a  school-house,  provided  it  be  built  within  one 
hundred  rods  of  the  place  where  the  meeting-house 
stands,  was  held  to  be  valid  as  a  condition  subsequent; 
and  the  vested  estate  would  be  forfeited  and  go  over  to  the 
residuary  devisee  as  a  contingent  interest,  on  noncom- 
pliance in  a  reasonable  time  with  the  condition.  This 
decision  is  approved  and  followed  in  Brigham  vs.  Shattuck, 
10  Pick.  305.  The  same  principle  is  recognized  In  Van 
Kleek  vs.  The  Reformed  Dutch  Church,  6  Paige  Ch.  Rep.  600, 
where  it  was  decided  by  Chancellor  Walworth  that  a 
residuarv^  devise  of  real  estate  carries  to  the  residuary^ 
devisee  not  only  the  real  estate  in  which  no  interest 
whatever  is  devised  to  others,  but  it  also  embraces  revei- 
sionary  and  contingent   interests  which  upon  the  events 
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contemplated  by  the  testator  are  not   wholly  and  abso- 
lutely disposed  of  except  by  such  residuary  devise. 
Judgment  for  the  defendants. 

Layton,  for  the  plaintiffs. 

McFee,  for  the  defendants. 


The  Pennsylvania  Steel  Company  v.  The  New  Jersey 
Southern  Railroad  Company. 

At  common  law  there  is  no  such  proceeding  as  the  attachment  of  a  debt, 
and  in  this  State  the  whole  matter  of  such  a  proceeding  is  regulated  by 
statute,  and  no  one  not  a  party  to  the  attachment,  can  be  allowed  by  the 
court  to  intervene  in  the  proceeding  upon  it  without  some  statutory 
provision  to  authorize  it. 

A  writ  of  foreign  attachment  had  been  issued  at  the 
suit  of  The  Pennsylvania  Steel  Company  and  also  of  sev- 
en other  attaching  creditors,  against  The  New  Jersey 
Southern  Railroad  Company,  to  which  the  Sheriff  had  re- 
turned, attached  goods  and  chattels  as  per  inventory  and 
appraisement  annexed,  to  wit:  One  passenger  coach  and 
ten  box  cars,  one  engine  and  tender  and  twenty-three 
platform  cars,  and  by  an  order  of  Hon.  John  W.  Houston, 
A.  J.,  upon  the  petition  of  The  Pennsylvania  Steel  Com- 
pany and  the  peticion  of  Walton  &  Brothers,  the  property 
attached  was  sold  by  sheriff  for  a19, 757.00. 

The  affidavit  of  Moses  W.  Seratt  taken  before  a  commis- 
sioner of  the  State  to  take  depositions  in  the  city  of  New 
York  was  presented  to  the  court  to  the  following  effect; 
that  he  resided  in  Long  Branch  in  New  Jersey  and  was 
the  president  of  The  New  Jersey  Southern  Railroad  Com- 
pany a  corporation  existing  under  1he  laws  of  that  State, 
and  the  defendant  in  the  above  stated  writs  of  foreign 
attachment,  and  that  he  was  a  director  and  also  the  Super- 
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intendcnt  of  The  Long  Branch  and  Sea  Shore  Railroad 
Company,  a  corporation  also  existing  under  the  laws  of 
the  State  of  New  Jersey;  and  that  he  held  those  several 
positions  at  che  time  when  the  attachments  were  laid  as 
aforesaid,  and  that  to  his  personal  knowledge  and  belief 
no  single  article  of  the  property  attached  and  sold  by  the 
sheriff  of  Kent  county  in  the  State  of  Delaware  under  the 
said  writs  of  attachment  and  the  order  of  a  Judge  of  the 
Superior  Court  as  aforesaid,  belonged  to,  or  was  owned  by 
the  said  New  Jersey  Southern  Railroad  Company,  the  said 
defendants,  at  the  time  of  the  attachments  laid  as  afore- 
said. That  the  said  New  Jersey  Southern  Railroad  Com- 
pany to  secure  certain  of  its  bondholders,  had,  on  the  four- 
teenth day  of  September  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty -nine  by  a  mortgage 
duly  made,  executed,  acknowledged  and  recorded  in  New 
Jersey  in  those  counties  thereof  through  which  the  said 
railroad  is  constructed,  granted,  bargained  and  sold, 
transferred,  enfeoffed,  aliened,  assigned,  set  over,  released, 
conveyed  and  confirmed  unto  Benjamin  Williamson  of 
the  city  of  Elizabeth  in  the  State  of  New  Jersey,  and 
George  B.  Upton  o'f  the  city  of  Boston,  Massachusetts,  in 
addition  to  the  railway,  railroad  bridges,  depot  grounds, 
station  houses  &c.  &c.,  all  the  vessels,  locomotives,  tender^:, 
cars  and  other  rolling  stock  and  equipments  &c.,  of  The 
New  Jersey  Southern  Railroad  in  and  for  such  trusts  as 
were  in  the  said  mortgage  mentioned,  specially  to  secure 
the  payment  of  what  are  called  the  first  mortgage  bonds 
of  said  railroad.  That  in  and  by  the  said  mortgage  the 
said  passenger  coach  and  the  said  ten  box  cars  were  trans- 
ferred and  conveyed  to  the  said  trustees  under  the  said 
mortgage,  and  were  thereby  their  property  for  the  purposes 
of  the  said  trust  under  the  said  mortgage  at  the  time  of 
their  attachment  and  sale  as  aforesaid.  That  also  upon 
the  seventh  day  of  April  1873,  the  said  New  Jersey  South- 
ern Railroad  Company  by  another  mortgage  duly  made, 
executed  and  acknowledged  with  the  view  to  the  consoli- 
dation of  their  road   with   certain  other   railroads   in   the 
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States  of  New  Jersey,  Delaware  and  Maryland,  and  which 
mortgage  is  recorded  in  the  Recorder's  office  of  the  State 
of  Delaware  in  and  for  Kent  County,  did  grant,  bargain, 
sell,  transfer,  assign,  convey,  and  confirm  unto  John  R. 
Galland  and  Walled  B.  Palmer,  of  the  city  of  New  York, 
the  said  attached  property,,  to  wit,  the  passenger  coach  and 
ten  box  cars  with  other  property,  both  real  and  personal, 
in,  upon  and  for  such  trusts  as  are  in  the  said  mortgage 
specified  and  mentioned,  as  in  and  by  the  said  mortgage 
so  remaining  of  record  appears;  and  that  all  the  writs  of 
foreign  attachment  in  the  heading  of  this  affidavit  men- 
tioned were  issued  at  a  date  subsequent  to  the  said  7th  day 
of  April  1873,  the  date  of  the  said  mortgage.  That  the 
engine  and  twenty-three  platform  cars  comprising  the 
residue  of  the  property  attached  as  aforesaid  were  not  the 
property  of  the  said  defendants,  the  said  New  Jersey 
Southern  Railroad  Company,  at  the  time  of  the  attachments 
laid,  or  since,  but  that  the  engine  was  the  property  of  the 
said  Long  Branch  and  Sea  vShore  Railroad  Company  at 
the  time  of  the  attachment  and  sale  of  it,  whilst  the 
twenty-three  platform  cars  were  then  the  property  of  one 
Jay  Gould,  of  the  city  of  New  York,  although  they  had 
originally  belonged  to  The  Vineland  Railway,  a  railroad 
existing  under  the  laws  of  the  State  of  New  Jersey,  from 
which  he  had  prior  to  that  time  purchased  them,  and  being 
interested  in  the  said  Long  Branch  and  Sea  Shore  Rail- 
road Company,  he  permitted  and  allowed  it  to  have  and 
use  the  said  platform  cars,  and  that  it  afterward  loaned 
the  said  engine  and  twenty-three  platform  cars  to  the  said 
New  Jersey  Southern  Railroad  Company  to  be  used  tem- 
porarily by  it  in  its  work  upon  the  Smyrna  and  Delaware 
Bay  Railroad  in  the  county  of  Kent  and  State  of  Dela- 
ware; and  that  it  was  under  that  bailment  the  said  engine 
and  twenty- three  platform  cars  were  within  the  limits  and 
jurisdiction  of  the  State  of  Delaware  when  they  were  so 
attached  and  sold  as  aforesaid.  That  deponent  had  been 
informed  and  believed  that  notice  was  given  to  the  said 
sheriff  that  the  said  goods  and  chattels,  to  wit,  the  said 
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passenger  coach,  box  cars  and  platform  cars  which  he  had 
attached  as  the  property  of  the  said  defendants  in  the  sa^d 
attachments,  the  said  New  Jersey  Southern  Railroad  Com- 
pany, were  no:  their  property  prior  to  the  sale  thereof  by 
him. 

Whiteley,  for  the  defendants,  submitted,  on  the  affidavit, 
a  motion  for  a  rule  on  the  plaintiffs  to  show  cause  where- 
fore the  money  arising  from  the  sale  of  the  said  goods  and 
chattels  so  attached  and  now  in  the  hands  of  the  sherifl, 
should  not  be  paid  into  court  by  him  to  abide  the  result 
of  the  following  issues  to  be  directed  to  be  tried  by  the 
verdict  of  a  jury  at  the  bar  of  the  court;  whether  under 
and  by  virtue  of  an  order  made  on  the  said  attachments, 
any  and  what  property,  viz.,  one  passenger  coach  and  cen 
box  cars  belonging  to  the  said  Benjamin  Williamson  and 
George  B.  Upton,  under  a  mortgage  made  and  executed 
on  the  14th  day  of  September  1869,  by  the  New  Jersev 
Southern  Railroad  Company  to  secure  the  said  property 
for  the  purposes  of  certain  trusts  in  the  said  mortgage 
specified,  had  not  been  sold  as  the  property  of  the  defend- 
ants in  the  said  attachments,  the  said  New  Jersey  Southern 
Railroad  Company?  Secondly,  whether  under  and  by  vir- 
tue of  an  order  made  on  the  said  attachments,  any  and 
what  property,  viz.,  the  said  locomotive  engine  belonging  to 
the  said  Long  Branch  and  Sea  Shore  Railroad  Company  had 
not  been  sold  as  the  property  of  the  defendants  in  the  said 
attachments,  the  said  New  Jersey  Southern  Railroad  Com- 
pany? Thirdly,  whether  under  and  by  virtue  of  an  order 
made  on  the  said  attachments,  any  and  what  property,  viz., 
twenty-three  platform  cars  belonging  to  one  Jay  Gould  of 
the  City  of  New  York,  had  not  been  sold  as  the  property 
of  the  defendants  in  the  said  attachments,  the  said  New 
Jersey  Southern  Railroad  Company?  And  fourthly,  if  any 
or  all  of  said  property  was  sold  by  the  said  sheriff,  for 
what  sum  or  sirnis  of  money  it  was  sold  by  him? 

In  support  of  the  motion  he  referred  to  Harr.  Entries  for 
the  form  of  a  judgment  of  condemnation  in  rem  in  such  a 
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case.  We  have  in  this  State  no  statute  of  interpleader,  as 
they  have  in  Pennsylvania  and  other  States,  to  meet  such 
a  case;  but  that  was  no  reason  why  the  Court  could  not. 
or  should  not  do  what  he  proposed  in  the  exercise  of  its 
sound  discretion  and  within  its  power  and  authority,  inas- 
much as  it  would  have  to  pass  upon  and  decide  the  ques- 
tion of  fact  involved  in  it,  before  it  could  enter  judgment 
that  the  property  belonged  to  the  defendants  in  the  attach- 
ments, but  of  which  it  had  no  evidence,  and  which  it  could 
not  decide  to  be  their  property  when  it  had  no  evidence 
of  the  fact  that  it  was  theirs  with  the  formal  affida- 
vit to  the  contrary  now  before  the  court.  In  the  case 
of  the  State  use  of  Bishop  &  Thatcher  vs.  Ogle  et  al.  2  Houst. 
371,  the  Court  held  that  a  sheriff  who  has  returned  to  a 
writ  of  foreign  attachmeat  duly  indorsed  thereon,  that  he 
had  taken  the  goods  of  the  defendant  in  the  attachment, 
was  not  thereby  estopped  in  an  action  by  the  plaintiff  in 
the  writ  against  him  on  his  official  recognizance  for  per- 
mitting the  goods  so  taken  by  him,  to  be  removed  from 
his  custody,  possession  and  baliwick,  from  pleading  in  his 
defence  to  such  action,  that  the  defendant  ^n  it  had  no 
property  in  goods  so  taken,  and  denying  that  he  had  any 
right  or  title  in  the  same,  but  that  they  in  point  of  fact  at 
che  time  belonged  to  another.  But  why  should  the  true 
and  rightful  owners  of  the  property  in  this  case,  be  put  to 
their  action  of  replevin  against  the  sheriflf  to  vindicate 
their  right  to  the  recovery  of  it,  when  in  this  proceeding 
on- the  attachments  the  question  must  first  be  decided  by 
the  court  before  any  judgment  of  condemnation  can  be 
pronounced  by  it  on  the  writs  of  attachment,  that  it  is 
the  property  of  the  defendants  in  them? 

Smithers,  {Comegys  with  him)  for  the  defendants.  The 
whole  proceeding  is  regulated  by  the  statute  which  pre- 
scribes all  the  steps  to  be  taken  in  such  a  case.  There  is 
no  provision  whatever  in  \l  for  any  other  person  or  party 
to  intervene,  interplead  or  to  come  in  to  dispute  or  ques- 
tion the  right  or  title  of  the  defendants  in  the  attachments 
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to  the  property  on  which  they  were  laid.  There  is  a  spe- 
cial issue  provided  for  in  che  statute  in  a  particular  case, 
but  except  in  such  a  special  case,  all  other  claimants  and 
parties  affected  by  the  proceeding  are  left  entirely  to  their 
common  law  remedies.  The  judgment  to  be  rendered  in 
the  proceeding  imports  more  than  had  been  contended  for 
on  the  other  side,  for  it  is  not  only  to  be  a  judgment  of 
condemnation,  but  it  must  find  that  the  property  in  the 
goods  was  in  the  defendants  when  the  atcachments  were 
laid.  It  is  at  the  same  time  admitted  on  the  other  side 
that  the  application  is  wholly  without  precedent  in  our 
practice;  for  in  no  case  has  a  third  party  ever  been  allowed 
any  where  to  intervene  in  such  a  suit  or  proceeding,  unless 
where  there  was  a  special  statute  to  provide  for  it,  and  it 
is  not  in  the  power  or  discretion  of  the  Court  to  permit  it 
to  be  done  without  such  a  special  statutory  provision;  and 
the  fact  that  it  never  was  done  in  our  Courts,  or  under 
our  statute,  was  itself  strong  ground  for  the  conclusion  that 
the  Court  has  not  the  power  to  allow  it.  But  the  affidavit, 
it  would  be  observed,  was  not  made  by  the  parties  alleged 
to  be  entitled  to  the  goods,  or  either  of  them,  or  by  the 
trustees,  or  either  of  them,  under  the  mortgage,  or  by  Jay 
Gould,  or  by  any  other  party  for  whose  benefit  the  rule  is 
asked;  but  it  is  made  by  Mr.  Seratt,  the  President  of  the 
New  Jersey  Southern  Railroad  Company,  the  defendants 
in  the  writs  of  attachment.  The  parties  for  whose  ben- 
efit, and  on  whose  behalf  the  motion  for  the  rule  has  been 
made,  have,  therefore,  never  appeared  in  this  Court,  or 
presented  any  claim  of  property  here  to  the  goods  in 
question.  They  were  not  wichout  their  remedy  and  redress, 
however,  to  assert  their  claims  to  them  elsewhere,  if  they 
have  any,  as  the  purchasers  of  them  at  the  sheriff's  sale 
took  only  the  right  and  title  of  the  defendants  to  them  at 
the  time  of  the  attachment  and  sale. 

Whiteley,  replied. 

By  the  Court.    The  case  is  before  us  merely  on  the  motion 

37 
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for  the  rule,  and  it  is  not  necessary  to  say  anything  as  to 
the  sufficiency  of  the  affidavit  on  which  the  motion  for  the 
rule  has  been  made.  At  common  law  there  was  no  such 
proceeding  as  this,  and  in  this  State  the  whole  matter  of 
such  a  proceeding  is  regulated  by  statute;  and  there  never 
has  been,  and  there  never  can  be  any  such  intervention 
allowed  by  the  court  by  one  not  a  party  to  the  proceeding, 
without  some  statutory  provision  to  warrant  or  authorize 
it;  and  the  fact  that  no  such  application  has  ever  before 
been  made  In  this  court,  affords  a  strong  and  vehement 
presumption  that  it  has  never  been  considered  allowable. 
The  parties  on  whose  behalf  the  application  has  been  made 
have  no  status  whatever  in  chis  court,  and  are  not  even 
before  it,  and  therefore  it  was  that  the  court  declined  to 
grant  the  rule  asked  for,  and  chose  to  hear  what  could  be 
said  in  support  of  it,  on  the  motion,  merely.  The  court 
must  consequently  refuse  the  motion  and  direct  judgment 
to  be  entered  in  the  proceedings  for  the  plaintiffs  in  the 
attachments. 


Michael  Lalley  v.  Henry  S.  Truitt. 

A  third  person  in  whom  property  is  pleaded  in  an  action  of  replevin,  'S 
not  a  competent  witness  for  the  defendant  that  he  and  the  plaintiff  we  re 
partners  in  business,  and  that  it  was  partnership  property  of  theirs 
when  it  was  seized  in  execution  as  such,  at  the  suit  of  another  against 
him  solely. 

Action  of  replevin  for  a  carriage  worth  $250.  The 
defendant  was  a  constable  and  had  taken  it  in  execution 
on  a  judgment  at  the  suit  of  the  firm  of  W.  R.  Sc  H. 
Gause  against  one  Dominic  O'Connor,  individually,  as 
the  property  of  him  and  the  plaintiff  as  partners  in  the 
trade  and  carriage  making  business.  The  plaintiff  de- 
nied the  partnership  and  claimed  to  be  the  sole  owner  of 
it.  The  case  was  tried  before  Wootten  and  Houston, 
Judges,    and   O'Connor  having  been   called   as   a   witness 
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for  the  defendant  to  prove  the  partnership  between  him 
and  the  plaintiff,  and  that  the  carriage  belonged  to  them 
as  equal  partners  in  the  carriage  making  business: 

Spruance,  for  the  plaintiff,  objected  to  his  competency, 
because  he  was  interested  in  the  event  of  the  suit,  for  if 
it  should  result  in  favor  of  the  defendant,  his  half  of  the 
partnership  property  which  was  w^orth  $250,  would  more 
than  pay  the  execution  which  the  defendant  had  levied 
upon  it  at  the  suit  of  W.  R.  &  H.  Gause  against  him  in- 
dividually, and  the  whole  of  his  individual  debt  to  that 
firm  would  thus  be  discharged  by  the  direct  effect  of  his 
own  testimony  on  that  point. 

Harrington,  for  the  plaintiff.  If  O'Connor  was  a  partner 
with  the  plaintiff  in  the  business,  and  as  such,  was  a  joint 
owner  of  the  carriage  w'th  him  at  the  time  It  was  levied 
on,  then  he  is  a  competent  witness  to  prove  the  fact,  be- 
cause he  can  neither  gain  or  lose  anything  by  the  result 
of  the  suit,  for  although  in  the  event  suggested  on  the 
other  side,  the  result  of  the  suit  would  be  to  entirely  dis- 
charge the  debt  he  owes  to  the  plaintiffs  in  the  execution 
in  the  hands  of  the  defendant  against  him,  yet  if  the  de- 
fendant does  not  prevail  in  the  suit,  and  O'Connor  is  a 
partner  and  a  joint  owner  with  the  plaintiff  of  the  car- 
riage, the  latter  will  be  none  the  worse  off  by  reason  of 
it,  for  while  he  will  in  that  event  continue  to  owe  the 
amount  of  the  debt  to  them,  he  will  also  have  on  the 
other  hand  at  the  same  time  that  amount  of  property  to 
pay  it. 

Wootten,  J.,  was  clearly  of  the  opinion  that  the  witness 
was  incompetent  to  prove  the  partnership. 

Houston,  J.  This  is  an  action  of  replevin  and  the  only 
plea  and  defence  is  that  the  carriage  in  question  was  the 
partnership  property  of  a  firm  consisting  of  the  plaintiff, 
Lalley,  and  the  person  called  as  a  witness,  O'Connor,  and 
that  the  defendant  as  constable,  levied  on  it  an  execution 
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in  his  bands  at  the  suit  of  W.  R.  &  H.  Gause  against 
O'Connor  solely,  and  the  latter  is  now  called  as  a  witness 
for  the  defendant  to  prove  the  partnership  alleged  by  the 
defendant,  and  O'Connor's  joint  interest  in  the  carriage 
as  a  partner  with  the  plaintiff.  And  here  I  would  observe 
we  never  have  a  case  of  this  kind,  that  is  to  say,  an  ac- 
tion of  replevin  with  a  plea  of  property  in  another,  or  a 
third  person,  and  such  third  person  called  as  a  witness  to 
prove  the  property  as  pleaded,  that  he  is  not  uniformly 
objected  to  on  the  other  side  as  incompetent  to  prove  it. 
But  he  is  no  party  to  the  suit,  and  is  in  no  way  liable  for 
any  costs  in  it,  nor  can  the  record  of  it  be  evidence  for 
or  against  him  in  any  other  suit,  and  therefore,  he  is  not 
for  that  reason,  an  incompetent  witness  in  the  case,  and 
it  was  so  expressly  ruled  after  argument  on  the  point  in 
the  case  of  Mears  &  Son  vs.  Waples,  3  Houst.  581.  Besides, 
it  was  held  in  that  case,  that  if  the  interest  of  such  a 
witness  in  the  result  of  the  case  was  equally  balanced 
between  the  parties,  as  it  seems  to  be  in  this  case,  he 
was  a  competent  witness  for  the  defendant. 

With  this  difference  in  opinion  between  the  Judges, 
the  objection  to  the  competency  of  the  witness  failed,  and 
he  was  sworn  and  examined  and  proved  the  partner- 
ship alleged  by  the  defendant. 

The  Court,  Houston  J.,  charged  the  jury,  That  on  further 
reflection  since  the  examination  of  the  witness  he  had 
become  satisfied  that  he  had  been  misled  by  his  hasty 
reference  to  the  ruling  in  the  case  of  Mears  &  Son  vs. 
Waples,  3  Houst.  581,  and  had  failed  for  the  moment  to 
observe  the  distinction  which  existed  between  the  facts 
and  circumstances  of  that  and  this  case,  and  that  he  had 
consequently  erred  in  the  opinion  then  expressed  by  him, 
that  the  witness  was  competent  to  prove  the  alleged 
partnership  between  him  and  the  plaintiff  in  the  present 
suit;  and  that  it  would,  therefore,  be  the  duty  of  the 
Court  to  instruct  the  jury  to  reject  and  entirely  exclude 
from   their  consideration   in  making  up   their  verdict,   all 
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the  evidence  which  had  been  given  by  him  in  the  case, 
because  on  the  facts  and  circumstances  disclosed  in  it, 
the  witness  referred  to  was  interested  in  the  result  of  it, 
for  a  verdict  in  favor  of  the  defendant  would  have  the 
direct  effect  to  discharge  and  satisfy  the  amount  of  the 
execution  in  the  hands  of  the  defendant  at  the  suit  of 
W.  R.  &  H.  Gause  against  him.  The  true  test  of  the  in- 
terest of  a  witness  is,  that  he  will  either  gain  or  lose  by 
the  direct  legal  operation  and  effect  of  the  judgment,  or 
that  the  record  wall  be  legal  evidence  for  or  against  him 
in  some  other  action.  It  must  be  a  present,  certain  and 
vested  interest,  and  not  an  interest  uncertain,  remote,  or 
contingent.  Nor  must  it  be  of  a  doubtful  nature,  for 
then  the  objection  goes  only  to  the  credit,  and  not  to  the 
competency  of  the  witness.  Nor  is  the  amount  or  mag- 
nitude, or  degree  of  the  interest  to  be  considered  or  re- 
garded. It  is  enough  if  the  interest  which  he  has  in  the 
result  of  the  suit  is  direct  and  certain,  however  small  it 
may  be.     1  Greenl.  Ev.  sees.  390,  391. 

The  defendant  had  a  verdict. 


Edwin  M.  Hukill  v.  Joshua  B.  Fennemore  and  John  T. 

HUKILL. 

Judgment  on  a  joint  and  several  bond  of  two  obligors  entered  jointly 
against  them  more  than  four  years  after  the  death  of  one  of  them,  but 
under  a  warrant  of  attorney  which  did  not  authorize  the  confession  of 
judgment  jointly  and  severally  against  them,  set  aside. 

Rule  to  show  cause  wherefore  judgment  No.  577  to 
November  Term  1873  of  this  Court  for  the  real  debt  of 
$4000.00  with  interest  from  December  1st,  1868,  confessed 
by  warrant  of  attorney  on  the  20th  day  of  January  1874, 
at  the  suit  of  Edwin  M.  HukiU  v.  Joshua  B.  Fennemore 
and  John  T.  Hukill  should  not  be  set  aside. 
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The  rule  was  granted  on  the  affidavit  of  John  B.  Fenne- 
more,  one  of  the  defendants,  that  the  same  was  entered  on 
the  pretended  authority  of  a  bond  and  warrant  of  attorney 
to  confess  judgment  thereon,  executed  by  the  said  defend- 
ants to  the  said  plaintiff  for  the  real  debt  of  four  thousand 
dollars  on  the  1st  day  of  December  1868  with  interest  from 
that  date;  but  that  the  said  John  T.  Hukill,  one  of  the 
said  defendants,  afterward  died  on  the  9th  day  of  July 
1869,  and  that  the  said  judgment  was  afterward  so  entered 
jointly  against  both  of  the  said  defendants  on  the  20th  day 
of  January  1874,  more  than  four  years  after  his  death. 
The  bond  itself  was  in  its  terms  both  joint  and  several, 
but  the  warrant  of  attorney  to  confess  judgment  upon  it 
was  as  follows:  "And  we  do  hereby  authorize  and  em- 
power any  Clerk,  Prothonotary,  or  Attorney  of  any  Court 
of  Record  in  America  or  elsewhere,  to  appear  for  us,  our 
heirs,  executors,  or  administrators,  at  the  suit  of  the  said 
Edwin  M.  Hukill,  his  executors,  administrators,  or  assigns, 
on  the  above  obligation,  as  of  any  term  prior  or  subsequent 
to  the  date  hereof,  and  thereupon  to  confess  judgment  for 
the  above  sum  of  eight  thousand  dollars  debt,  besides  costs 
of  suit,  by  non  sum  informatus,  nil  dicit  or  otherwise,  with 
stay  of  execution  until  day  of  payment." 

The  Court,  after  hearing  the  counsel,  and  referring  to 
Vincent  vs.  Herbert,  2  Houst.  425,  made  the  rule  absolute  and 
set  aside  the  judgment  as  improperly  entered  against 
either  of  the  defendants  under  the  warrant  of  attorney 
and  the  facts  stated  and  admitted. 

Lore,  for  the  plaintiff,  ] 

>      in  the  rule. 
Gordon,  for  the  defendant,  ) 
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Thomas  P.  Lynam  and  Wife  v.  The  Philadelphia,  Wii. 

MINGTON    AND    BALTIMORE    RaiLROAD    COMPANY. 


If  the  contributory  negligence  of  the  plaintiff,  who  is  injured  in  driving  up- 
on a  private  railroad  crossing  by  a  passing  train  of  cars,  without  stop- 
ping or  looking  out  and  listening  before  driving  upon  it,  for  a  train  that 
may  be  approaching  it  from  either  direction,  clearly  appears  from  the 
evidence  for  him  in  an  action  on  the  case  against  the  railroad  company 
for  the  injury,  the  defendant  will  be  entitled  to  a  nonsuit. 


This  was  an  action  on  the  case  against  the  company  for 
negUgently  running  a  train  of  cars  against  a  carriage  in 
which  the  wife  of  the  plaintiff,  Thomas  P.  Lynam,  was 
riding  and  driving  across  the  railroad  of  the  company,  and 
by  which  she  was  very  severely  injured. 

The  wife  of  the  plaintiff  with  a  son  of  theirs  seventeen 
years  of  age;  and  a  young  lady  left  the  City  of  Wilming- 
ton after  dark  about  6  o'clock  on  Christmas  Eve,  1872,  in  a 
double  seated  carriage  drawn  by  a  single  horse,  co  return 
to  the  farm  of  the  father  of  the  plaintiff,  on  the  Newport 
turnpike,  through  which  the  railroad  of  the  company  runs 
between  the  dwelling  house,  barn  and  stables  upon  ic,  and 
the  turnpike  in  front  of  it;  and  upon  which  the  only  car- 
riage way  from  the  turnpike  to  the  dwelling  house  and 
other  farm  buildings,  is  a  lane  about  three  hundred  yards 
in  length,  which  descends  by  a  slight  and  uniform  slope 
of  the  ground  naturally  from  the  turnpike  for  about  two 
hundred  and  uwenty-five  yards  to  the  railroad  which  it 
crosses  at  nearly  right  angles,  and  terminates  near  the  dwel- 
ling house  and  the  buildings  adjacent  to  it.  The  course 
of  the  railroad  through  the  farm  and  beyond  it  in  a  western 
direction  is  perfectly  straight  for  two  miles,  at  least;  and 
owing  to  that  fact  and  the  comparatively  level  surface  of 
the  country  through  which  it  is  there  laid,  and  the  slope 
of  the  lane  as  before  mentioned,  the  descent  of  the  latter 
from  the  turnpike  to  the  railroad  and  across  it  to  the  dwell- 
ing house,   commands  a  full  and  uninterrupted  view  by 
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daylight  of  the  entire  line  of  the  railroad  and  any  train 
upon  it  for  the  same  distance  in  that  direction.  There  is 
a  private  crossing  over  the  railroad  at  the  intersection  of 
the  lane  with  it,  constructed  and  maintained  by  the  com- 
pany for  the  use  and  benefit  of  the  owners  of  the  farm; 
and  it  was  on  that  the  collision  in  question  occurred. 

The  distance  from  Wilmington  to  the  farm  is  six  miles; 
the  night  was  dark,  windy  and  very  cold,  the  ground  was 
hard  frozen,  and  there  was  a  good  deal  of  ice  on  the  road, 
which  caused  the  horse  to  slip  much,  as  he  was  unshod. 
Mrs.  Lynam  was  driving  with  both  her  son  and  the  young 
lady  seated  on  the  front  seat  with  her,  pushed  back 
against  the  hind  seat,  and  both  of  the  side  curtains  of  the 
front  seat  of  the  carriage  were  rolled  up;  but  the  ladies 
rode  with  their  cloaks  wrapt  closely  about  them  and  with 
the  hoods  of  them  drawn  over  their  heads.  They  reached 
the  entrance  to  the  lane  from  the  turnpike  about  seven 
o'clock,  and  at  once  drove  into  it  and  down  it.  at  the  same 
gait  they  had  previously  been  traveling,  to  the  crossing  and 
upon  it  without  stopping,  or  looking  out  in  either  direc- 
tion of  the  railroad  from  it  or  listening  in  order  to  ascer- 
tain if  any  train  or  engine  might  then  be  approaching  it, 
or  without  anything  said  to  indicate  that  any  thought  or 
apprehension  of  a  passing  train  on  that  part  of  the  railroad 
at  that  hour  had  occurred  to  either  of  them,  except  that 
when  they  had  proceeded  at  that  gait  about  two-thirds  of 
the  way  down  the  lane  from  the  turnpike  to  the  dwelling 
house,  the  young  lady  looked  out  of  the  carriage  in  a  west- 
em  direction  down  the  railroad,  from  which  direction  the 
train  in  question  was  then  rapidly  approaching  the  crossing, 
and  simply  remarked  that  she  "could  see  a  light  in  cousin 
Dai's  house,"  alluding  to  the  residence  of  a  neighboring 
farmer  and  relation  of  hers,  a  half  ot  a  mile  or  more  dis- 
tant from  them  in  the  same  direction  near  the  railroad, 
but  on  the  opposite  side  of  it  from  where  they  then  were. 
But  no  further  notice  or  observation  was  taken  of  it  and 
no  other  remark  was  made  about  it.  The  horse  they  were 
drivmg   was   remarkably   gentle   and   without    any    fear   of 
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locomotives  or  railroad  trains,  and  had  entirely  crossed  the 
track  and  cleared  all  but  the  hind  part  of  the  carriage  of 
che  last  rail  of  it  on  the  crossing  when  the  train  in  ques- 
tion, a  regular  passenger  train  consisting  of  nine  cars  well 
filled  with  passengers,  an  hour  behind  the  usual  time  of 
passing  therr,  and  approaching  with  rapid  speed  from  the 
western  direction  before  described,  struck  the  rear  portion 
of  the  carriage,  knocking  it  entirely  off  the  track  and  cross- 
ing into  a  side  ditch,  and  at  the  same  time  overturning 
and  nearly  demolishing  it,  but  without  doing  very  serious 
injury  to  either  of  the  others  in  it.  The  usual  headlight 
of  the  locomotive  was  entirely  out  at  the  time,  and  had 
been  before  the  train  reached  a  station  on  the  railroad 
where  it  stopped  to  take  in  passengers  several  miles  west 
of  the  crossing ;  but  a  small  and  ordinary  i-ailroad  lantern 
had  been  suspended  m  front  of  the  engine  and  was  lighted 
and  burning  at  the  time,  as  a  temporary  substitute  for  it. 
There  was  also  another  lantern  of  a  similar  kind  lighted 
and  burning  in  the  cab  of  the  locomotive,  as  well  as  the 
usual  lamps  lighted  at  night  in  all  the  passenger  cars. 
And  no  whistle  was  blown,  or  bell  rung  on  the  locomotive, 
or  other  signal  or  warning  given  of  the  approach  of  the 
train  before  it  reached  the  crossing  and  the  collision  which 
immediately  followed.  The  usual  headlights  on  the  loco- 
motives of  the  company  can  be  discinctly  seen  from  the 
lane  and  the  crossing  at  night  as  far  as  two  miles  down 
the  road  in  that  direction  and  never  fail  in  approach- 
ing and  passing  there  to  illominate  with  a  brilliant 
light  even  the  yard  in  front  of  the  mansion  on  the  farm, 
as  well  as  all  the  track  of  the  railroad  for  several  hun- 
dred feet  immediatelv  in  front  of  them.  And  from  the 
testimony  of  both  of  the  persons  with  Mrs.  Lynam  in  the 
carriage,  it  was  evident  that  it  was  upon  that  fact  and  also 
upon  the  fact  that  they  were  familiar  with  the  place,  and 
were  well  aware  of  the  usual  times,  both  day  and  night,  for 
all  the  regular  passenger  trains  on  the  railroad  to  pass  there 
in  either  direction,  and  that  about  six  o'clock  in  the  even- 
ing was.  the  time  for  that  train  to  pass  there,  and  should 
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have  passed  there  at  least  an  hour  sooner  that  evening,  that 
they  reHed  with  such  implicit  confidence  and  assurance  on 
their  entire  freedom  from  all  danger  of  encountering  any- 
passing  train  on  that  part  of  the  road  at  such  ?n  hour,  that 
they  took  no  heed  or  thought  whatever  for  their  safety  or 
security  against  such  a  contingency  on  the  occasion  in 
question.  But  freight  trains  they  said  passed  there  at  all 
hours  of  the  night,  and  that  the  rumbling  of  a  heavy 
train  on  the  road  can  frequently  be  heard  there  when  as 
much  as  two  miles  off. 

T.  F.  Bayard,  for  the  defendants,  after  evidence  to 
the  foregoing  effect  had  been  adduced,  and  the  counsel  for 
the  plaintiffs  announced  that  he  had  closed  his  testimony 
for  the  present,  moved  a  nonsuit,  because  it  had  failed  to 
show  that  the  injury  complained  of  and  sued  for,  was 
occasioned  without  fault  and  negligence  on  the  part  of  the 
wife  of  the  plaintiff  and  those  with  her  in  the  carriage  at 
the  time  of  the  accident.  To  entitle  them  to  recover  in 
the  action,  the  negligence  of  the  defendant  must  be  affirm- 
atively proven,  not  only  to  have  been  the  cause  of  the 
injury,  but  the  sole  cause  of  it,  and  without  any  fault  or 
negligence,  or  want  of  due  care,  diligence  and  prudence 
on  her  part  and  those  with  her  in  the  carriage  which  con- 
tributed in  any,  even  the  slightest  degree,  to  the  produc- 
tion of  it;  for  negligence  on  the  pari  of  the  plaintiff  which 
contributes  in  any  degree  to  the  accident  or  the  cause  of 
the  injury,  cannot  be  relieved  or  qualified  by  the  negli- 
gence of  the  defendant,  but  to  make  the  latter  answerable 
for  it,  his  negligence  must  be  of  an  unmixed  character, 
and  in  which  the  plaintiff  is  entirely  free  from  any  con- 
tributory negligence,  and  the  defendant  is  wholly  and 
solely  to  blame.  Dascomh  vs.  B.  &  S.  L.  R.  R.  Co.,  24  Barb. 
221.  Hartfield  vs.  Roper  et  al.  21  Wend.  615.  That  the 
evidence  already  adduced  exhibited  such  an  absence  of 
proper  care  and  diligence,  prudence  and  precaution  on  the 
part  of  this  lady  and  her  companions  in  crossing  a  rail- 
road at  night,   and  on  such  a  nighc  too,   which  the  law 
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requires  of  every  one  to  exercise,  as  well  out  of  due  regard 
for  his  own  safety  as  out  of  a  proper  regard  for  the  safety 
of  others,  who  are  rightfully  traveling  on  it  at  the  time, 
and  also  of  the  company  which  owns  it,  and  has  a  just 
right  to  the  use  and  enjoyment  of  it  at  all  times  free  from 
the  interruption  or  obstruction  of  others,  in  order  to  avoid 
and  prevent  such  an  accident,  as  would  clearly  debar  the 
plaintiffs  of  any  right  to  maintain  their  action.  By  their 
own  evidence  as  it  stood  uncontradicted,  the  plaindff 's  own 
negligence  in  the  case  was  self-evident  and  palpable,  for 
nothing  could  be  more  certain  or  manifest  than  that  the 
parties  in  the  carriage  by  exercising  the  common  precau- 
tion of  stopping  but  a  moment  before  they  reached  the 
crossing  in  the  lane,  and  looking  or  listening  for  the  train, 
could  have  discovered  its  approach,  it  being  then  so 
near  them,  and  easily  have  avoided  the  collision.  Nor 
was  the  degree  of  care  and  prudence  which  the  law 
required  of  them  on  the  occasion,  at  all  qualified  or  dimin- 
ished by  the  fact  that  the  train  was  behind  time,  or  any 
accident  had  suddenly  extinguished  the  headlight  on  the 
engine.  And  that  it  was  in  the  last  degree  imprudent 
and  indiscreet  in  them  to  assume  that  the  train  in  question, 
or  any  other  train  had  passed  there  over  the  road  on  time 
that  evening,  and  it  was  nothing  less  than  gross  careless- 
ness and  negligence  to  have  fallen  into  such  a  dangerous 
and  fatal  blunder.  That  the  collision  having  thus  taken  place 
on  the  railway  track  of  the  defendants,  the  onus  of  proof 
was  on  the  plaintiffs  to  rebut  the  presumption  of  negli- 
gence on  their  part,  and  prove  that  it  was  solely  attribut- 
able CO  the  negligence  of  the  defendants.  But  there  was 
no  proof  of  any  culpable  negligence  whatever  on  the  part 
of  the  defendants,  and  therefore  it  was  obvious  that  the 
plaintiffs  could  not  recover,  and  should  be  nonsuited. 

It  was  now  well  settled  by  adjudged  cases  that  it  is  the 
duty  of  one  crossing  a  railroad  by  right,  chat  is  to  say, 
rightfully,  and  not  wrongfully  as  a  trespasser,  to  use  such 
care  and  caution  to  avoid  danger  and  accident,  as  the  oc- 
casion and  the  circumstances  of   the  case  reasonablv  re- 
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quire;  and  if  he  fails  to  do  so  and  is  injured  in  the  act, 
he  is  guilty  cf  negligence  and  cannot  recover  for  it,  even 
though  it  may  be  proved  that  the  servants  of  the  railroad 
company  were  at  the  same  time  guilty  of  negligence  in 
the  running  or  management  of  the  train.  And  what  is 
the  degree  of  care  and  prudence  which  is  required  of  such 
a  party  on  such  occasions,  is  now  well  settled  by  repeated 
decisions,  both  in  this  country  and  in  England  on  that 
question,  and  which  go  to  the  extent  of  requiring  that  he 
shall  not  only  carefully  look  and  listen,  but  also  stop  and 
carefully  and  cautiously  look  out  and  listen  on  such  occa- 
sions for  approaching  trains;  and  that  nothing  short  of 
this  constitutes  that  degree  of  ordinary  care,  prudence 
and  circumspection  which  the  law  requires  of  every  one 
before  attempting  to  cross  a  railroad  at  the  intersection  of 
any  other  way,  or,  indeed,  anywhere  else.  Dascomb  vs.  B. 
&  5.  L.  R.  R.  Co.,  27  Barb.  221.  Mackey  vs.  N.  Y.  C.  R.  R. 
Co.,  27  Barb.  528.  Brooks  vs.  B.  R.  R.  Co.,  27  Barb.  532. 
Wilds  vs.  H.  R.  R.  R.  Co.,  29  N.  Y.  R.  315.  Havens  vs.  E.  R. 
R.  Co.,  41  TV.  Y.  R.  296.  Barker  vs.  Savage,  45  N.  Y.  R. 
191.  Baxter  vs.  T.  &  B.  R.  R.  Co.,  41  N.  Y.  R.  503.  Wil- 
cox vs.  R.  W.  &  0.  R.  R.  Co.;  39  N.  Y.  R.  358,  659.  Suy- 
dam  vs.  G.  U.  R.  R.  Co.,  41  Barb.  380.  P.  R.  R.  Co.  vs.  Beale, 
73  P.  R.  504.  N.  P.  R.  R.  Co.  vs.  Heilman,  49  P.  R.  60. 
P.  R.  R.  Co.  vs.  Goodman,  62  P.  R.  329.  P.  C.  R.  R.  Co.  vs. 
Bentley,66  P.  R.  30.  McCully  vs.  Clarke  &  Thaw,  40  P.  R.  399. 
Gahagan  vs.  B.  &  L.  R.  R.  Co.,  1  Allen  187.  Adams  vs.  Town 
of  Carlisle,  21  Pick.  146.  P.  R.  R.  Co.  vs.  Dunn,  56  P.  R. 
280.  B.  &  0.  R.  R.  Co.  vs.  Breissig,  25  Md.  378.  Bilbee  vs. 
L.  &  B.  R.  Co.,  114  E.  C.  L.  R.  492.  Shelton  vs.  L.  &  N.  R. 
Co.,  Law  Rep.  2  C.  P.  631. 

In  the  case  of  Dascomb  vs.  B.  &  S.  L.  R.  R.  Co.,  decided 
in  New  York  as  early  as  the  year  1858,  it  was  held  bv  the 
court  to  be  well  settled,  in  that  State,  as  a  principle  of  the 
common  law,  that  he  whose  negligence  has  contributed  in 
any  essential  degree  to  the  injury  he  has  sustained,  cannot 
maintain  an  action  to  recover  damages  from  the  other  par- 
tv  whose  acts  of  negligence  have  also  contributed  to  pro- 
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duce  the  injury;  and  that  when  negligence  is  the  issue  in- 
volved in  the  suit,  it  must  be  an  unmixed  case.  Also, 
that  it  should  be  regarded  as  little  short  of  recklessness 
for  any  one  to  drive  upon  the  track  of  a  railroad  without 
first  looking  and  listening,  to  ascertam  whether  a  moving 
locomotive  is  near.  Also,  that  under  the  circumstances  it 
was  immaterial  whether  the  train  was  on  time,  or  behind 
time,  when  the  collision  occurred;  and  further,  that  the 
question  of  negligence  on  the  part  of  the  plain  tiflE  was  a 
question  of  law  for  the  judge,  at  the  circuit,  and  that  upon 
the  facts  proved  he  should  have  nonsuited  the  plaintiff. 
And  it  was  furthermore  held,  that  when  the  direct  fact  in 
issue  is  established  by  undisputed  evidence,  and  such  fact 
is  decisive  of  the  cause,  a  question  of  law  is  raised,  and 
the  court  should  decide  it.  The  jury  have  no  duty  to  per- 
form; and  that  the  issue  of  negligence  in  such  case, 
comes  within  this  rule.  In  the  case  of  Mackey  vs.  N .  Y. 
C.  R.  R.  Co.,  decided  in  the  same  year,  and  in  which 
the  action  was  founded  upon  the  alleged  negligence 
of  the  railroad  company  in  omitting  to  sound  the  whistle 
or  ring  the  bell  of  the  locomocive,  at  a  street  crossing, 
as  required  by  statute,  the  negligence  of  the  deceased 
driving  upon  the  track  was  clearly  proved  by  the  testi- 
mony for  the  plaintiff,  and  the  court  held  that  the  justice, 
at  the  trial,  should  have  nonsuited  the  plaintiff  on  the 
ground  of  the  intestate's  own  negligence,  and  that  the  ver- 
dict in  favor  of  the  plaintiff  was  agamst  the  evidence,  and 
could  not  be  upheld.  And  expressly  recognized  and  ap- 
proved the  rule  of  liabihty  in  such  cases,  as  stated  by  the 
court  in  Sheffield  vs.  R.  &  S.  R.  R.  Co.,  21  Barb.  339,  decided 
two  years  before,  or  in  1856;  and  in  which  the  court  held 
that  as  the  deceased  was  not  a  stranger  to  the  place,  and 
well  knew  the  large  number  of  trains  passing  there  daily, 
it  was  the  height  of  imprudence  and  heedlessness  for  him 
to  approach  the  railroad  track  and  attempt  to  cross  it  with 
his  team,  until  he  had  ascertained  that  it  was  safe  to  do  so, 
and  the  fact  that  there  was  a  wood-pile  in  the  way  of  his 
seeing  far  along  the  track,  did  not  diminish  in  the  slightest 
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degree,  his  duty  to  be  careful,  but  on  the  contrary,  imposed 
upon  him  the  obligation  of  still  greater  caution;  and  that 
in  such  a  case  a  party  is  bound  to  exercise  care  and  dili- 
gence and  foresight  in  proportion  to  the  danger  to  be 
avoided,  and  the  fatal  consequences  involved  in  his  neglect. 
In  Wilds  vs.  H.  R  R.  R.  Co.,  decided  in  1864,  it  was  ruled 
that  a  person  before  crossing  a  railroad  must  pause  and 
listen,  and  if  he  does  not,  and  is  injured  by  a  passing  train, 
he  is  guilty  of  negligence;  for  no  one  can  depend  with 
perfect  certainty  at  what  time  a  train  will  pass  a  particular 
point.  And  in  Havens  vs.  E.  R.  R.  Co.,  that  he  is  required 
to  make  vigilant  use  of  his  senses  in  discovering  the 
approach  of  trains  to  avoid  being  injured,  even  in  the 
absence  of  their  giving  the  usual  signals  of  their  approach. 
And  the  ordinary  or  reasonable  care  and  prudence  de- 
manded of  him  on  such  occasions,  requires  this  irrespective 
of  any  question  of  negligence  on  the  part  of  the  defend- 
ant. Baxter  vs.  T.  &  B.  R.  R.  Co.  41  N.  Y.  R.  503.  Barker 
vs.  Savage,  45  N.  Y.  R.  191.  Wilcox  vs.  R.  W.  &  0.  R.  R. 
Co.,  39  N.  Y.  R.  659.  Suydam  vs.  G.  U.  R.  R.  Co.,  41  Barb. 
380. 

He  would  refer  next  to  the  Pennsylvania  cases.  In  the 
case  of  P.  R.  R.  Co.  vs.  Beale,  73  P.  R.  504,  decided  in  1873, 
Sharswood,  J.,  in  delivering  the  opinion  of  the  court,  said 
that  the  duty  of  the  traveler  to  stop  is  more  obligatory 
when  an  approaching  train  cannot  be  seen  or  heard,  than 
when  it  can;  and  :hat  there  never  was  a  more  important 
principle  settled  than  that  the  fact  of  the  failure  to  stop 
immediately  before  crossing  a  railroad  track,  is  not  merely 
evidence  of  negligence  for  the  jury,  but  negligence  per  se, 
and  a  question  for  the  court.  And  on  the  last  point  in  N. 
P.  R.  R.  Co.  vs.  Heilman,  49  P.  R.  60,  decided  eight  years 
before  that.  Strong,  J.,  had  said  in  announcing  the  opinion 
of  the  court,  that  the  absence  of  the  proper  precaution  in 
such  case  was  more  than  evidence  of  negligence.  It  was 
negligence  itself;  and  the  plaintiff  was  not  entitled  to 
recover,  if  his  want  of  precaution  contributed  to  his  hurt. 
In  P.  R.  R.  Co.  vs.  Goodman,  62  P.  R.  329,  it  was  also  ruled 
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that  if  the  company  neglected  to  give  the  usual  and 
required  warning  of  the  approach  of  the  train,  yet  the 
plaintiff  was  bound,  as  every  man  In  crossing  a  railroad 
in  ordinary  prudence  is  bound,  to  look  in  all  directions  in 
which  trains  may  approach,  and  to  pause  until  he  found 
he  could  cross  with  safety.  It  was  likewise  ruled  in  the 
case  of  Reeves  vs.  D.  L.  &  W.  R.  R.  Co.  30  P.  R.  454,  as 
early  as  the  year  1858,  and  in  the  case  of  P.  R.  R.  Co.  vs. 
Ackernian,  74  P.  R.,  decided  late  in  the  past  year,  that  it 
is  the  obligation  of  prudence  and  the  duty  of  a  traveler 
approaching  a  railroad  crossing,  to  stop  and  look  and  lis- 
ten in  order  to  satisfv  himself  there  is  no  danger  from  a 
passing  train. 

Bird,  for  the  plaintiffs.  Could  there  be  a  doubt  in  the 
mind  of  any  one  who  had  heard  the  evidence,  that  the 
injury  in  question  would  have  been  done  to  the  wife  of  the 
plaintiff,  if  there  had  been,  as  there  assuredly  should  have 
been,  an  ordinary  or  usual  headlight  burning  in  front  of 
the  locomotive,  on  such  a  night,  or  if  there  had  been  even 
a  single  sound  from  the  whistle,  or  any  other  warning  or 
signal  given  on  the  approach  of  the  train  to  the  crossing  f* 
The  night  was  so  dark  that  the  engineer  could  not  even 
see  the  horse  and  carriage  when  right  before  him  and  his 
engine  struck  it.  and  had  no  knowledge  of  what  it  had 
struck,  until  after  he  had  stopped  and  backed  the  train  to 
the  crossing,  and  got  down  from  the  cab  to  ascertain  what 
it  was.  The  absence  of  either  on  such  an  occasion  was  evi- 
dence sufficient  of  culpable  negligence  on  the  part  of  the 
defendants,  while  the  omission  of  both  only  made  the  evi- 
dence of  such  negligence  the  stronger  and  more  conclusive 
under  such  circumstances. 

The  cases  which  had  been  cited  on  the  other  side  in  sup- 
port of  the  motion  for  a  nonsuit,  though  numerous,  and 
many  of  them  comparatively  recent,  were  not  entirely 
new  or  before  unknown  to  him,  for  he  had  seen  and  read 
them  all  before  this  trial  was  commenced.  On  the  precise 
and  direct  point  presented  and  relied  on  by  the  counsel  for 
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the  defendants,  they  were  limited  and  confined  to  two 
States  of  the  Union  only;  but  as  strange  and  extreme  as 
some  of  them  seem  to  be  in  regard  to  the  nature  and 
effect  of  contributory  negligence  in  railroad  collisions 
especially,  none  of  them  would  be  found  to  go  to  the  extent 
of  requiring  the  exercise  of  any  greater  degree  of  care, 
caution  and  prudence  than  was  exhibited  by  Mrs.  Lynam 
and  the  persons  in  the  carriage  with  her  on  the  unfortun- 
ate occasion  in  question,  under  all  the  facts  and  circum- 
stances which  had  been  proved  in  the  case.  The  point  of 
the  objection  on  the  other  side  is  not  that  they  did  not  look 
out  for  any  passing  or  approaching  train  on  the  railroad, 
for  that  was  done  as  had  been  proved,  but  that  she  did  not, 
in  addition  to  that,  stop  the  horse  and  carriage  and  look 
out  and  listen  for  such  a  train,  before  they  reached  the 
crossing  and  proceeded  to  drive  across  the  railroad.  But 
with  an  entirely  unobstnicted  and  complete  view  from  the 
moment  they  entered  the  lane  from  the  Newport  turnpike, 
until  they  reached  the  crossing,  of  the  whole  line  and 
track  of  the  railroad  for  two  perfectly  straight  miles,  at 
least,  and  from  the  crossing  itself  down  to  the  village  of 
Stanton,  driving  slowly,  as  they  were,  down  a  level  and 
gently  descending  carriage  way  directly  towards  the  rail- 
road, and  at  right  angles  with  it,  with  the  side  curtains  of 
the  carriage  rolled  up,  and  all  three  of  them  seated  together 
on  the  front  seat  of  it,  for  a  distance  of  two  hundred  and 
twenty-five  yards  before  reaching  the  crossing,  and  both 
ihey  and  the  train  all  the  while  approaching  it  so  as  to 
reach  it  at  the  same  instant  and  to  come  together  imme- 
diately upon  it,  who  could  have  thought  or  supposed  that 
on  such  a  windy  night  and  in  such  a  favorable  position  all 
the  time  for  seeing  a  train,  if  any  should  then  be  approach- 
ing from  either  direction,  they  could  possibly  have 
improved  their  means  or  chance  of  perceiving  or  discov- 
ering it  by  merely  stopping  still  on  the  way,  either  to  look 
or  I'sten  before  reaching  it?  If,  under  such  circumstances, 
and  in  such  a  favorable  position  for,  at  least,  seeing  the 
train,  it  had  been  visible  to  them  in  any  position,  even  a 
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stationary  one,  from  the  time  they  entered  the  lane,  they 
did  not  see  or  hear  it,  even  as  they  were  about  to  drive 
upon  the  crossing,  and  when  it  must  have  been  almost  up 
to  it.  what  chance  or  possibility  could  there  have  been,  of 
either  seeing  or  hearing  ic,  or  discovering  the  approach  of 
it  by  stopping  on  the  way  before  they  reached  the  cross- 
ing? And  can  you  say  that  it  would  have  been  an  ordi- 
nary, or  even  a  reasonable  exercise  of  care,  prudence  and 
precaution  on  their  part  to  have  done  so  under  the  cir- 
cumstances? They  did  look  out  and  down  the  railroad, 
and  scarcely  could  have  looked  in  any  other  direction  than 
the  railroad  from  the  time  they  entered  the  lane,  and  saw 
a  light — a  dim,  distant  light  in  that  direction,  so  faint  and 
feeble,  however,  that  it  was  mistaken  for  an  ordinary  light 
in  a  neighbor's  mansion,  at  least  a  half  mile  from  them, 
and  which  possibly  ma}^  have  been  the  small  lamp  sus- 
pended in  front  of  the  engine  as  a  wretched  and  treacher- 
ous substitute  for  a  regular  locomotive  head-light  which 
would  and  should,  at  that  very  moment,  have  filled  the 
whole  road  for  a  hundred  yards  before  it  with  a  blaze  of 
lighc  as  bright  almost  as  day,  but  which  unfortunately  for 
them,  if  it  was  that  glimmering  and  treacherous  lamp  they 
then  beheld,  was  destined  soon  to  prove,  in  effect,  at  least, 
too  much  like  the  false  light  of  the  wrecker  on  some  dan- 
gerous shore  that  lures  the  unsuspecting  mariner  to  his 
destruction. 

But  none  of  the  cases  cited  on  the  other  side  were  simi- 
lar in  the  facts  and  circumstances  attending  them,  to  this 
case.  In  Dascomh  vs.  B.  &  S.  L.  R.  R.  Co.,  27  Barb.  221, 
the  first  cited  on  the  question  of  contributory  negligence, 
the  party  injured  did  not  even  look  up  or  down  the  track 
of  the  railroad,  although  it  was  in  day  light,  and  there  was 
nothing  to  prevent  him  from  seeing  the  approaching  train 
in  time  to  have  stopped  before  driving  upon  the  crossing 
if  he  had  done  so.  He,  in  fact,  took  no  care  whatever  to 
avoid  it,  but  heedlessly  drove  upon  the  track  right  before 
it.  And  the  same  was  the  utter  carelessness  exhibited  by 
the  plaintiff  In  Baker  is.  Savage,  45  N.  Y.  R.  191 ;   while  in 
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each  of  the  cases  of  Wilds  vs.  H.  R.  K.  R.  Co.,  29  N.  Y.  R. 
315,  and  Havens  vs.  E.  R.  R.  Co.,  41  N.  V.  R.  296,  the  plain- 
tiff was  guilty  of  more  than  negligence — of  downright 
recklessness  in  attempting  to  cross  the  railroad  when  in- 
jured. And  the  same  remarks  and  qualifications  would 
apply,  in  a  greater  or  less  degree,  to  all  the  other  cases 
which  had  been  cited  from  that  State;  for  in  not  one  of 
them  which  had  been  cited  from  that,  or  any  other  State 
or  country,  had  the  accident  or  collision  occurred  at  night, 
or  under  such  circumstances  as  had  been  proved  in  this 
case;  but  on  the  contrary,  they  all  occurred  in  the  day-time 
and  when  with  the  exercise  of  reasonable  care  and  prudence 
by  the  parties  killed  or  injured,  they  might  have  been 
avoided.  Several  of  the  Pennsylvania  cases,  however,  had 
gone  a  step  beyond  them,  for  in  no  case  out  of  that  State 
had  it  been  decided  that  in  the  exercise  of  reasonable  care 
and  prudence  under  the  circumstances,  a  traveler  in  cross- 
ing a  railroad  at  the  intersection  of  a  highway,  must  nec- 
essarily stop,  as  well  as  look  out  and  listen  for  approaching 
trains.  And  the  first  case  in  which  it  had  been  so  held 
there  was  Reeves  vs.  D.  L.  &  W.  R.  R.  Co.,  30  P.  R.  454,  de- 
cided in  1858.  But  in  that  case  also,  the  party  injured 
was  guilty  of  gross  and  palpable  negligence  in  driving 
upon  a  crossing  without  even  looking  in  either  direction 
for  a  coming  train;  and  in  which  the  Court  said  in  lan- 
guage that  properly  characterized  it,  the  traveler  has  the 
obligation  of  prudence  upon  him,  and  is  bound  to  stop 
and  look  out  for  trains,  and  may  not  rush  heedlessly  upon 
them.  Also  in  the  case  of  P.  R.  R.  Co.  vs.  Goodman,  62  P. 
R.  329,  decided  in  1869,  the  Court  said  that  every  person 
in  crossing  a  railroad  is  bound,  in  ordinary  prudence,  to 
look  in  all  directions  in  which  trains  may  approach,  and 
to  pause  until  he  finds  he  can  cross  with  safety.  The  de- 
ceased (for  the  traveler  in  that  case  was  killed)  was  in  an 
open  wagon,  in  broad  dayHght,  between  two  and  three 
o'clock  in  the  afternoon,  descending  a  gradual  slope  for 
more  than  a  quarter  of  a  mile  in  plain  view  of  the  rail- 
road on  which  a  train  could  be  seen  coming  at  a  great  dis- 
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tance,  and  yet  drove  upon  the  track  without  even  looking 
for  or  seeing  the  train  until  it  was  too  late  to  escape  it. 
But  while  the  Court  likewise  said  in  that  case  that  a  trav- 
eler is  bound  to  approach  the  crossing  of  a  railroad  cau- 
tiously and  to  look  out  and  listen  for  the  approach  of 
trains,  it  also  added  that  it  was  the  duty  of  the  company 
to  give  timely  warning  of  their  approach,  although  its 
failure  to  do  so  would  not  make  it  liable  for  the  injury,  if 
the  party  killed  was  also  guilty  of  negligence  which  con- 
tributed to  the  result.  The  like  gross  negligence  charac- 
terized the  conduct  of  the  party  killed  in  the  case  of  P. 
R.  R.  Co.  vs.  Beak,  13  P.  R.  504,  decided  in  1873,  and  in 
which  the  court,  Sharswood,  J.,  announcing  the  opinion, 
seems  disposed  to  qualify  and  limit  to  some  extent, 
their  previous  decisions  on  the  question;  for  in  that 
case,  in  which  the  approach  by  a  public  road  to  a  rail- 
road crossing  was  particularly  dangerous,  because  the 
railroad  from  natural  and  other  obstructions  could  not  be 
seen,  nor  the  whistle  of  an  approaching  engine  be  heard 
upon  it,  the  court  took  occasion  to  say  that  the  duty  of 
the  traveler  to  stop  is  more  obligatory  when  an  approach- 
ing train  cannot  be  seen  or  heard,  than  when  it  can.  The 
accident  in  that  case  also  occurred  in  the  dav  time.  And 
in  this  case  now  before  this  court,  had  there  been  a  head- 
light burning  in  front  of  the  engine  at  the  time,  or  had 
the  whistle  been  blown,  or  the  bell  rvmg  as  the  train 
approached  the  crossing,  there  would  and  could  certainly 
have  been  no  cause  for  a  suit  in  this  case,  and  no  question 
of  negligence  to  be  raised  on  either  side  between  the  par- 
ties to  it;  because  if  there  had  been  a  headlight  burning 
on  the  locomotive,  the  horse  and  carriage  would  have  been 
stopped  before  they  reached  the  crossing,  or  if  even  the 
whistle  had  been  blown  or  the  bell  rung  but  an  instant 
before  the  head  of  the  train  reached  it,  a  word  to  the  horse, 
or  the  slightest  increase  of  speed  in  the  slow  gait  at  which 
it  was  then  moving,  would  have  sufficed  to  clear  the  car- 
riage from  the  contact  with  the  train,  all  but  a  small  por- 
tion of  the  hind  part  of  which  had  crossed  the  track  when 
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it  was  struck  and  knocked  to  one  side  entirely  clear  of  it 
and  of  the  residue  of  the  train  by  the  locomotive.  If  the 
injured  party  by  looking  up  the  track  in  the  direction  of 
the  approaching  train,  could  have  seen  it  in  time  co  avoid 
the  injury,  his  omission  to  do  so  was  negligence.  Grippen 
vs.  N.  Y.  C.  R.  R.  Co.,  40  N.  Y.  R.  34,  decided  in  1869. 
But  that  collision  too  occurred  in  the  day  time,  when  the 
train  could  have  been  seen. 

The  question  of  negligence  on  the  one  side  and  of  con- 
tributory negligence  on  the  other,  are  questions  of  facts 
for  the  consideration  and  decision  of  the  jury.  B.  &  0. 
R.  R.  Co.  vs.  Fitzpatrick,  35  Md.  Rep.  32,  decided  in  1871. 
B.  &  0.  R.  R.  Co.  vs.  The  State  for  the  use  of  Dougherty,  36 
Md.  Rep.  366.  In  the  English  case  cited  of  Shelton  vs.  L. 
&  N.  W.  R.  Co.,  Law  Rep.  2  C.  P.  631,  decided  in  1867, 
the  deceased  when  killed  was  walking  on  a  footpath  which 
the  railroad  crossed  at  a  level,  and  Bovil,  C.  J.,  in  his 
opinion  observes,  "when  he  reached  the  first  lines  of  rails 
he  could  have  seen  three  hundred  yards,  but  it  appears 
from  the  evidence  chat  he  did  not  look  to  the  right  or  left, 
but  walked  heedlessly  on,  and  it  was  owing  to  this  want 
of  caution  on  his  part  that  the  accident  occurred."  He 
was  run  over  and  killed  by  a  passing  train.  But  that  also 
was  in  the  day  time  when  by  simply  looking  he  might  have 
seen  the  train.  The  early  decisions  of  the  courts  in  New 
York  in  the  two  cases  cited,  Sheffield  vs.  R.  &  S.  R.  R.  Co.. 
21  Barh.  339,  and  Mackay  vs.  N.  Y.  C.  R.  R.  Co.,  27  Barb. 
528,  had,  however,  been  overruled  by  the  later  case  of 
Mackay  vs.  N.  Y.  C.  R.  R.  Co.,  35  N.  Y.  R.  75,  decided  in 
1866,  in  which  it  was  ruled  that  where  a  railroad  company 
has  by  its  own  act  obstructed  the  view  of  travelers  upon  a 
public  highway  by  piling  its  wood  so  that  the  approach  of 
a  train  to  a  crossing  cannot  be  seen  until  the  traveler  is 
upon  the  track,  one  who  has  driven  upon  the  track  with 
due  care,  and  looked  for  the  train  as  soon  as  looking  could 
be  of  any  service,  will  not  be  deemed  guilty  of  negligence 
in  not  first  stopping  his  team  to  ascertain  if  a  train  might 
be  approaching;    and  that  if  in  such  case,  the  traveler  is 


LYNAM  AND  WIFE  v.  P.,  W.  &  B.  R.  R.  Co.     597 

killed  or  injured  by  a  collision  with  the  cars  on  such  cross- 
ing, the  company  will  be  deemed  guilty  of  negligence,  and 
held  answerable  therefor.  It  has  also  been  decided  there 
that  the  omission  of  the  customary  signals  is  an  assurance 
by  the  company  to  the  traveler  that  no  engine  is  approach- 
ing from  either  side  within  eighty  rods  of  the  crossing; 
and  he  may  rely  on  such  assurance  without  incurring  the 
imputation  of  negligence.  But  when  the  usual  warning 
is  withheld,  the  wayfarer  has  a  right  to  assume  that  the 
crossing  is  safe  and  that  the  company  is  not  violating  che 
law  and  endangering  human  life  by  running  an  engine 
without  signals.  The  traveler  is  not  bound  to  stop  on  the 
highway,  or  to  look  up  and  down  an  intersecting  railroad 
track  before  crossing,  when  there  are  no  signals  of  an 
approaching* train.  Ernst  vs.  H.  R.  R.  R.  Co.,  35  N.  Y.  R. 
19.  Crossing  a  railroad  track  without  looking  to  see  if  a 
train  is  coming,  is  not  conclusive  proof  of  a  want  of  care. 
Warren  vs.  F.  R.  R.  Co.,  8  Allen  221 .  What  is  to  be  deemed 
reasonable  or  ordinary  care  in  such  cases  depends  on  cir- 
cumstances, of  which  the  jury  are  to  judge.  Beatty  vs. 
Gilmore,  16  P.  R.  463.  Curtis  vs.  R.  &  S.  R.  R.  Co.,  20  N. 
Y.  R.  2S2.  A  railroad  company  is  as  much  bound  to  pre- 
vent injury  to  persons  on  its  track,  by  using  all  the  facili- 
ties that  experience  has  provided  for  the  purpose,  as  the 
person  on  the  track  is  bound  to  use  all  the  means  in  his 
power  to  escape  the  injury,  when  he  is  aware  that  it  is 
impending.  Costello  vs.  R.  '&  S.  R.  R.  Co.,  65  N.  Y.  R.  92. 
Where  under  the  circumstances  of  the  case  there  is  any 
evidence  of  negligence  on  the  part  of  the  railroad  companv 
by  neglecting  the  precautions  required  for  the  protection 
and  safety  of  a  person  using  a  crossing  of  its  road,  who  is 
injured  by  a  passing  train,  it  is  a  question  for  the  jur\^  to 
decide.  Stapley  vs.  L.  B.  &  S.  C.  R.  Co.,  Law  Rep.  1  Exch.  20; 
and  negligence  is  always  a  question  for  the  jury  whenever 
there  is  any  reasonable  doubt  with  regard  to  it.  P.  C.  R. 
R.  Co.  vs.  Barnett,  59  P.  R.  259.  And  no  case  has  been,  or 
can  be  produced,  when  the  evidence  of  negligence  on  the 
part  of  the  defendants  was  as  strong  as  in  this  case,  in 


598  SUPERIOR   COURT. 


which  the  court  has  refused  to  leave  the  question  to  the 
jury. 

Gordon,  repHed. 

By  the  Court,  Gilpin,  C.  J.  It  is  always  with  reluctance 
the  Court  interposes  to  prevent  a  case  from  going  to  the 
jury  on  the  evidence  before  it,  but  it  is  the  duty  of  the 
Court  when  upon  the  proof  produced  on  the  part  of  the 
plaintiff  to  sustain  his  action,  the  question  is  formally 
presented  to  it  on  a  motion  for  a  nonsuit,  whether  ad- 
mitting it  all  to  be  true  and  undeniable,  it  is  sufficient  in 
law  to  entitle  the  plaintiff  to  recover  in  it,  to  decide 
whether  it  is,  or  is  not,  inasmuch  as  it  is  purely  a  legal 
question,  by  announcing  its  opinion  upon  ij.  This  is 
not  the  case  of  a  passenger  in  a  railroad  train,  who  has 
been  injured  by  reason  of  the  negligence  of  the  railroad 
company,  in  which  case  the  company  is  held  to  the  exer- 
cise of  extreme  vigilance  to  prevent  such  an  injury,  but 
that  of  a  traveler  who  has  been  injured  in  driving  across 
a  railroad,  by  a  passing  train,  in  which  case  each  party 
is  alike  bound  to  exercise  care  and  diligence  in  order  to 
avoid  the  injury.  He  then  recapitulated  the  facts  proved, 
as  before  mentioned  in  the  statement  of  the  evidence, 
and  remarked  that  it  clearly  appeared  from  the  facts 
proved  that  although  one  of  the  ladies  in  the  carriage  at 
one  time  it  seems  casually  looked  out  of  it,  after  they 
had  entered  the  lane  and  proceeded  about  two-thirds  of 
the  way  from  the  turnpike  to  the  railroad,  and  observed 
that  she  saw  a  light  in  her  cousin  Dai's  house,  which 
was  a  half  a  mile  or  more  down  the  railroad,  and  in  the 
direction  from  which  the  train  was  then  coming  and  ap- 
proaching the  crossing  towards  which  they  were  driving, 
it  does  not  appear  that  either  she,  or  any  other  person 
in  the  carriage  looked  again  in  that  direction  for  the 
light,  or  that  either  she,  or  Mrs.  Lynam,  or  her  son  even 
chen  thought  of  looking  for  any  passing  train  of  any 
kind    in    either   direction   on    the   railroad,    or   even,    that 
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one  might  chen  possibly  be  passing  upon  that  part  of  it; 
for  in  this  connection  it  is  a  circumstance  too  striking  to 
be  overlooked,   that    so    far    as  the  evidence  goes,  it  ap- 
pears that  not  a  word  was  said  by  either  of  them,  then  or 
at  any  other  time,  as  to  the  possibility  of  their  meeting  a 
train  at  the  crossing,  by  the  tone   they  reached  it.     On 
the  contrary,  it  is  in  direct  proof  upon  the  testimony  of 
both  the  young  lady  and  young  Mr.   Lynam,    chat    their 
reason  for  that  and  for  taking  no  more   thought   of  this 
kind,  and  no  more  heed,  care  or  caution  in  driving  down 
to    and   upon   the    crossing   without   stopping,    or   looking 
out  and  listening  for  any  passing  train  at  that  time,  was 
because  they  well  knew  all  the  hours  for  trains  to  pass  their 
house,  and  that  it  was  then  an  hour  after  the  time  for  that 
train  to  pass  there.     But  their  knowledge  of  that  fact,  if  it 
was  a  fact,  that  no  train  had  ever  before  passed  there  an 
hour    later    than    the    time    they    mentioned,    which    was 
about   6   o'clock   in   the   evening,    and   their   confident   re- 
liance upon  it  was  a  great,  as  well  as  a  sad  and  unfor- 
tunate mistake  on  their  part,   and  was  not  only   a  very 
umvise,  but  an  unreasonable  and  unwarrantable  assurance 
or  assumption  to  act  upon,  under  the  particular  circum- 
stances then  surrounding  them,  or,  indeed,  at  any  other 
time.      It,   therefore,    distinctly   appears  in  this   case,    on 
the  proof  presented  on  behalf  of  the  plaintiffs,  that  they 
assumed    upon    that    ground    that    there    was    no    danger 
from  any  passing  train  at  that  time,  and  proceeded  with- 
out  hesitation   or   reflection   or   any   doubt   or   misgiving, 
to    drive    down    to    the    crossing    and    upon    it,    not    only 
withouc   stopping,   but   without  looking   out,    or  listening 
to  ascertain  if  any  train  was  approaching  it  from  either 
direction,    and   which    they    could    hardly    have    failed    to 
discover,  or  to  see  or  hear,  as  it  must  then  have  been  so 
near  them,  had  they  done  so  buc  an  instant  before  they 
drove  upon  the  track  at  the  crossing,   and  which  would 
have    prevented    the    collision    and    the    injury    which    oc- 
curred to  Mrs.  Lynam  and  those  with  her  in  the  carriage; 
and    this    we    have    no    hesitation    in    saving,    was    done 
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without  that  proper  and  ordinary  prudence,  care  and 
caution  on  the  part  of  Mrs.  Lynam  who  was  driving  and 
had  the  control  and  direction  of  the  horse  and  carriage, 
which  the  law  requires  of  the  traveler  in  every  such 
case,  and  which  constitutes  a  clear  case  of  contributory 
negligence  on  her  part  under  the  facts  and  circumstances 
proved,  according  to  all  the  best  considered  cases  wh'ch 
have  been  adjudged  on  that  question,  both  in  this  country 
and  in  England;  and  they  are  numerous  in  both,  even 
more  so  than  the  copious  citations  in  this  case  have 
already  shown.  And  it  is  equally  well  settled  on  the 
authority  of  the  cases  both  in  this  country  and  in  Eng- 
land, that  when  such  contributory  negligence  clearly 
appears  from  the  evidence  on  the  part  of  the  plaintiff  in 
the  action,  the  defendant  is  entitled  to  a  nonsuit.  Shear. 
&  Redf.  on  Negl.  sec.  25,  and  the  cases  cited  in  the  notes 
thereto. 

Bird.  May  it  please  the  Court,  I  decline  to  take  a  non- 
suit, as  I  may  conclude  to  carry  the  case  and  the  question 
of  law  involved  in  it,  to  another  Court  for  reconsideration 
and  revision. 

The  Court  then  instructed  the  jury  that  "n  the  opinion 
of  the  Court,  for  the  reasons  already  stated,  the  plaintiffs 
were  not  entitled  in  law  to  recover  in  the  action,  and  the 
defendant  had  a  verdict. 


Silas  Johnson  v.  David  Rees,  garnishee  of  Green  Branch 
Ditch  Company. 

A  proceeding  by  fi.fa.  attachment  is  subject  to  the  statute  of  limitations, 
and  for  a  tax  due  to  an  incorporated  ditch  company  from  a  taxable  on 
the  ditch,  it  will  be  barred  in  three  years  from  the  assessment  and  levy 


JOHNSON   V.    REES.  601 


of  it,  if  not  otherwise  prescribed,  or  limited  by  the  act  incorporating  the 
company,  or  is  revived  by  the  acknowledgment  of  the  taxable  within 
three  years  before  the  attachment  is  laid  in  his  hands. 

Ft.  Fa.  Attachment  case.  Pleas  nulla  bona,  and  the  statute 
of  limitacions.  The  plaintiff  had  a  judgment  in  this  court 
against  the  company  on  which  he  had  sued  out  an  execu- 
tion attachment,  aid  which  had  been  laid  in  the  hands  of 
the  garnishee  who  was  due  the  company  a  tax  levied  in 
the  year  1867,  a  part  of  which  he  had  paid  in  1868  to  the 
collector  of  the  company,  but  when  applied  to  by  him  for 
the  balance  in  October  1870,  replied  that  it  was  not  con- 
venient for  him  to  pay  it,  that  he  had  no  money.  The  at- 
tachment was  laid  in  his  hands  September  11th,  1873. 

Spruance,  for  the  defendant.  The  tax  was  barred  by  the 
general  act  of  limitations,  as  it  was  assessed  and  was  orig- 
inally payable  about  five  years  before  the  attachment  was 
laid;  and  there  was  no  such  an  admission  of  it,  or  of 
any  part  of  it  by  the  defendant  within  that  time,  as  a  still 
subsisting  demand  against  him,  as  would  take  it  out  of  the 
operation  of  the  statute. 

Cummins,  for  the  plaintiff.  Technically  speaking  this  is 
not  an  action,  but  if  it  may  be  so  considered,  it  is  not  such 
an  action  as  is  any  where  named  aad  provided  for  in  the 
statute  of  limitations.  If,  however,  it  is  to  be  considered 
as  an  action,  is  it  not  to  be  regarded  in  the  nature  of  an 
action  of  debt  on  a  record  or  specialty,  or  something  of 
that  nature?  For  the  assessment  of  the  tax  was  not  only 
a  formal  and  legal  proceeding  provided  for  in  the  statute 
incorporating  the  ditch  company,  but  it  is  in  writing,  and 
there  is,  at  least,  a  corporate  record  of  it.  It  never  exist- 
ed as  a  matter  of  contract  between  the  company  and  the 
taxable,  and  does  not  depend  on  any  promise  of  the  defend- 
ant, either  express  or  implied  by  law  to  pay  it;  but  is  an 
obligation  imposed  on  him  by  statute,  and  the  corporate 
proceedings  had  in  pursuance  of  it.  If,  however,  the  three 
years  limitation  of  the  general  act  of  limitations  original- 
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ly  applied  to  it,  then  the  defendant's  voluntary  payment  of 
a  part  of  it  in  1868,  and  his  reply  to  the  demand  of  the 
collector  for  the  balance  of  it,  October  1870,  would  take  it 
out  of  the  operation  of  even  that  provision  of  the  statute. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  the  tax 
in  question  was  such  a  demand  as  would  be  barred  in  this 
proceeding  co  recover  it  by  a  creditor  of  the  company, 
after  three  years  from  the  assessment  and  levy  of  it,  under 
the  general  act  of  limitations,  as  the  statute  incorporating 
the  company  prescribed  no  time  for  the  payment,  or  lim- 
itation for  the  recovery  of  it,  provided  there  had  been  no 
admission  or  acknowledgment  made  by  the  defendant  with- 
in the  three  years  next  preceding  the  11th  day  of  Septem- 
ber 1873,  when  the  attachment  was  laid  in  his  hands,  that  the 
balance  of  it  was  still  a  subsisting  and  valid  demand  against 
him,  proved  to  their  satisfaction  in  the  case;  but  if  there 
had  been  such  an  admission  or  acknowledgment  made  by 
the  defendant  within  that  time  proved  to  their  satisfaction, 
it  would  take  the  case  out  of  the  operation  of  the  statute 
of  limitations,  and  the  plaintiff  would  be  entitled  to  recov- 
er the  balance  of  it. 

The  plaintiff  had  a  verdict. 
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Benjamin  Stockley,  one  of  the  respondents  in  the  case  of 
Benjamin  Stockley,  William  B.  Horsey  and  Samuel 
H.  Layton,  Sheriff  of  Sussex  County,  respondents  below, 
appellant,  v.  George  W.  Horsey,  Charles  W.  Millar 
and  Samuel  Batton,  lately  trading  in  the  name  and 
style  of  Horsey,  Millar  &  Co.,  complainants  below, 
respondents. 

If  a  party  pays  for  another  person  who  is  insolvent  or  in  failing  circum- 
stances, fifty  per  centum  of  his  debts  to  a  portion  of  his  creditors  in  full 
satisfaction  and  discharge  of  their  respective  amounts  without  taking  an 
assignment  of  them,  but  takes  the  judgment  bond  of  the  debtor  for  the 
full  amount  of  them  on  which  judgment  is  afterward  entered  in  the  Su- 
perior Court  and  execution  is  thereon  issued,  under  which  the  real  estate 
of  the  debtor  is  sold  at  sheriff's  sale  and  bought  by  the  party  so  paying 
them,  and  othei  creditors  of  the  debtor  subsequently  recover  judgments 
in  the  Superior  Court  against  him,  the  transaction  will  constitute  a  legal 
discharge  and  not  a  purchase  of  the  debts  of  the  creditors  so  paid  by 
him;  but  it  will  not  constitute  an  illegal  or  fiaudulent  preference  of 
creditors  contrary  to  the  provisions  or  policy  of  the  statute  against 
fraudulent  insolvency  without  actual  proof  or  circumstances  of  strong 
suspicion  to  warrant  the  court  of  Chancery  in  believing  that  it  was  done 
by  both  of  them  with  the  intention  of  either  defrauding  the  other  credi- 
tors.or  of  coercing  them  into  a  compromise  or  composition  of  their  debts 
against  him  on  the  like  terms.  Notwithstanding,  however,  that  court 
will  not  without  such  proof  hold  the  bond  and  judgment  thereon  entered 
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to  be  wholly  and  absolutely  void  for  such  a  reason,  the  party  so  paying 
the  debts  to  a  portion  of  the  creditors  will  only  be  reimbursed  in  that 
court  the  amount  actually  paid  by  him  in  discharge  of  them  with  inter- 
est out  of  the  proceeds  of  the  sale  of  the  real  estate  of  the  debtor  in  the 
hands  of  the  sheriff,  and  the  balance  in  his  hands  will  be  applicable  to 
the  next  oldest  judgment  subsequently  recovered  against  the  debtor  by 
his  other  creditors,  such  balance  being  insufficient  to  pay  the  whole 
amount  of  it. 

This  case  came  up  on  cross  appeals,  the  first  by  Stockley 
alone,  as  one  of  the  respondents,  and  the  other  by  Horsey, 
Millar  &  Co.,  complainants  in  the  court  below,  to  the 
decree  of  the  Chancellor  sitting  in  and  for  Sussex  County, 
and  were  heard  together  as  one  and  the  same  case  before 
Gilpin,  C.  J.,  and  Wootten,  Houston  and  Wales.  Associate 
Justices,  in  this  court.  The  nature  of  the  case,  the  sub- 
stance of  the  bill  and  answers  and  the  evidence  in  it,  will 
sufficiently  appear  from  the  opinion  delivered  by  his  honor 
the  Chancellor  in  the  court  below,  and  read  in  this  c^urt, 
which  was  as  follows : 

Bates,  Chancellor.  This  case  arises  under  the  following 
circumstances.  William  B.  Horsey  and  John  E.  Martin, 
lately  trading  under  the  name  and  style  of  John  E.  Mar- 
tin, at  Seaford,  in  this  state,  became  indebted  to  sundry 
creditors  in  uhe  City  of  Baltimore  whom  they  were  unable 
to  pay.  In  September  1866,  Horsey  visited  Baltimore  with 
a  view  to  effect  a  settlement  of  the  debts.  A  few  days  after, 
Benjamin  Stockley  followed  him  for  the  purpose  of  aiding 
him  in  effecting  a  settlement.  The  negotiations  with  the 
creditors  resulted  in  their  receiving  fifty  per  cent,  on  the 
amount  of  their  respective  debts.  The  money  was  paid  by 
Stockley  and  the  bills  receipted  to  him.  The  total  amount 
of  the  debts  thus  vSettled  was  $4,060.95.  The  amount  of 
money  paid  to  the  creditors  was  a  little  more  than  fifty  per 
cent,  on  the  gross  amount.  One  of  the  debts  which  was  of 
small  amount  was  paid  in  full.  The  fifty  per  cent,  was 
accepted  by  the  creditors  in  full  satisfaction  of  any  further 
claim  on  their  part,  but  whether  the  transaction  was  in 
effect  a  legal  discharge  of  the  debts  or  a  purchase  of  then' 
bv  Stockley  is  one  of  the  points  of  controversy. 
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On  the  27th  of  December  1866  Horsey  gave  his  judg- 
ment bond  to  Stocklcy  for  84,625.00  with  interest  from  date, 
upon  which  judgment  was  entered  in  the  Superior  Court 
of  Sussex  County  on  the  25th  of  February  1867:  execu- 
tion was  issued  on  said  judgment  under  which  the  real 
estate  of  Horsey  was  sold  by  the  Sheriff  for  85,475.00, 
Stockley  being  the  purchaser.  He  paid  to  the  Sheriff  the 
ten  per  cent.,  $547.50,  but  failed  to  comply  at  the  return  of 
the  sale,  and,  thereupon,  on  the  26th  of  August  1871  fur- 
ther execution  was  issued  under  which  a  sale  of  the  prop- 
erty was  made  and  Stockley  again  became  the  bidder  at 
$4,500.00.  With  the  terms  of  this  sale  he  complied  and 
Look  title  to  the  property  by  the  Sheriff's  deed.  The  pro- 
ceeds of  sale  being  $4,500  together  with  the  forfeited  ten 
per  cent,  on  the  first  sale  ($547.50)  remain  in  the  Sheriff's 
hands  under  the  Injunction  issued  in  this  cause.  They  are 
here  claimed  by  the  complainants,  so  far  as  they  are  nec- 
essary to  satisfy  the  judgment  held  by  them  against 
Horsey  for  $2,965.78  with  interest  from  August  17th,  1867, 
this  judgment  being  the  first  lien  against  Horsey 's  real  es- 
tate after  the  judgment  of  Stockley.  The  bill  seeks  to 
avoid  Stockley 's  judgment  upon  the  ground  of  fraud,  and 
charges  that  the  bond  upon  which  the  judgment  was  en- 
tered was  given  by  Horsey  to  Stockley  without  any  consid- 
eration and  in  order  to  defraud  Horsey 's  creditors;  that 
the  money  paid  by  Stockley  to  the  Baltimore  creditors  was 
in  fact  furnished  by  Horsey,  that  even  the  money  paid  by 
Stockley  to  the  sheriff  for  the  real  estate  was  furnished  by 
Horsey,  that  the  whole  proceeding  was  a  fraudulent 
scheme  by  which  the  property  should  be  secured  to  the 
use  and  benefit  of  Horsey  clear  of  his  debts.  The  bill 
prays  that  so  much  of  the  fund  in  the  Sheriff's  hands  as 
may  be  necessary  shall  be  applied  to  the  judgment  of  the 
complainants.  It  also  prays  that  Stockley  may  be  decreed 
to  convey  to  Horsey  the  real  estate  purchased  at  Sheriff's 
sale. 

The  answer  denies  in  toto  the  fraud  charged  by  the  l)ill. 
It  alleges  that  the  money  paid  to  the  Baltimore  creditors 
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was  raised  out  of  Stockley's  own  means  and  no  part  of  it 
derived  from  Horsey.  It  claims  that  the  purpose  or  effect 
of  Stockley's  settlement  with  the  creditors  was  to  make  him 
a  purchaser  of  the  debts  and  to  entitle  him  to  collect  the 
whole  amount  from  Horsey  and  from  Martin,  and  that 
the  bond  for  $4,624.00  was  given  by  Horsey  in  good  faith 
to  secure  the  just  demand  of  Stockley,  the  co-partner, 
John  E.  Martin,  having  declined  to  join  in  it.  With 
respect  to  the  money  paid  by  Stockley  to  the  Sheriff  for  the 
real  estate,  the  answer  alleges  that  it  was  raised  by  the  sale 
of  certain  government  securities  borrowed  by  Stockley 
from  William  H.  Hazzard  in  Brooklyn,  N.  Y.,  for  which 
he  has  since  accounted  and  that  no  part  of  the  purchase 
money  was  derived  from  Horsey.  At  the  hearing  of  the 
cause  the  prayer  for  a  conveyance  of  the  real  estate  to 
Stockley  by  Horsey  and  the  charges  upon  which  it  was 
founded  were  abandoned,  and  the  controversy  was  con- 
fined CO  the  validity  of  the  bond  and  the  judgment  under 
which  the  real  estate  was  sold.  The  defendant,  Stockley, 
claims  under  the  bond  in  controversy  the  right  to  receive 
the  whole  amount  of  the  Baltiinore  debts  ($4,060.95), 
although  in  point  of  fact  he  confessedly  paid  in  the  settle- 
ment of  those  debts  only  the  sum  of  $2,107.28,  upon  the 
ground  that  the  settlement  was  a  purchase  and  not  a  dis- 
charge of  the  debts;  on  the  other  hand  the  complainants 
insist  that  although  S  ockley  did  pay  the  fifty  per  cenc,  a  fact 
so  clearly  proved  as  not  to  be  disputed  in  the  argument,  yet 
that  he  is  entitled  under  the  bond  to  receive  noching,  not 
even  the  reimbursement  of  the  stmns  paid  by  him. 

My  own  conclusion  is  between  the  conflicting  claims  of 
the  parties.  I  think  Stockley  is  entitled  to  be  reimbursed 
what  he  paid  with  inceresu  and  nothing  more  on  account 
^f  the  Baltimore  debts.  I  will  state  mv  reasons.  In  the 
first  place  it  is  clearly  proved  and  now  hardly  if  at  all  dis- 
puted, chat  Stockley  applied  to  the  debts  his  own  money 
and  that  no  part  of  it  came  from  Horsey.  The  answers  of 
the  defendants  on  this  point  being  responsive  to  the  bill 
would  be  alone  conclusive,  but  thev  are  corroborated  by 
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the  testimony  of  Edmundson.  It  appears  from  the  testi- 
mony of  this  witness  that  Horsey  failed  in  bis  first  plan  of 
liquidating  these  debts  by  raising  a  loan  upon  the  mort- 
gage of  his  real  estate,  and  that  at  this  juncture  Edmundson 
advised  Stockley  to  take  Horsey's  affairs  in  hand,  and  upon 
Stockley's  objecting  that  he  had  not  the  mo.iey  at  com- 
mand, offered  to  loan  him  what  might  be  necessary  to  set- 
tle with  the  other  creditors,  and  to  take  Stockley's  note  for 
the  fifty  per  cent,  on  his  own  debt.  Stockley  acceded  to 
this  suggestion  and  it  was  carried  into  effect.  Edmund- 
son's  debt  amounred  at  that  dace  to  $2140.77,  one  half  of 
which  was  $1070.38.  Stockley  paid  in  cash  $70.38  and  gave 
his  note  for  $1000.00  which  Edmundson  further  testifies 
Stockley  afterward  paid,  partly  out  of  the  proceeds  of  grain 
and  partly  in  money  at  different  times.  Edmundson  also 
loaned  to  Stockley  $1000.00  for  the  purpose  of  enabling 
him  to  settle  with  the  other  creditors,  a  sum  very  nearly  suf- 
ficient for  that  purpose,  and  this  loan  was  afterward  repaid 
by  Stockley. 

In  the  next  place  the  evidence  clearly  satisfies  me  that 
the  transaction  between  Stockley  and  the  creditors  was  not 
a  purchase  of  their  claims,  but  a  satisfacclon  and  discharge 
of  them  for  Horsey  &  Martin's  benefit,  the  payment  by 
Stockley  being  in  effect  a  loan  co  Horsey  and  Martin.  The 
settlement  with  the  creditors  was  the  direct  fruit  of  a  nego- 
tiation just  had  between  Horsey  and  the  creditors  at  a 
meeting  with  them  for  the  purpose  of  obtaining  a  compro- 
mise of  the  debts  at  fifty  per  cent.  Stockley  was  not  pres- 
ent at  the  meeting,  but  was,  throughout,  in  communication 
with  Horsey,  acting  as  his  friend  and  adviser  in  che  busi- 
ness; and  his  settlement  with  the  creditors,  as  appears  by 
his  answer  and  Edmundson's  testimony,  was  made  upon  a 
suggestion  of  Edmundson,  which  evidently  looked  to  a 
compromise  for  the  benefit  of  the  debtors.  I  must  consid- 
er that  such  was  the  substance  and  effect  of  the  transac- 
tion, and  in  accordance  with  this  view  of  it  the  vouchers 
given  by  the  creditors  to  Stockley  and  produced  in  evidence 
are  all  receipts  in  full   of  the  respective  claims,   and  not 
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assignments  or  agreements  to  hold  them  for  Stockley's  use. 
There  is  nothing  whatever  in  the  circumstances  or  in  the 
form  of  the  receipts  to  suggest  the  idea  of  a  purchase.  I 
come,  now  to  the  real  point  of  controversy,  which  arises 
out  of  the  denial  on  the  part  of  the  complainants  of  the 
right  of  Stockley  to  receive  under  the  judgment,  even  the 
sums  paid  by  him  for  Horsey  &  Martin.  The  complainants 
insist  that  the  bond  was  void  in  toto  on  two  grounds.  1st, 
That  it  was  an  illegal  preference  of  one  creditor  over  others, 
contrary  to  our  statute  against  fraudulent  insolvency.  Rev. 
Code  pp.  486,  487, — the  bond  being  given  as  is  insisted 
in  contemplation  of  insolvency,  and  of  sufficient  amount  to 
cover  all  the  debtor's  property;  but  under  the  provision  of 
the  statute  referred  to,  sec.  4,  chap.  132,  it  is  not  prefer- 
ences given  in  contemplation  of  insolvency,  or  under  failing 
circumstances  which  are  prohibited,  but  preferences  given 
under  an  assignment  made  for  the  benefit  of  creditors;  it  is 
the  act  of  assignment  and  not  merely  his  being  in  failing  cir- 
cumstances which  brings  the  debtor  within  the  scope  of 
this  statute.  Our  law  recognizes  two  distinct  policies  with 
respect  to  the  liquidation  of  a  failing  debtor's  estate,  and 
one  is  the  policy  of  giving  to  a  creditor  the  benefit  of  his 
diligence  as  against  other  creditors.  This  policy  obtains  so 
long  as  the  debtor  keeps  the  control  of  his  property  by  not 
making  an  assignment.  If  no  assignment  be  made  he  may 
prefer  an  honest  creditor,  though  he  be  in  failing  circum- 
stances, and  though  the  preference  in  effect  covers  all  his 
property  for  the  benefit  of  creditors;  but  the  moment  he 
makes  an  assignment,  and  not  before,  the  policy  of  equal 
distribution  among  all  the  creditors  prevails,  and  the 
debtor  can  give  no  preference  either  under  the  assignment, 
or  by  an  act  done  in  contemplation  of  it.  There  is  sound 
reason  for  treating  the  fact  of  an  assignment  as  a  test 
of  the  application  of  this  statute  to  the  debtor.  It  is  a 
highly  penal  statute,  and,  upon  general  principles,  penal 
statutes  are  to  be  strictly  construed,  and  especially  should 
that  rule  apply  to  this  statute,  for  if  the  fact  of  an 
assignment    alone    subjects    the    debtor    to    its    provisions, 
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and  renders  him  punishable  for  a  preference,  we  have  a 
certain  test  of  bis  liabiHty  which  he  himself  could  not 
misunderstand,  and  which  could  be  easily  proved  against 
him,  but  if  his  being  in  failing  circumstances  is  held  to 
render  the  preference  of  a  creditor  illegal,  and  subjects 
the  debtor  to  the  penalty  of  the  law,  a  very  uncertain  test 
of  his  liability  would  be  created,  depending  upon  a  wide 
range  of  proof;  and  frequent  injustice  might  be  done  to 
debtors  who  as  often  fail  to  appreciate  their  real  situation 
and  honestly  believe  themselves  to  be  solvent  when  they 
are  not  solvent.  On  the  whole  it  is  a  sound  policy  of  the 
statute  working  the  least  injustice,  which  avoids  a  prefer- 
ence only  when  given  under  or  in  contemplation  of  an 
assignment.  The  point  now  made  under  this  statute  was 
first  raised  in  Newell  vs.  Morgan,  2  Harr.  225.  A  credit- 
or who  had  obtained,  by  confession,  a  judgment  against  a 
failing  debtor,  pending  suits  against  him  by  other  credit- 
ors, filed  a  bill  in  equity  in  order  to  reach  certain  real 
estate  which  the  debtor  had  previously  bought  and  paid  for, 
taking  the  title  in  the  name  of  his  children.  The  Chan- 
cellor decreed  the  conveyance  to  be  fraudulent  as  against 
creditors  and  directed  the  real  estate  to  be  sold  and  the 
proceeds  to  be  brought  into  Court.  At  this  stage  of  the 
cause  the  other  creditors  who  had  obtained  judgments  after 
the  complainant,  came  in  and  by  petition  were  admitted 
as  parties.  In  the  proceedings  which  followed,  the  other 
creditors  contested  the  validity  of  the  complainant's  judg- 
ment as  a  fraudulent  and  illegal  preference  within  the 
statute  under  consideration;  the  point  was  raised  and 
argued;  the  Court  do  not  appear  to  have  considered  it  of 
sufficient  substance  to  be  discussed  in  the  opinion  deliv- 
ered, but  treated  the  complainant's  judgment  as  unques- 
tionably valid  and  enforced  it  against  the  proceeds,  giving 
it  its  legal  priority  as  the  first  of  the  judgments  recovered. 
This  case  is  a  very  strong  one  to  show  how  far  under 
our  law,  the  policy  of  diligence  prevails  where  no  assign- 
ment is  made.  For  in  this  case  the  complainant's  judg- 
ment had  no  legal  priority  against  the  lands,  the  legal  title 
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to  which  was  never  in  the  debtor:  the  land  was  sold  as  the 
estate  of  his  children  and  the  proceeds  brought  into  Court 
and  subjected  to  the  debts  of  the  real  purchaser  upon  the 
ground  of  fraud.  Now -the  doctrine  of  equity  is,  that  dis- 
tribution in  that  Court  among  creditors  shall  be  pari  passu, 
and*  the  Chancellor  in  the  case  cited  held  the  doctrine 
applicable  and  allowed  no  legal  priority  among  the  credit- 
ors. But  the  Court  on  appeal  held  that  the  principle  of 
diligence  should  prevail  and  that  the  proceeds  of  the  land 
should  be  distributed,  not  as  equitable  assets,  but  accord- 
ing to  the  legal  priorit}^  which  the  judgments  woiild  have 
held  against  the  land  itself.  The  next  'case  upon  this 
statute  is  Waters  vs.  Comly,  3,  Harr.  117.  Here  there  was 
a  clear  attempt  to  evade  the  statute.  A  debtor  to  a  very 
large  amount  gave  to  a  creditor  in  the  sum  of  only  $400.00 
his  judgment  for  over  $18,000.00,  under  which  goods  were 
sold  for  over  $16,000.00.  The  judgment  was  given  to 
secure  the  $400.00  due  to  that  creditor  and  the  balance  to 
be  in  trust  for  other  creditors  according  to  a  schedule. 
The  scheduled  creditors  held  debts  sufficient  to  exhaust 
the  proceeds  of  the  debtor's  goods;  the  judgment  was  given 
without  communication  with  them  or  even  their  knowl- 
edge and  without  any  diligence  on  their  part  which  is  the 
principle  of  the  law  in  allowing  preferences.  The  judg- 
ment efifected,  and  was  so  intended,  precisely  what  would 
have  been  the  result  of  a  formal  assignment  for  the  bene- 
fit of  creditors  giving  preferences.  The  Chancellor  in  the 
case  when  before  him,  and  the  Chief  Justice  on  appeal, 
expressed  the  opinion  that  the  judgment,  considering  its 
manifest  object  and  operation,  was  against  the  policy  of 
the  statute;  they  do  not  appear  to  have  considered  it  as 
actually  within  the  provision  of  the  statute  so  as  to  avoid 
the  judgment  altogether,  and  so  as  to  have  subjected  the 
debtor  to  the  penalty  for  a  fraudulent  assignment,  for  chey 
held  the  judgment  valid  for  the  debt  of  the  creditor  for 
whom  it  was  given,  and  only  held  it  void  as  to  the  sched- 
uled creditors,  the  preference  of  chem  being  an  intended 
fraud  upon  the  policy  of  the  statuce,  although  the  case  it- 
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self  was  not  within  the  provisioxis  of  the  statute.  This  is 
the  only  construction  that  can  be  given  to  the  opinions  of 
the  Chancellor  and  the  Chief  Justice.  They  would  not  at 
all  apply  to  a  case  like  the  present  in  which  che  judgment 
was  given  to  one  creditor  for  his  own  sole  benefit,  and  not 
in  trust  for  a  class  of  creditors.  I  should  observe,  how- 
ever, that  in  Waters  vs.  Comly,  Justice  Harrington  did  not 
go  so  far  as  the  Chief  Justice.  He  held  the  judgment  to 
be  whoUy  unaffected  by  the  statute  agamst  fraudulent 
assignmen:s,  as  not  being  within  its  provisions,  nor 
avoided  because  in  conflict  with  its  policy.  In  the  case  of 
Waters  vs.  Comly  the  judgment  as  to  the  scheduled  credi- 
tors was  held  void  by  the  whole  Court  upon  another  and 
distinct  ground,  that  is,  that  the  trust  was  revocable  and 
of  no  legal  force.  Thac  was  the  only  point  judicially  de- 
cided upon  the  other  question  relative  to  the  statute  against 
fraudulent  assignments.  We  have  only  the  differing  views 
of  the  two  Judges  who  delivered  opinions  in  the  Court  of 
Appeals.  It  is  perfectly  immaterial  to  this  case  which  of 
the  two  may  be  cojsidered  as  correct. 

We  come  now  to  the  case  of  Tunnell  vs.  Jefferson,  5 
Harr.  206.  There  the  debtor  assigned  to  trustees,  certain 
real  and  personal  estate,  being  all  his  property,  in  trust 
to  indemnify  his  securities  in  certain  guardian  bonds 
with  a  provision  reserving  to  himself  any  remaining  bal- 
ance. The  trustees,  it  appears,  did  not  proceed  under 
the  assignment,  but  reconveyed  the  real  estate  to  the 
debtor  and  afterward  proceeded  under  a  judgment  for 
$15,000.00,  which  the  debtor  at  the  time  of  making  the 
assignment  had  executed  to  the  same  trustees,  and  upon 
the  like  trusts.  A  bill  was  filed  to  set  aside  both  the 
assignment  and  the  judgment  with  the  proceedings  under 
the  judgment,  on  the  ground  that  being  in  contempla- 
tion of  insolvency,  they  created  an  Illegal  preference  in 
fraud  of  other  creditors.  The  Court  of  Appeals  upon 
quite  a  full  examination  of  our  statute  against  fraudulent 
Insolvency,  held  that  it  prohibited  preferences  only  when 
mad&    under    or    in    connection    with    an    assignment    for 
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the  benefit  of  creditors.  The  assignment  which  was 
drawn  into  question  in  that  case,  the  Court  consid- 
ered not  to  be  an  assignment  for  the  benefit  of  credi- 
tors within  that  statute  and  consequently  held  the  pre- 
ference even,  to  be  not  illegal.  That  is  the  substance  of 
the  decision.  There  was  certainly  far  greater  reason  to 
hold  the  transaction  there  inquired  of  to  be  within  the 
policy  of  the  statute,  than  the  one  we  are  now  consider- 
ing. I  can  see  in  the  giving  of  this  judgment  by  Horsey 
to  Stockley,  so  far  as  it  covered  the  debt  actually  due, 
nothing  more  than  the  ordinary  case  of  one  creditor  ob- 
taining by  his  superior  diligence  a  prior  security  for  his 
own  debt,  a  security  given  for  his  own  benefit  alone  and 
not  in  trust  for  any  class  of  creditors,  as  in  Waters  vs. 
Comly,  and  not  appearing  as  in  that  case  to  have  been 
given  with  the  very  purpose  of  effecting  an  actual  distri- 
bution of  the  debtor's  estate  among  creditors  in  a  manner 
prohibited  by  the  statute.  Stockley 's  judgment  afiEected 
the  property  of  the  debtor  only  to  the  amount  of  the  debt 
due  to  him,  for  so  the  decree  in  the  cause  will  restrict  its 
operation.  The  fact  that  the  debtor  was  in  failing  cir- 
cumstances, and  that  the  debt  thus  secured,  might  in  the 
result  exhaust  his  property,  are  not  sufficient  grounds  to 
deprive  the  creditor  of  the  benefit  of  his  diligence.  I 
conclude,  therefore,  that  Stockley's  judgment  is  not  void 
under  the  statute  against  fraudulent  preferences  in  as- 
signments for  the  benefit  of  creditors. 

The  other  ground  upon  which  it  was  argued  that 
Stockley's  judgment  is  void  in  toto,  is  that  the  bond  was 
given  for  the  excess  over  the  money  actually  paid  by 
Stockley  with  the  intent  to  defraud  creditors. 

We  have  on  this  subject  a  plain  rule  to  guide  us.  It 
is  this:  actual  or  express  fraud  avoids  a  conveyance  or 
security  absolutely  and  for  all  purposes,  as  well  inequity 
as  at  law.  A  party  to  a  transaction  founded  in  actual 
fraud,  can  derive  no  right  from  it.  The  law  simply 
treats  the  transaction  whether  a  conveyance  or  security, 
as  if  it  had  never  been  made.     Sands  vs.  Codwise,  4  Johns. 
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536,  599.  Harris  vs.  Sumner,  2  Pick.  129,  136.  But  where 
on  the  other  hand  a  conveyance  or  security  is  only  con- 
structively fraudulent  in  some  part,  as  for  being  voluntary 
when  there  are  existing  debts,  or  for  being  contrary  to 
some  public  policy  or  from  any  inequitable  circumstances, 
it  may  in  equity  be  avoided  in  part,  and  enforced  as  to 
the  residue.  In  this,  Equity  differs  from  the  law,  which 
can  hold  no  middle  course,  but  must  either  avoid  or  up- 
hold the  instrument  altogether.  Instances  of  this  mode  of 
dealing  by  Courts  of  Equity  with  conveyances  or  securi- 
ties partially  affected  by  constructive  fraud,  are  not  un- 
frequent,  as  where  a  conveyance  has  been  obtained  under 
inequitable  circumstances,  but  money  has  been  paid 
under  it  by  the  grantee,  the  Court  will  hold  it  good  as 
security  for  the  money  paid.  Boyd  vs.  Dunlap,  1  Johns. 
Ch.  Rep.  479;  McMeekin  vs.  Edwards  &  wife,  11  Miss. 
Ch.  Rep.  288,  are  cases  of  this  kind.  So  if  a  conveyance 
is  voluntary  and  therefore  constructively  fraudulent  as 
against  existing  creditors,  it  is  nevertheless  in  the  absence 
of  actual  fraud  good  against  subsequent  creditors.  This 
distinction  between  the  effect  of  actual  and  constructive 
fraud,  is  clearly  presented  and  illustrated  by  Chancellor 
Kent  in  Boyd  vs.  Dunlap,  and  in  the  note  to  Salmon  vs. 
Bennett,  1  Amer.  Lead.  Ca.,  73,  where  other  cases  on  the 
point  are  cited.  Now,  as  to  what  constitutes  actual  fraud 
and  also  what  should  be  the  measures  of  proof  to  establish 
it,  the  best  statement  of  the  law  I  have  found  is  by  Jus- 
tice Baldwin,  in  his  charge  to  a  jury  in  Magreeac  vs. 
Thompson.  Baldwin's  C.  C.  Rep.  356.  He  defines  it,  as 
affecting  creditors,  to  consist  in  an  intention  to  injure,  de- 
fraud, delay  or  prevent  them  from  recovering  their  just 
debts  by  any  contract,  gift,  deed,  settlement  or  agreement, 
withdrawing,  or  attempting  to  withdraw,  the  property  of 
a  debtor  from  the  reach  of  his  creditors.  The  point  is, 
that  motive  or  intention  is  an  essential  ingredient  in 
actual  or  express  fraud.  Perhaps  it  would  be  best  de- 
fined by  calling  it  meditated  or  intentional  fraud.  With 
respect  to  the  proof  of  it,   Jvistice  Baldwin  further  says: 
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"Proof  of  fraud  need  not  be  express,  it  may  be  inferred 
from  circumstances,  but  ought  not  to  be  presumed  with- 
out either.  A  jury  ought  to  be  satisfied  from  facts  that 
there  was  a  dishonest  intention  and  not  to  infer  fraud 
merely  because  they  have  doubts  of  the  fairness  of  the 
transaction.  From  the  conduct  and  situation  of  the  par- 
ties and  the  effects  intended  to  be  produced  by  the  act, 
something  should  be  made  to  appear  inconsistent  with  in- 
tegrity so  as  to  admit  of  no  reasonable  interpretation  but 
meditated  fraud."  4  Peters,  295,  297.  Further,  he  says: 
"Both  parties  to  the  alleged  act  of  fraud  must  concur  in 
the  illegal  design.  The  debtor  may  lawfully  sell  his 
property  or  prefer  one  creditor  to  another  with  the  direct 
intention  of  defrauding  other  creditors,  but  unless  the 
purchaser  or  preferred  creditor  receives  the  property  with 
the  same  fraudulent  design,  the  contract  is  valid  (8  Wheat. 
238,  &c.)  against  other  creditors  or  purchasers  who  may  be 
injured  by  the  transaction."  Again,  Justice  Baldwin  adds, 
"The  admissions  or  declarations  of  the  debtor  as  to  the 
object  intended  to  be  effected,  are  evidence  to  contradict 
his  answer  to  a  bill  brought  to  anniilthe  act  as  fraudulent, 
but  not  to  affect  the  parties  claiming  under  it,  or  to  have 
a  bearing  on  the  whole  case."  These  principles  although 
announced  in  a  case  at  law,  apply  in  equity  as  well.  For 
although  it  has  been  said  that  Courts  of  Equity  will  act, 
upon  slighter  presimiptions  of  fraud  than  ought  to  satisfy 
a  jury  in  a  court  of  law,  any  such  distinction  is  without 
foundation  in  principle.  It  is  the  subject  of  a  very  just 
criticism  in  1  Sto.  Eq.,  Sec.  190. 

The  result  is  that  in  order  to  affect  Stocklcy's  judgment 
with  such  actual  or  express  fraud  with  respect  to  the 
excess,  as  will  avoid  the  judgincnt  in  toto,  the  conscience 
of  the  Court  should  be  satisfied  from  facts,  admitting  of 
no  other  reasonable  interpretation,  that  the  bond  was  given 
for  the  full  amount  of  the  Baltimore  debts  with  a  dishon- 
est intention  on  the  part  of  both  parties  to  it,  to  delay  or 
prevent  Horsey's  other  creditors  m  the  recovery  of  their 
just  debts.     Now  on  this  the  decisive  question  I  must  de- 
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clare  mvself  not  satisfied  from  all  the  facts  of  the  case 
that  such  was  the  real  purpose  for  which  the  bond  was 
given  and  accepted. 

In  the  first  place  both  defendants  answering  responsive- 
ly  on  this  point  positively  deny  such  or  any  other  purpose 
in  fraud  of  creditors.  The  usual  eflfect  as  evidence  given 
to  a  responsive  answer  and  the  necessity  of  rebutting  it  by 
the  testimony  of  two  witnesses  or  of  one  with  corrobora- 
ting circvmistances.  or  by  proof  of  at  least  very  strong  cir- 
cumstances in  conflict  with  the  answer,  would  seem  to  ap- 
plv  with  its  greatest  force  where  the  inquiry  concerns  the 
motive  or  intention  of  a  transaction,  for  what  was  the 
motive  or  intention  of  a  party  lies  exclusively  within  his 
own  breast,  and  all  that  can  be  known  of  it  independent- 
ly of,  or  contrary  to  his  answer,  is  by  inference  only  from 
his  acts  or  conduct.  Now  any  inference  of  an  illegal  or 
fraudulent  intent  which  is  to  overcome  the  defendant's 
sworn  answer  in  response  to  the  bill,  ought  to  be  drawn 
only  from  facts  and  circumstances  In  the  situation  and 
conduct  of  the  defendants  which  as  Justice  Baldwin  puts 
it,  admit  of  no  reasonable  interpretation  but  meditated  fraud. 
Let  us  turn  then  with  this  test  to  consider  the  evidence. 
But  first  we  should  notice  the  precise  form  of  fraud  which 
is  relied  on  in  the  argument  for  the  complainants.  The  argu- 
ment here  departs  from  the  Bill.  The  case  made  by  the  Bill 
was  that  Horsey  paid  all  the  money  applied  to  the  debts 
and  Stockley  none  of  it  and  that  the  bond  was  therefore 
a  voluntary  one,  such  as  is  void  against  creditors  absolute- 
ly irrespective  of  motive.  But  under  the  proof  this  ground 
was  abandoned,  the  complainant's  counsel  noc  denying 
that  Stockley  furnished  the  funds  used.  This  fact  gave  to 
the  bond,  to  that  ex  cent,  a  sui^cienc  legal  consideration  so 
that  it  could  not  be  avoided  except  for  actual  or  express 
fraud,  and  the  fraud  relied  on  was  that  the  excess  over 
and  above  the  money  paid  by  Stockley  was  added,  so  that 
the  bond  might  be  used  as  a  means  of  coercing  creditors 
by  throw'ng  them  so  far  behind,  as  to  induce  them  either 
to  abandon  the  collection  of  their  debts  or  to  compromise 


616  COURT  OF  ERRORS  AND  APPEALS. 


them.  To  this  Doint  as  well  as  to  the  question  of  fraud 
generally  in  any  form  I  have  weighed  the  evidence.  On 
the  whole  the  general  bearing  of  it  seems  to  me  rather  to 
support  thai  to  rebut  the  broad  denial  by  the  answers  of 
an  intent  by  this  bond  to  defraud  Horsey's  other  creditors. 
For  one  thing,  the  conduct  of  these  defendants  lacks  some 
of  the  usual  badges  of  fraud  such  as  would  have  been 
likely  to  mark  a  concerted  scheme  to  make  use  of  the 
excess  of  Baltimore  debts  as  a  cover  against  Horsey's 
other  debts.  There  would  most  probably  have  been  a  more 
formal  assignment  of  them,  so  as  to  give  Stockley  an  un- 
questionable control  of  them  to  their  full  amount.  Fraud 
almost  invariably  veils  itself  under  exactness  in  legal 
forms.  Then  the  subsequent  conduct  and  declarations 
of  these  parties  lack  the  circumspection  which  a  fraudu- 
lent purpose  can  hardly  fail  to  inspire.  Had  Stockley 
meditated  the  use  of  this  judgment  to  its  full  amount  as  a 
cover  against  Horsev's  debts,  he  would  have  been  more 
reticent  in  expressing  to  And'^TSon  and  Nathaniel  Hoisey 
any  disposition  or  purpose  to  accept  in  satisfaction  the 
amount  artually  paid  by  him. 

Again,  with  such  a  concerted  purpose  in  the  comprom- 
ising of  the  Baltimore  debts,  Stockley  would  hardly  have, 
on  his  return  home,  offered  to  Martin  the  other  partner,  to 
accept  them  in  full,  as  indemnity  for  the  money  paid  and 
trouble  incurred.  Nor,  if  a  fraudulent  use  of  the  bond 
for  Horsey's  benefit  were  meditated,  would  he,  with  all  his 
disposition  to  allay  his  uncle  Natty  Horsey's  anxiety,  have 
been  so  quick  to  assure  him  that  he  really  owed  Stockley 
only  some  $1000,  or  $1100.  Then  again,  some  of  Horsey's 
declarations  which  are  adduced  in  evidence,  show  rather  a 
case  of  extortion  on  the  part  of  Stocklc}',  submitted  to  by 
Horsey,  than  of  collusion  between  them.  Such  is  the 
clear  effect  of  Horsey's  explanation  to  his  uncle  Natty 
Horsey  of  his  reason  for  giving  the  bond,  "that  Stockley 
had  so  harassed  him  and  teased  him  that  he  had  to  give 
him  his  judgment  note  for  over  $4000,  in  order  to  get  rid 
of  him."     Altogether  the  most  natural  construction  of  all 
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the  circumstances  is,  that  Stockley  considered  himself 
(righcly  or  wronely,  it  matters  iiot  to  this  point)  entitled  to 
stand  in  the  place  of  the  creditors  whose  debts  he  had  settled; 
upon  this  right  he  relied  in  his  conversation  with  Nathaniel 
Horsey,  saying  that  if  the  compromise  had  been  made  for 
five  cents  on  the  dollar,  he  had  the  right  to  take  William 
H.  Horsey's  note  for  the  whole  amount  of  the  claims. 
Horsey,  who  of  the  two,  was  evidently  a  man  of  much  the 
less  force  of  will,  gave  the  bond  as  a  concession  to  this 
demand  on  the  part  of  Stockley.  It  is  no.  u.ilikely,  indeed, 
it  is  quite  in  keeping  with  Stockley 's  talk  to  Natty  Horsey 
and  Anderson,  that  Horsey  may  have  had  some  reason  for 
an  expectation  that  if  be  could  pay  the  amount  actually 
advanced  by  Stockley  the  excess  would  not  be  exacted. 
As  much  is  indicated  by  the  confidence  he  expressed  in 
the  conversation  with  Edward  L.  Martin  and  Geo.  Horsey, 
of  Stockley's  willingness  to  remit  the  excess,  if  he  could 
pav  the  moiety  of  this  judgment.  Indeed,  Stockley's 
offer  to  Martin  soon  after  his  return  from  Baltimore  indica- 
ted some  disposition  then  to  accept  a  full  indemnity,  if  one 
were  then  made  to  him.  Whv  he  afterward  took  from 
Horsey  a  bond  for  the  whole  amount,  I  am  not  able  with 
absolute  certainty  to  determine.  It  is  wholly  a  matter  of 
conjecture;  but  the  hypothesis  which  best  harmonizes 
with  all  the  circimistances  is,  that  no  settlement  having 
been  made  with  him  as  proposed  to  Martin,  Stockley  chose 
to  stand  on  his  legal  right,  according  to  what  was  evidently 
his  notion  of  it,  and  demanded  a  bond  for  the  whole 
amount  from  Horsey.  The  lacter  with  some  weakness, 
yielded,  probably  with  an  expectation  that  the  whole  might 
not  be  exacted.  Yet,  as  is  the  usual  course,  Stockley  hav- 
ing got  the  advantage,  continued  to  hold  it,  until  Horsey, 
disappointed,  became  angry,  and  then,  all  naturally  enough, 
come  his  complaints  to  Nathl.  Horsey  in  the  spring  of 
1871.  It  is  certainly  a  noticeable  fact  in  connection  with 
the  hypothesis  that  this  bond  was  given  as  a  scheme  for 
coercing  creditors  either  to  abandon  the  collection  of  their 
debts,  or  to  abate  the  amount  of  them  by  compromise.     It 
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is  a  noticeable  fact,  I  say,  that  there  is  no  evidence  of  a 
single  effort  made  so  to  use  it;  such  as  we  should  expect 
if  it  was  taken  to  be  held  in  terrorem,  and  this,  notwith- 
standing that  after  it  was  given,  all  the  creditors  proceeded 
without  any  regard  to  it  to  recover  judgments.  The  nego- 
tiation between  William  B.  Horsey  and  Geo.  Horsey,  and 
the  conversation  between  Stockley  and  Anderson,  are  not 
exceptions  to  this  remark.  The  conversation  between 
Edward  L.  Mart'.n,  Geo.  Horsey  and  William  B.  Horsey, 
was  sought  in  the  first  place  by  the  former,  not  the  latter. 
It  does  not  appear  that  Stockley 's  judgment  had  any  influ- 
ence in  prompting  Geo.  Horsey  to  seek  an  amicable  ar- 
rangement; but  however  that  may  be,  it  is  certain  that 
William  B.  Horsey  did  not  in  the  conversation  hold  it  in 
terrorem  over  those  creditors,  though  the  most  difificult  to 
deal  with,  in  order  to  coerce  an  abatement;  on  the  con- 
trary, the  proposal  he  made  contemplated  nothing  less  than 
the  settlement  of  the  whole  of  their  debts,  one-half  by  his 
co-partner  Martin,  and  one-half  by  himself,  according  to 
their  just  share  of  it  as  between  themselves.  Nor  does  he 
present  Stockley's  judgment  as  at  all  an  obstacle,  but 
freely  expresses  his  expectation  of  Stockley's  remitting 
one-half  of  that  judgment,  and  professes  his  ability  easily 
to  raise  by  mortgage  the  moiety  of  Horsey,  Millar  &  Co.'s 
debt  which  he  was  ready  to  assume.  Nor  does  he  put 
Stockley's  release  of  one-half  of  the  judgment  only  upon 
the  condition  of  Horsey,  Millar  &  Co.'s  compromising  with 
him  for  one-half  of  their  debt,  as  we  should  expect,  were 
that  judgment  held  as  the  means  of  coercing  a  compro- 
mise. He  does  not  say,  as  the  witness  states  it,  if  he  could 
get  clear  of  Horsey,  Millar  &  Co.'s  judgment,  he  could 
then  get  Stockley  to  accept  one-half  of  his  judgment. 
He  speaks  of  it  as  certain  (whether  he  had  reason  to  think 
so,  does  not  appear)  that  he  can  satisfy  Stockley  by  pay- 
ing one-half.  It  was  his  clearing  the  docket  altogether 
that  depended  on  the  arrangement  with  Horsey,  Millar  & 
Co.  His  language  as  reported  by  the  witness  was,  "that 
if  John  E.   Martin  would  agree  to  pay  one-half  &c.,   he 
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could  easily  pay  the  remaining  half  of  said  judgment  by 
mortgaging  his  property;  for  if  he  could  get  clear  of  one- 
half  the  Horsey,  Millar  &  Co.'s  judgment,  he  could  raise 
money  enough  by  mortgage  on  his  property  to  clear  the 
docket,  as  he  could  satisfy  and  discharge  the  judgment  for 
$4625.00  which  Stockley  had  against  him,  by  paying  the 
one-half  of  it."  This  is  not  the  tone  in  which  that  judg- 
ment would  have  been  spoken  of  if  used  to  coerce  a  com- 
promise. Rather,  it  would  have  been  held  up  as  one  to  be 
enforced  to  the  last  dollar,  so  abridging  Horsey's  means  of 
payment  that  other  creditors  would  do  wisely  to  accept 
what  they  could  get.  At  all  events,  it  fails  to  demonstrate 
that  its  purpose  was  fraudulently  to  hinder  and  coerce  the 
creditors. 

Then  we  come  to  the  conversation  with  Mr.  Anderson. 
The  direct  object  of  this  interview  on  the  part  of  Stockley 
had  ilo  reference  to  the  Bank  judgment.  The  purpose  of 
his  visit  to  Anderson  as  President  of  the  Bank,  was  not  to 
negotiate  for  Horsey  for  a  compromise  of  the  Bank  debt, 
but  to  obtain  a  loan  of  $5000.  In  the  course  of  the  con- 
versation he  referred  to  his  own  judgment  against  Horse}', 
and  expressed  the  same  ideas  about  it  which  he  had  to 
others,  i.  e.,  that  he  had  a  right  to  hold  it  all,  but,  that  if 
Horsey  should  be  able  to  settle,  he  had  a  right,  not  that  he 
would,  but  that  he  had  a  right  to  abate  one-half.  I  can- 
not, under  all  the  circumstances,  ascribe  to  what  is  here 
said  any  greater  force  than  as  a  casual  suggestion  thrown 
out  with  a  somewhat  vague  idea  of  its  somehow  or  other 
making  some  weight  to  induce  a  disposition  on  the  Presi- 
dent to  favor  the  loan,  under  the  idea  that  a  better  settle- 
ment with  the  Bank  might  finally  be  reached,  if  Horsey 
were  enabled  to  raise  some  money;  that;  he  himself  in 
that  case  might,  not  that  he  said  he  would,  but  might, 
abate  on  his  claim.  No  allusion  was  made  to  the  judg- 
ment; no  oflfer  of  compromise  was  made  on  behalf  of 
Horsey,  such  as  we  should  expect,  were  the  object  of  this 
conversation  to  influence  the  action  of  the  Bank  under  this 
judgment  and  not  merely  to  effect  the  loan. 
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On  the  whole,  I  come  to  this  conclusion.  What  was  the 
precise  purpose  of  taking  this  bond  for  the  whole  amount 
of  the  Baltimore  debts,  I  may  not  be  able  with  absolute 
certamty  to  decide.  It  is  not  necessary  I  should.  The 
material  question  is,  whether  a  fraudulent  purpose  is  so 
clearly  demonstrated  by  facts,  to  take  Justice  Baldwin's 
test,  "admitting  of  no  other  reasonable  interpretation,"  as 
to  overcome,  first,  the  general  presumption  against  fraud, 
and  2d,  the  responsive  answer  of  the  bill,  and  also  so  clearly 
as  to  fully  satisfy  the  conscience  of  the  Court  in  making  a 
decree  of  such  serious  consequence  as  to  make  Stockley 
forfeit  the  advances  unquestionably  made  by  him.  I  am 
certain  that  the  evidence  relied  on  for  fraud,  does  not  rise 
to  the  grade  of  proof; — at  most,  it  is  but  a  case  of  suspi- 
cion, and  all  authorities  agree,  that  a  charge  of  fraud, 
though  it  may  be  made  out,  and  usually  is,  by  circumstan- 
tial evidence,  must  yet  be  proved.  The  circumstances 
must  be  in  a  good  degree  demonstrative  and  not  suspicious 
only.  In  a  case  of  merely  suspicious  circvimstances,  if 
money  had  been  actually  paid  under  the  instrument 
impeached,  it  has  been  held  by  so  great  an  authority  as 
Chancellor  Kent  in  Boyd  vs.  Dunlap,  1  Johns.  Ch.  R.  479, 
that  it  is  safer  to  avoid  the  instrument  so  far  as  it  is  without 
consideration,  or  inequitable,  but  to  hold  it  good  for  the 
money  advanced  under  it.  That  case  has  already  been 
cited  to  the  point  that  actual  and  not  constructive  fraud 
only  is  essential  to  avoid  a  deed  or  security  in  toto;  but 
this  decision  goes  further  and  holds  that  even  under 
circumstances  raising  suspicion  of  actual  fraud,  but 
not  amounting  to  proof,  it  is  the  approved  and  safer 
rule  in  equity,  to  allow  the  re-imbursement  of  a  con- 
sideration actually  paid  under  the  impeached  instru- 
ment, and  to  that  extent  to  hold  it  good,  while  avoiding  it 
as  to  the  residue.  The  Chancellor  in  his  opinion  shows  by 
authorities  the  uniform  practice  of  the  Court,  that  while 
"a  deed  fraudulent  in  fact  is  absolutely  void,  and  is  not 
permitted  to  stand  as  a  security  for  any  purpose  of  re-im- 
bursement or  indemnitv,  it  is  otherwise  with  a  deed  ob- 
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tained  under  suspicious  or  inequitable  circumstances,  or 
which  is  only  constructively  fraudulent."  And  after  citing 
some  corresponding  decisions  on  the  point  by  Lord  Eldon 
and  Lord  Hardwicke,  Chancellor  Kent  concludes,  that 
"nothing  can  be  more  equitable  than  this  mode  of  dealing 
with  these  conveyances  of  such  indecisive  and  dubious 
aspect  that  they  cannot  either  be  entirely  suppressed  or 
entirely  supported,  with  satisfaction  and  safety."  In  the 
case  before  him,  a  father  indebted  had  conveyed  to  his 
sons,  property  both  real  and  personal.  The  real  estate 
was  afterward  levied  on  and  sold  under  judgments  against 
him,  and  bought  in  by  creditors  who  filed  the  bill  to  set 
aside  the  conveyance  as  a  fraud  on  creditors.  The  sons 
had  paid  a  consideration  for  the  conveyance  to  them,  but 
what  the  Court  speak  of,  as  one  considerably  inadequate. 
Yet  the  Chancellor  says  he  cannot  discern  in  the  evidence 
"such  traces  of  actual  and  direct  fraud"  as  to  warrant  him 
in  holding  the  conveyance  absolutely  null  and  void;  nor 
yet  could  he  altogether  sustain  it.  He  therefore  took  the 
middle  course  above  stated,  as  the  safest  and  most  satis- 
factory. The  case  now  before  the  Court  is  within  the 
same  reason.  With  respect  to  those  items  entering  into 
the  consideration  of  Stockley's  bond  in  addition  to  the 
Baltimore  debts,  I  take  the  answers,  responsive  as  they 
are  to  the  bill  on  the  whole  subject  of  consideration,  to  be 
conclusive;  for  as  to  these  items  there  is  no  contradictory 
evidence  whatever. 

The  result  on  the  whole  case  will  be  a  decree  allowing 
Stockley  to  receive  the  fifty  per  centum  paid  by  him  to 
the  Baltimore  creditors  with  its  interest,  and  also  the  other 
items  of  consideration  set  forth  in  the  answers  with  inter- 
est; but  restraining  any  further  payment  to  him  by  the 
Sheriff.  What  remains  of  the  funds  in  the  Sheriff's  hands 
will  be  applicable  to  the  judgment  of  Horsey,  Millar  & 
Co.    The  costs  to  be  paid  by  the  respondent,  Stockley. 

This  Court  affirmed  the  decree. 

Lay  ton,  for  Stockley. 

Moore  and  Cullen,  for  Horsev,  Millar  &  Co. 
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FALL  SESSIONS. 
1874. 


Samuel  M.  Lofland,  by  his  guardian,  Joseph  Lafetra,  v. 
William  Orton,  John  Metcalf,  Seth  Messick,  David 
H.  Houston,  Edward  Russel  and  Robert  Arnell. 

Under  the  general  powers  of  the  commissioners  of  a  town,  conferred  upon 
them  by  their  charter,  in  relation  to  opening  new  streets  in  it,  they  have 
a  right  to  straighten  and  widen  a  public  road  laid  out  under  a  previous 
act  of  the  Legislature  by  the  commissioners  appointed  under  it,  and 
afterward  approved  and  confirmed  on  review  by  the  Court  of  General 
Sessions  of  the  Peace  and  established  as  such,  within  the  limits  in 
which  it  was  so  laid  out. 

Action  on  the  case  for  an  injury  to  the  reversionary 
estate  and  interest  of  the  plaintiff,  a  minor,  in  certain  lands 
and  tenements  in  the  town  of  Lewes,  Sussex  County,  in 
the  possession  of  his  tenant,  by  an  unlawful  entry  and 
trespass  committed  upon  them  by  the  defendants,  which 
consisted  in  widening  one  of  the  public  streets  of  the  town 
in  front  of  the  premises,  which  they  justified  as  town  com- 
missioners under  the  provisions  of  the  act  incorporating 
it,  passed  March  2nd,  1871,  and  a  previous  act  of  the  Leg- 
islature passed  March  5th,  1861,  appointing  certain  com- 
missioners to  straighten  "and  widen  and  lay  out  a  new 
public  road  fifty  feet  wide  of  which  the  street  in  question 
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in  front  of  the  plaintiff's  premises  constituted  a  part,  and 
who  had  soon  afterward,  pursuant  to  the  provisions  of  it, 
straightened,  and  widened  and  laid  out  the  same  to  the 
width  of  fifty  feet,  and  caused  a  plot  containing  a  descrip- 
tion of  it,  with  their  decision  that  there  was  need  of  it  for 
public  convenience,  to  be  returned  to  the  Court  of  General 
Sessions  for  the  county,  and  upon  which  a  review  had  been 
granted  and  returned  approving  the  same  and  had  been 
duly  confirmed  by  that  court:  but  the  portion  of  it  which 
fronted  the  plaintiff's  premises  had  not  been  straightened 
or  widened  under  it,  until  the  town  commissioners  pro- 
ceeded to  do  so,  but  to  a  width  of  less  than  fifty  feet,  as  an 
existing  public  road  and  street  of  the  town  of  the  widch  of 
fifty  feet. 

Moore,  {Cullen  with  him),  for  the  plaintiff,  contended 
that  as  the  town  commissioners  had  proceeded  to  widen 
the  street  under  the  provisions  of  their  town  charter  and 
had  assessed  and  awarded  damages  to  the  plaintiff  for  the 
ground  taken  from  him,  but  had  failed  to  prove  a  tender 
of  them  to  him,  they  could  not  justify  the  invasion  of  his 
premises  under  their  charter,  which  was  also  pleaded  by 
them;  nor  under  the  previous  act  of  1861,  because  they 
were  not  authorized  to  straighten,  widen  or  open  it  under 
that  act,  nor  could  any  one  enter  upon  the  premises  of  the 
plaintiff  for  the  purpose  of  straightening  and  opening  it 
to  any  greater  width,  except  under  the  provisions  of  the 
previous  act. 

Layton,  {Robinson  with  him)  for  the  defendants,  con- 
tended that  they  had  the  power,  both  under  the  provisions 
of  the  town  charter  and  under  the  prior  act  of  1861,  to 
enter  upon  the  premises  of  the  plaintiff  and  to  straighten 
and  widen  that  part  of  the  street,  as  they  had  not  increased 
the  width  of  it  beyond  what  was  determined  and  estab- 
lished by  the  commissioners  under  the  act  of  1861,  and 
which  was  confirmed  on  review  by  the  court  of  General 
Sessions,    and    which   made   it    a    public   road   and    public 
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property  to  the  extent  of  the  Hmits  then  established,  so  far 
as  the  private  right  of  property  in  it  on  the  part  of  the 
plaintiff  was  concerned. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury,  that  the  jus- 
tification pleaded  under  the  act  of  1861,  was  a  good  and 
complete  defence  to  the  action,  as  it  had  been  proved  that 
the  defendants  had  opened  it  as  town  commissioners  pur- 
suant to  the  general  powers  conferred  upon  them  as  such 
by  their  charter  in  relation  to  the  streets  of  the  town;  and 
they  had  a  perfect  right  to  do  so  without  assessing  or 
awarding  any  damages  to  the  plaintiff,  within  the  limits  of 
the  public  road  laid  out  under  the  act  of  1861,  and  after- 
ward duly  approved  and  confirmed  on  review,  by  the  Court 
of  General  Sessions  of  the  Peace,  and  established  as  such. 

The  defendants  had  a  verdict. 


State,  for  the  use  of  Susan  D.  Coverdale  v.  Randall  B. 
Gorman  and  others. 

Under  the  Act  for  the  benefit  of  married  women,  passed  in  1865,  a  wife's 
interest  in  a  recognizance  in  the  Orphans'  Court  on  the  assignment  of 
the  real  estate  of  her  deceased  father,  cannot  be  attached  for  the  debts 
of  her  husband,  except  for  such  as  are  specially  provided  for  in  it. 

Scire  facias  on  a  recognizance  in  the  Orphans'  Court, 
in  and  for  Kent  County,  and  an  affidavit  of  defence  that 
Gorman,  the  recognizor  in  it  and  the  defendant  in  the 
action,  had  been  summoned  as  a  garnishee  of  John  D. 
Coverdale,  who  was  the  husband  of  the  said  Susan  D. 
Cbverdale,  by  divers  parties  who  had  judgments  against 
the  said  John  D.  Coverdale,  and  that  the  sum  of  money 
demanded  in  the  action  had  been  attached  in  his  hands 
by  such  judgment  creditors  of  her  husband. 
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Comegys,  for  the  Plaintiff,  now  at  the  first  term  moved 
for  judgment,  notwithstanding  the  affidavit  of  defence 
filed,  because  the  money  sued  for  in  this  case,  and  which 
it  seemed  from  the  affidavit  of  defence,  certain  judgment 
creditors  of  the  husband  were  seeking  to  attach  for  debts 
due  from  him,  was  the  wife's  share  of  the  valuation  of 
certain  real  estate  to  which  she  was  entitled  as  an  heir  at 
law,  of  course,  in  her  own  absolute  right,  and  which  had 
been  assigned  to  the  defendant  on  his  entering  into  the 
recognizance  in  the  Orphans'  Court  to  pay  her  and  the 
other  heirs  at  law,  their  several  and  respective  shares  of 
the  valuation  of  it  after  deducting  the  costs  of  the  pro- 
ceedings in  that  court;  and  as  such,  it  was  not  subject  to 
attachment  for  the  debts  of  the  husband,  since  the  pas- 
sage of  the  Act  of  186vS,  for  the  benefit  of  married 
women.  Rev.  Code,  Amend.  478,  which  provides,  among 
other  things,  that  the  real  estate  belonging  to  any  mar- 
ried woman  at  the  time  of  her  marriage,  or  to  which  she 
may  become  entitled  at  any  time  during  her  coverture, 
shall  remain  and  continue  to  be  her  sole  and  separate 
property,  and  shall  not  be  subject  to,  or  liable  for,  the 
debts  of  her  husband,  except  where  such  debts  are  judg- 
ments recovered  against  him  for  her  liabilities  before 
marriage,  which  it  was  not  pretended  was  the  character 
of  the  judgments  referred  to  by  the  defendant  in  his  affi- 
davit. He  would  not  pretend  to  say  that  the  atcachments 
referred  to  and  the  legal  effect  claimed  for  them,  would 
be  in  direct  violation  of  the  literal  terms,  or  words  of  the 
statute  in  this  case,  but  he  would  say  that  it  would  be 
none  the  less  in  violation  or  contravention  of  the  direct 
object,  spirit  and  policy  of  it,  than  if  its  language  had 
specially  and  expressly  prohibited  it. 

Massey,  for  the  Defendant.  The  plaintiff,  Susan  D.  Co- 
verdale,  is  no  longer  interested  in,  or  entitled  to,  any  real 
estate  in  this  case,  except  the  lien  which  she  has  on  the 
land  now  owned  by  the  defendant  in  absolute  fee,  for  the 
payment   of  this  debt   of  record   secured   by   the   recogni- 
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zance,  and  for  which  debt  she  is  now  suing  in  this  court, 
as  for  a  debt  or  sum  of  money  due  her,  and  nothing 
more,  or  less.  By  virtue  of  the  proceedings  in  the  Or- 
phans' Court,  all  her  title  and  estate  in  the  lands  of  her 
deceased  father,  were  absolutely  and  completely  divested, 
and  converted  into  a  debt  payable  to  her  in  money,  and 
the  recognizor  by  virtue  of  the  statute  under  which  it 
was  had,  took  not  only  all  her  estate,  but  all  the  estate  of 
her  father  before  her  in  the  land,  and  thus  by  a  most  ef- 
fectual substitution  and  relatioQ,  his  exclusive  and  abso- 
lute title  to  and  estate  in  it,  was  incepted  the  instant  hers 
accrued  and  began.  How  then  can  the  Act  of  1865  by 
construction  merely  of  the  clause  referred  to,  be  held  to 
subvert  and  overthrow  the  well-settled  doctrine  long  be- 
fore established  by  a  direct  decision  of  this  Court  upon 
the  question,  that  a  wife's  interest  in  a  recognizance  in 
the  Orphans'  Court  may  be  attached  for  the  debt  of  her 
husband?    Babb's  Exrs.  v.  Elliott,  4  Harr.  466. 

The  Court  sustained  che  objection  to  the  affidavit  of  de- 
fence, and  directed  judgment  to  be  entered  for  the  plain- 
tiff, on  the  ground  that  they  considered  that  it  would  be 
contrary  to  the  spirit  and  policy,  as  well  as  the  intention 
of  the  statute  of  1865  for  the  benefit  of  married  women, 
to  now  hold  that  a  wife's  sole  and  separate  interest  in  the 
real  estate  of  her  deceased  father  secured  by  recognizance 
in  the  Orphans'  Court,  may  be  attached  for  the  debt  of 
her  husband,  except  such  debts  as  are  specially  provided 
for  in  it. 


William  H.  Jefferson  trading  as  E.  Jefferson  &  Son  v. 
George  F.  Brady,  Henry  Brady,  Samuel  Brady  and 
William  Brady,  trading  as  George  F.  Brady  &  Co. 

Theproprietorsof  astcaintugboatwhohavebycontract  with  the  company 
the  exclusive  right  and  privilege  of  towing  vessels  on  the  Chesapeake 
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and  Delaware  Canal  by  steam  or  horse  power,  except  boats  propelled  by 
steam,  or  such  as  are  provided  with  their  own  horses  or  mules  to  tow 
them,  are  liable  while  such  steam  tug  is  engaged  in  towing  a  row  of  canal 
barges  in  a  line  astern  of  her,  which  belong  to  other  persons  and  are 
manned  by  crews  employed  and  paid  by  the  respective  owners  of  them, 
for  a  collision  of  one  of  the  barges  with  a  sloop  belonging  to  other  per- 
sons which  they  were  at  the  same  time  towing  by  mules  in  the  opposite 
direction  on  the  canal,  caused  by  the  negligence  and  failure  of  the  cap- 
tain and  crew  of  the  barge  to  steer  it  in  meeting  and  passing  the  sloop ; 
but  if  the  person  in  command  of  the  sloop  also  fails  to  exercise  ordinary 
care,  skill  and  prudence  to  avoid  it,  or  contributes  by  any  negligence  on 
his  part  to  the  collision,  the  owner  of  the  cargo  of  the  sloop  cannot 
maintain  an  action  against  them  for  the  injury  and  loss  occasioned  by  it 

Action  on  the  case  for  damage  to  a  cargo  of  indian  corn 
belonging  to  the  plaintiff  sunk  in  a  sloop  by  collision  with 
a  barge  in  tow  of  a  steam  tug  boat  of  the  defendants  on 
the  Chesapeake  and  Delaware  Canal  in  the  month  of  March, 
1873,  before  Wootten  and  Houston,  Judges,  Gilpin,  C.  J., 
absent.  The  defendants  had  by  contract  with  the  canal  com- 
pany the  exclusive  right  and  privilege  of  towing  all  vessels 
on  the  canal  both  by  steam  tugs  and  by  horse  or  mules,  ex- 
cept such  as  were  propelled  by  steam,  or  were  provided  with 
horses  or  mules  of  their  own  to  tow  them.  At  the  time 
of  the  collision  the  sloop  with  the  cargo  of  corn  on  board, 
consisting  of  about  sixteen  hundred  bushels,  was  proceed- 
ing, drawn  by  a  mule. team  belonging  to  the  defendants 
and  a  driver  of  it  in  their  employ,  from  Bohemia  on 
the  canal  eastward  through  it  to  New  Castle,  when  on 
rounding  the  curve  to  the  west  of,  and  near  the  Dela- 
ware Railroad  bridge,  and  when  within  a  hundred  yards 
of  it  on  the  western  side,  the  steam  tug  was  suddenly  dis- 
covered to  be  approaching  it  at  full  speed  from  the  oppo- 
site direction,  and  only  five  or  six  hundred  yards  from  it, 
but  not  in  time  for  the  sloop  to  be  stopped  before 
running  into  the  bridge  had  the  attempt  been  made 
to  do  it,  and  accordingly  the  proper  signal  having 
been  promptly  given  on  board  of  the  sloop  for  the 
removal  of  the  draw  of  the  bridge  which  is  not  of  suffi- 
cient width  to  admit  two  vessels  abreast  into  it,  and  which 
was  as  promptly  done  by  the  keeper  of  it,  the  sloop  was 
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immediately  passed  through  the  draw,  when  the  order  was 
given  by  the  captain  of  her  to  the  driver  of  the  team  to 
cast  off  the  tow  line,  and  as  soon  as  the  sloop  was  clear  of 
the  fenders  of  the  draw  on  the  other  side,  she  was  sheered 
close  in  toward  the  bank  of  the  canal  and  the  tow  path, 
the  steam  tug  then  being  about  two  hundred  yards  from 
the  bridge.  The  tug  had  in  tow  astern  of  her  four  empty 
barges,  or  canal  boats  bound  through  the  canal  to  the  city 
of  Baltimore,  attached  to  it  in  a  row  or  single  line  coupled 
together  in  the  usual  method  and  with  the  usual  lengths 
of  tow  lines  between  them.  As  soon  as  the  sloop  cleared 
the  draw  of  the  bridge  he  discovered  the  barges  in  tow  of 
the  tug  and  that  there  was  no  one  on  the  deck,  or  at  the 
tiller  of  either  of  the  third  or  fourth  one  in  the  line,  and 
that  they  were  both  veering  or  yawing  very  much  from  the 
course  of  the  tug  toward  his  side  of  the  canal,  and  to 
avoid  a  collision  with  them,  ran  the  sloop  as  hard  aground 
as  he  could  on  his  side  of  the  canal  and  as  close  to  the  tow- 
path  as  practicable  about  a  hundred  and  fifty  yards  from 
the  bridge.  It  was  also  observed  about  the  same  time  by 
the  captain  of  the  tug  that  there  was  no  one  steering  either 
of  the  two  hindmost  barges,  and  he  at  once  gave  the  signal 
from  it  for  the  men  on  the  barges  to  steer  them,  but,  before 
any  one  had  appeared  on  deck  and  reached  the  tiller  of 
either  of  them  the  bow  of  the  third  barge  came  in  con- 
tact with  the  bow  of  the  sloop  partly  between  it  and  the 
bank  of  the  canal,  carrying  away  the  bowsprit  and  split- 
ting her  bows  open  down  the  stem  from  the  deck  to  her 
keel,  nearly,  and  dragging  hei  round  with  her  head  toward 
the  middle  of  the  canal,  sunk  her  beneath  the  water  of  it. 
In  the  mean  while  the  engine  of  the  tug  had  been  stopped 
just  after  it  had  passed  the  sloop  which  was  grounded 
immediately  afterward  by  the  captain  of  it.  There  was 
a  strong  wind  blowing  at  the  time  from  the  northeast  and 
partly  across  the  canal  and  from  the  side  of  it  on  which 
the  sloop  was  grounded.  The  barges  in  tow  belonged  to 
unknown  and  diflEerent  persons  living  out  of  the  State,  and 
were  all  manned  by  crews  employed  and  paid  by  the 
respective  owners  of  them. 
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There  was  considerable  discrepancy  and  even  conflict  in 
the  testimony  of  the  witnesses,  as  is  usually  the  case  in 
collision  of  vessels,  but  the  facts  as  above  stated  were  sub- 
stantially established  without  any  material  contrariety  in 
the  evidence  adduced  on  behalf  of  the  respective  parties. 
It  further  appeared  also  in  the  evidence  that  there  is  what 
is  termed  by  the  men  in  the  business,  a  suction  of  the  water 
produced  in  the  canal  by  the  passage  of  a  steam  tug  or  by 
any  other  vessel  drawing  as  much  water  and  propelled  in 
like  manner  through  it,  which  has  the  effect  both  to 
lift  and  draw  a  vessel  from  the  sides  of  the  canal  into  the 
wake  of  it  immediately  after  passing  it;  and  so  well  was 
that  fact  and  the  force  and  danger  of  it  known  to  men  as 
familiar  with  the  navigation  of  the  canal  as  was  the  cap- 
tain then  in  command  of  the  sloop,  that  the  captains 
of  vessels  towed  as  the  sloop  was,  when  meeting  a 
steam  tug,  frequently  stop  and  make  them  fast  with  their 
lines  to  the  side  or  bank  of  the  canal  until  they  pass,  in 
order  to  prevent  and  escape  it,  and  that  the  most  prudent 
captains'  generally  adopt  this  precaution  to  avoid  the  dan- 
ger of  it,  when  they  .have  sufficient  notice  and  time  to  do 
so  on  such  occasions;  also  that  there  are  snubbing  posts  set 
in  the  bank  on  that  side  of  the  canal  from  the  bridge  up  to 
near  where  the  sloop  was  grounded,  which  afford  peculiar 
facilities  for  that  purpose.  By  the  regulations  of  the  canal 
company  a  tow  drawn  by  horses  or  mules  is  required  to 
keep  on  the  side  of  the  canal  next  to  the  bank  on  which 
the  tow  path  lies  and  as  close  to  it  as  practicable,  and 
steamboats  are  always  required  to  give  the  inner  track  to 
such  a  tow. 

Whiteley,  for  the  plaintiff.  The  barges  in  tow  were  under 
the  direction  and  control  of  the  tug  and  the  captain  of  it, 
which  rendered  the  defendants,  the  owners  of  it,  answer- 
able for  the  collision.  Vessels  or  barges  towed  in  a  canal 
are  always  under  the  control  and  direction,  and  for  that 
purpose  are  in  charge  of  the  captain  of  the  tug  while  tow- 
ing them;   and  where,  as  in  the  present  case,  the  tow  con- 
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sists  of  a  number  of  barges  each  belonging  to  a  different 
owner  and  is  manned  by  a  crew  employed  by  its  owner, 
this  must  of  necessity  be  the  case,  otherwise  there  could 
be  no  superior  will,  authority  or  discretion  in  any  one  to 
control  or  direct  it.  Besides,  the  contract  or  engagement 
of  the  owners  of  the  tug  is  to  take  or  tow  them  through 
the  canal,  and  they  furnish  in  the  tug  the  means  or  motive 
power  to  execute  it,  and  this  implies  on  the  part  of  the 
owners  of  them  that  they  will  submit  them  to  the  control 
and  direction,  and  to  the  command  and  authority  of  the 
master  of  the  tug  for  that  purpose.  And  such  being  his 
power  and  authority  over  them  for  that  purpose,  the 
crews  on  board  of  them,  although  not  employed  by  the 
owners  of  the  tug,  but  by  the  owners  respectively  of  the 
barges  for  such  services  generally  as  may  at  any  time  be 
required  in  the  navigation  of  them  while  so  employed  by 
them,  become  also  for  the  time  being  and  for  that  purpose, 
subject  to  the  authority  and  control,  orders  and  directions 
of  the  commander  of  the  tug,  as  much  so  as  the  barges 
they  are  on  board  of  are  subject  to  him;  and  as  it  has 
ilways  been  recognized  and  uniformly  acted  upon  as  a 
part  of  the  undertaking  by  both  of  the  parties  to  it,  that  it 
shall  be  the  duty  of  the  captains  of  the  barges  to  attend  to 
the  steering  of  them  when  under  way  in  the  tow,  it  was  the 
duty  of  the  captain  of  the  tug,  so  far  as  others  using  the 
canal  were  concerned  and  who  might  be  injured  by  their 
neglect  of  it,  to  see  that  they  each  attended  to  and  per- 
formed that  duty  with  proper  care  and  diligence,  so  as  to 
avoid  doing  injury  to  others;  and  if  he  on  his  part  failed 
in  his  duty  to  see  and  require  that  a  suitable  man  was  at 
the  helm  of  each  of  the  barges  and  steering  it  when  the 
collision  occurred,  the  defendants  were  responsible  to  the 
plaintiff  for  the  loss  and  injury  which  he  had  sustained  by 
it.  Or  if  by  stopping  the  tug  so  suddenly,  he  threw  the 
tow  into  confusion,  or  by  reason  of  it  the  captains  on  the 
barges  for  the  time  being  lost  control  of  them  by  means  of 
their  rudders,  in  consequence  of  which  the  collision  hap- 
pened, it  was  bad  and  unskillful  handling  of  the  tug  and 
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tow  under  the  circumstances  which  render  them  equally 
liable  for  the  injury.  The  sloop  was  in  her  proper  place 
according  to  the  regulations  of  the  canal  company.  She 
was  in  the  inner  track  prescribed  for  the  passage  of  a  ves- 
sel towed  by  mules,  and  was  as  close  to  the  bank  and  tow 
path  as  she  could  possibly  get,  and  the  captain,  as  soon  as 
he  saw  the  two  last  barges  in  the  tow  yawing  in  such  a 
zigzag  and  alarming  manner,  ran  her  hard  aground  on  the 
side  of  the  canal  to  escape  a  collision  with  them,  and  had 
no  time  to  make  her  fast  to  snubbing  posts,  or  any  thing 
else,  and  having  no  alternative  but  that,  he  did  all  he 
could,  and  the  best  thing  he  could  have  done  under  the 
circumstances  to  avoid  it. 

But  if  it  was  the  custom  or  the  dictate  of  ordinary  and 
proper  prudence  and  precaution,  for  a  vessel  towed  by 
mules  or  horses,  to  stop  and  tie  up  to  the  bank  of  the  canal 
whenever  it  came  in  sight  of  a  steam  tug  coming  from  the 
opposite  direction,  and  the  captain  of  the  tug  saw  that 
that  had  not  been  done  by  the  captain  of  the  sloop  on  this 
occasion,  it  was  his  duty  as  soon  as  he  disco veVed  that  he 
had  not  done  so,  either  to  have  stopped  the  tug  before  he 
reached  the  sloop,  or  by  increasing  the  speed  of  the  tug 
straightened  up  the  tow  lines  of  the  barges,  or  by  steering 
to  the  leeward  drawn  them  out  of  the  way  of  any  contact 
with  the  sloop  aground  on  the  opposite  side  of  the  canal. 
The  law  requires  that  even  when  a  vessel  is  in  the  way  of 
a  tug,  or  the  navigation  is  otherwise  dangerous,  the  tug 
must  proceed  with  great  care  and  caution;  and  where  a 
vessel  is  at  a  wharf,  or  is  aground  in  the  channel  where 
she  has  a  right  to  be,  and  a  steam  tug  runs  into  her  and 
damages  her,  it  will  be  evidence  of  negligence  and  the 
owners  of  the  tug  will  be  answerable.  The  Granite  State, 
3  Wall  310.  The  Syracuse,  12  Wall.  167.  In  all  the  cases 
of  collisions  by  vessels  in  tow  of  steam  tugs  with  other 
vessels,  the  chief  inquiry  of  the  courts  has  been,  which,  in 
contemplation  of  law,  was  the  principal  and  which  the 
agent  or  servant  in  the  case,  the  tug  and  its  owner,  or  the 
vessel  and  the  owner  of  it  being  towed  by  it?    But  what- 
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ever  may  be  the  rule  of  law  on  the  subject  in  the  case  of 
a  single  ship  towed  by  a  tug,  there  ought  to  be  no  doubt 
or  question  that  in  the  case  of  a  niimber  of  barges,  each 
owned  by  separate  and  distinct  proprietors,  in  tow  of  a 
steam  tug  on  a  canal,  the  men  on  board  of  them  to  steer 
them  for  the  purpose  of  preventing  such  collisions  as  this, 
or  any  injury  to  each  other  while  in  charge  and  under  the 
control  of  the  tug,  and  properly  assisting  him  and  acting 
in  conjunction  with  him  in  the  performance  of  the  same 
undertaking  and  a  common  duty,  should  be  considered  as 
much  the  agents  or  servants  of  the  owners  of  the  tug,  for 
the  time  being,  as  the  captain  of  the  tug  himself  is  to  be 
considered  their  agent  or  servant  on  the  occasion.  And  it 
has  been  decided,  not  in  an  admiralty,  but  in  a  State  court, 
and  in  a  common  law  action,  that  when  a  ship  is  in  tow  of 
a  tug,  if  the  ship  is  under  the  control  of  the  tug,  the  tug 
is  responsible  for  a  collision  of  it  with  another  ship.  1 
Pars,  on  Ship.  534,  note  3.  Sproul  vs.  Hemmingway,  14  Pick. 
1,  5.  1  Pars,  on  Ship.  536,  note.  Gushing  vs.  The  Ship  John 
Frazier,  21*  Hovu.  184.  Sturgis  vs.  Boyer,  24  How.  110. 
Steamer  Express,  1  Blatchf.  C.  C.  R.  365.  Steamboat  New 
York  vs.  Ray,  18  How.  223.  Besides,  the  fact  that  the  de- 
fendants have,  by  a  compact  with  the  Company,  the  exclu- 
sive right  and  privilege  of  towing  on  the  canal  both  by 
steam  and  by  horse  or  mule  power,  and  every  one  who  is 
not  prepared  to  tow  his  own  barge  or  vessel  is,  therefore, 
obliged  to  employ  them  to  do  it  for  him,  constitutes  anoth- 
er and  a  strong  reason  why  they  should  be  held  liable  for 
this  collision  under  all  the  facts  and  circumstances  proved 
in  the  case. 

T.  F.  Bayard,  for  the  defendants.  What  were  the  legal 
relations  existing  between  the  parties  to  this  action  when 
the  collision  in  question  occurred?  The  canal  is  an  arti- 
ficial water  communication  between  the  Delaware  river 
and  a  tributary  of  the  Chesapeake  Bay,  to  which  the  ad- 
miralty jurisdiction  of  the  courts  of  the  United  States  does 
not  extend;    and  although  the  principles  of  jurisprudence 
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which  are  recognized  in  those  courts,  as  well  as  the  prac- 
tice and  modes  of  proceeding  in  them,  are  in  many  respects 
different  from  those  which  are  recognized  and  adopted  in 
the  courts  of  common  law  jurisdiction,  as  for  instance  in 
regard  to  the  defence  of  contributory  negligence  in  a  case 
of  this  kind,  it  is  well  settled  that  negligence  of  that  char- 
acter, on  the  part  of  the  plaintiff,  satisfactorily  shown  by 
the  evidence  as  contributing  to  any  extent  or  any  degree 
whatever  to  produce  the  injury  complained  of  by  the 
plaintiff,  is  a  complete  defence  and  a  bar  to  the  action  for 
it  in  the  courts  of  common  law,  while  in  a  court  of 
admiralty  it  has  no  such  effect,  but  on  the  contrary  in  such 
a  court  the  mutual,  and  even  the  comparative  degrees  of 
the  mutual  negligence  of  the  parties  in  the  case  contribu- 
ting to  produce  the  injury,  may  be  considered,  weighed  and 
adjusted  on  principles  of  equity  between  them,  and  there- 
fore, each  party  may  there  be  adjudged  to  bear  his  fair  and 
just  proportion  of  the  loss  according  to  their  respective 
degrees  of  negligence  which  contributed  ot  produce  it; 
yet  the  rulings  in  admiralty  on  questions  of  maritime  col- 
lisions merely,  and  especially  when  a  ship  or  vessel  under 
tow  of  a  steam  tug  is  involved  in  the  case,  and  the  ques- 
tion between  them,  or  their  respective  owners,  as  to  which 
of  them  is  legally  liable  for  the  consequences  of  the  col- 
lision, as  considered  and  decided  in  it,  were  not  only  appli- 
cable in  a  similar  case  pending  before  a  common  law  tri- 
bunal, but  were  entitled  to  greater  consideration  and 
respect,  from  the  fact,  that  such  cases  have  more  frequently 
arisen,  and  been  more  maturely  considered  and  settled  in 
courts  of  admiralty  than  in  courts  of  common  law. 

The  evidence  in  this  case  showed,  that  both  the  tug  and 
the  sloop  were  in  their  proper  and  respective  courses  or 
tracks,  according  to  the  regulations  of  the  canal  company, 
when  the  collision  happened,  the  sloop  laden  with  com 
belonging  to  the  plaintiff,  proceeding  eastward  towed  by 
horses  or  mules,  and  the  steam  tug  of  the  defendants  with 
four  empty  barges  or  canal  boats  in  tow  astern  of  her, 
proceeding    westward    through    the    canal,    each    of    them 
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belonging  to  other  and  separate  owners,  and  both  manned 
and  commanded  by  persons  employed  and  paid  by  them 
exclusively,   to   run  or  navigate  them,   wheresoever  they 
might  be  sent.     Each  had  its  captain,   as  he  is   called, 
so   employed   and   paid   by   the   owner   or   owners   of   it, 
whose  duty  it  was,  he  would  admit,  either  to  steer  her  or 
to  see  that  she  was  steered  by  a  competent  hand,  whenever 
and  wherever  it  was  required,  either  for  her  own  protec- 
tion, or  the  protection  of  the  property  of  others  from  in- 
jury.    And  such  being  the  facts  of  the  case  in  regard  to 
them,  the  question  arises  what  was  the  legal  relation  which 
then  existed  between  the  defendants  as  the  owners  of  the 
tug,  and  the  respective  owners  of  the  barges  and  the  men  on 
board  of  them  in  their  employ  for  the  purposes  just  stated? 
The   defendants   were   the   bailees   of   the   owners   of   the 
barges  for  hire,  for  the  time  being,  and  for  the  purpose 
simply  of  towing  them  through  the  canal,  but  they  did 
not,  therefore,  stand  in  the  legal  relation  to  them  of  com- 
mon  carriers  for  hire,   and   consequently   they  were   not 
bound  by  the  well  known  and  stringent  legal  obligation 
of  common  carriers  for  hire,  to  tow  even  the  barges  safely 
through  the  canal  free  from  all  accidents  or  injury,  except 
such  as  might  be  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy,  for  that  was  now  a  well  settled  principle  and 
distinction  in  law  with  regard  to  tow  boats  and  towing 
companies  merely.     Ang.  on.  Car.  sec.  668.     Alexander  vs. 
Green,  3  Hill  1.    Caton  vs.  Runiney,  13  Wend.  378.    Story  on 
Bailm.  sec.  496.    2  Kent's  Com.  609.    And  as  bailees  merely, 
of  them,  they  were  accordingly  answerable,  or  bound  only 
for  the  exercise  of  ordinary  care,   skill,   and  diligence  in 
towing  them,  even  to  the  owners  of  them,  and,  of  course, 
to  no  other  person,  or  to  a  mere  stranger  to  their  contract 
with  the  owners  of  them,  could  they  be  under  any  greater 
obligation  for  the  careful  or  skillful  towing  of  them.    Both 
the  tug  and  the  sloop  being  in  their  proper  tracks,  each 
was  bound  to  use  equal  care,  skill  and  caution  to  prevent 
the   collision,   according  to  the   exigency  of  the  occasion 
and    the   means    afforded   each    of   them    of    avoiding    it. 
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What  constitutes  ordinary  care  and  diligence  is  more  a 
matter  of  fact  than  a  matter  of  law,  but  it  is  defined  to  be 
no  more  than  that  degree  of  diligence  which  men  in  gen- 
eral exercise  in  respect  to  their  own  concerns,  or  which 
men  of  common  prudence  generally  exercise  in  their  own 
affairs  in  the  age  and  country  in  which  they  live.  Story 
on  Bailm.  sees.  11,  23. 

But  the  barges  in  tow  were  not  the  property  of  the  de- 
fendants, but  of  other  owners  who  were  entire  strangers 
to  them,  and  each  of  them  were,  as  he  had  before  remarked, 
under  the  command  of  men  employed  by  the  owners,  and 
were  not  employed  on  board  of  them  by  the  defendants, 
nor  could  they  be  discharged  or  removed  from  the  service 
in  which  they  were  so  employed,  by  either  the  defendants, 
or  their  agent,  the  captain  of  the  tug,  and  they  were,  con- 
sequently, the  agents  or  servants  solely  of  the  owners  of 
the  barges  who  employed  and  could  alone  remove  them, 
and  not  of  the  defendants  or  the  commander  of  the  tug, 
and,  therefore,  no  such  relation  as  that  of  principal  and 
agent,  or  master  and  servant,  could  have  existed  between 
them  and  the  defendants  in  contemplation  of  law;  but  if 
the  collision  was  the  result  of  culpable  negligence  on  the 
part  of  the  captain  in  command  of  any  one  of  the  barges 
in  neglecting  to  steer  her,  without  any  contributory  neg- 
ligence on  the  part  of  the  captain  of  the  sloop  tending  to 
that  result,  the  owner  of  such  barge  would  be  responsible 
as  the  principal  or  master  in  the  case  for  it,  and  not  the 
defendants.  And  it  has  been  so  ruled  in  the  Supreme 
Court  of  Massachusetts,  in  a  case  of  collision  very  similar 
in  its  circumstances  to  this.  Sproul  vs.  Hemmingway,  14 
Pick.  1.  There  was  this  difference,  however,  between 
them.  In  that  case  the  owner  of  the  brig,  which  was  in 
tow  astern  of  the  steam  tug,  and  which  by  reason  of  the 
negligence  of  the  crew  on  board  of  the  tug,  collided  with 
a  ship  at  anchor  at  the  time,  was  sued,  instead  of  the  own- 
ers of  the  tug,  by  the  owner  of  the  ship,  for  the  injury  sus- 
tained, and  the  question  raised  was  whether  the  master 
and  crew  of  the  tng  could  be  legally  considered  as  the 
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servants  of  the  defendant,  the  owner  of  the  brig.     The 
court  recognized  the  difficuhy  of  determining  what  facts 
and  circumstances  in  legal  contemplation  go  to  establish 
the  relation  of  superior  and  subordinate,  or  of  employer 
and  employee,  in  such  a  manner  as  to  give  effect  to  the 
rule,  but  it  was  held  that  the  defendant  was  not  responsi- 
ble for  damages  attributable  to  the  default  of  the  master 
and  crew  of  the  towing  steamboat,  because  as  Shaw,  C.  J., 
said,  they  were  not  the  servants  of  the  defendant,  were 
not  appointed  by  him,  did  not  receive  their  wages  or  sal- 
aries from  him,  the  defendant  had  no  power  to  remove 
them,  and  had  no  power  to  order  or  control  them  in  their 
movements;    but  he  also  added  that  on  board  of  a  brig 
towed  astern  by  means  of  a  cable  as  that  was,  something 
may  and  ought  to  be  done  by  the  master  and  crew  in 
steering,    keeping    watch,    observing    and    obeying    orders 
and  signals,  and  if  there  was  any  want  of  care  and  skill  in 
the  performance  of  these  duties,  then  the  case  we  have 
been  considering  does  not  exist,  the  damage  is  attribata- 
able  to  the  master  and  crew  of  the  towed  brig,  and  they 
and  their  owners  must  sustain  it.     In  this  case,  according 
to  the  evidence  for  the  plaintiff,  the  only  power  which  the 
captain  of  the  tug  had  to  control   the  men  on  the  barges 
was  to  set  them  adrift  by  casting  ofE  their  tow  lines  if  they 
neglected  their  duty  or  failed  to  steer  them,  or  refused  to 
obey  his  orders  while  under  tow,  but  owing  to  the  manner 
in  which  the  four  barges  were  coupled  together,  one  after 
the  other,  that  could  only  have  been  done  by  casting  off  the 
first  which  was  alone  made  fast  to  the  tug,  and  thus  cast- 
ing off  all  at  one  and  the  same  time,  and  yet  no  witness  had 
pretended  to  say  that  either  the  first  or  the  second  barge 
in  the  line  was  in  any  wise  in  default,  or  that  the  men  on 
board  of  those  two  were  guilty  of  any  negligence  what- 
ever on  the  occasion.     But  if  that  was  the  only  power  or 
control  which  the  captain  of  a  tug  has  over  the  barge-men 
while  in  tow,  it  was  perfectly  manifest  that  it  could  be  of 
no  avail  in  such  an  emergency,   and  hence  the  stronger 
was  the  reason  and  the  greater  was  the  necessity  for  hold- 
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ing  their  employers  and  masters,  the  owners  of  the  barges, 
responsible  for  their  carelessness,  want  of  skill,  or  reck- 
lessness. 

But  the  evidence  had  also  clearly  shown  what  prudent 
and  discreet  men  in  command  of  vessels,  under  tow  by 
horses  or  mules  on  the  canal,  are  in  the  habit  of  doing 
when  meeting  a  steam  tug  with  barges  in  tow,  by  way  of  pre- 
caution to  prevent  just  such  accidents  as  this  to  their  vessels, 
well  aware  as  they  all  are,  (and  which  was  as  well  known 
to  the  captain  of  the  sloop  in  this  case),  of  the  force  and 
effect  of  the  passage  of  such  a  boat  by  them,  first  the  swell 
of  water  toward  the  banks  caused  by  the  motion  of  the 
boat  and  the  brief  displacement  of  it  from  her  track,  and 
then  the  sudden  reflow  of  it  back  again  into  her  wake  as 
soon  as  she  has  passed,  to  recover  its  former  and  natural 
level,  and  which  they  call  the  suction  of  the  tug;  and  that 
unless  they  stop  in  time  and  make  fast  their  vessel  to  the 
bank,  she  is  always  in  imminent  danger  of  being  swept  by 
it  into  the  track  of  the  tug  and  into  contact  with  the  tow 
astern  of  it;  and  that  it  was  in  his  power  to  have  adopted 
that  precaution  by  making  fast  with  his  lines  to  the  snub- 
bing posts  set  in  bank  for  a  distance  of  some  hundred  yards 
or  more  on  his  side  of  the  canal,  anywhere  between  the 
bridge  and  the  place  where  he  imagined  he  had  run  her 
hard  aground  on  the  side  of  it.  Had  he  done  that,  instead 
of  merely  running  her  ashore,  the  sloop  would  have  been 
safe  from  any  contact  or  collision  with  any  barge  in  the 
tow,  for  it  was  manifest  from  the  testimony  of  more  than 
one  of  the  witnesses,  that  it  was  the  swell  of  the  water 
that  first  lifted  her  from  the  bottom  and  then  the  refiow 
of  it  that  swung  her  bow  around  towards  the  line  of  the 
tow,  and  which  caused  the  collision  with  the  barge  in  the 
manner  which  they  had  described.  But  if  he  omitted  to 
adopt  such  a  prudent,  and  convenient,  and  safe  precaution, 
which  any  ordinarily  prudent  and  discreet  commander  of 
such  a  vessel  would  have  certainly  adopted  under  such  cir- 
cumstances, and  in  such  a  favorable  position  for  it,  to  avoid 
the  collision,  he  was  guilty  of  negligence  in  neglecting  to 
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do  it,  and  if  that  negligence  or  failure  to  exercise  such 
ordinary  care,  prudence  and  precaution  which  the  occasion 
and  his  situation  properly  demanded  of  him,  contributed 
in  any  degree  whatever  to  produce  the  collision,  and,  as  it 
evidently  did  in  the  highest  degree,  then  the  plaintiff  could 
not  recover  in  the  action.  The  obligation  of  prudence  on 
the  part  of  the  captain  of  the  sloop  was  the  same  as  on  the 
captain  of  the  tug,  for  all  vessels  meeting  on  the  canal  are 
equally  bound  to  use  skill,  care  and  diligence  to  avoid  a 
collision. 

Whiteley.  The  only  difference  between  the  principles 
of  law  recognized  in  Courts  of  Admiralty  and  Courts  of 
common  law  in  cases  of  collision,  is,  that  which  had  been 
stated,  that  when  the  justice  and  equity  of  the  case  re- 
quire it,  Courts  of  Admiralty  will  apportion  the  damages 
between  the  parties  according  to  the  degrees  of  fault  or 
neghgence  of  which  each  has  been  guilty;  but  in  other 
respects  they  are  the  same.  Pars,  on  Ship.  &  Admir.  534. 
If  persons  having  vessels  or  barges  to  be  towed  through 
the  canal  are  obliged  to  employ  the  defendants,  or  come 
prepared  to  do  it  for  themselves,  and  the  defendants  are 
bound  by  their  engagement  to  the  canal  company  to 
tow  all  craft  capable  of  navigating  it  that  may  require  it 
of  them,  are  they  not  bound  by  the  obligations  of  their 
undertaking  to  tow  them  with  due  care,  skill  and  dili- 
gence so  as  to  avoid  doing  injury  to  them  while  under 
tow,  and  also  injury  to  the  canal  itself,  its  locks,  bridges, 
banks,  and  other  property  of  the  company,  and  to  the 
property  of  others  who  at  the  same  time  are  using  it  for  a 
similar  purpose?  And  if  so,  are  they  not,  for  the  time 
being,  so  far  the  principals  or  masters  of  all  whom  they 
entrust  with  the  responsibility  of  helping  them  so  to  tow 
the  vessels  thus  committed  to  their  charge,  as  to  become 
liable  on  the  general  principle  of  law  for  any  damage 
resulting  from  their  negligence  to  any  of  the  parties  to 
whom  he  had  referred?  Aug.  on  Car.  sec.  668.  The  fact 
that  the  captain  of  the  tug  makes  up  the  tow,  and  directs 
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how  the  barges  shall  be  coupled  together  ,•  and  the  num- 
ber and  length  of  the  tow  lines,  and  prescribes  the  dis- 
tances they  shall  be  towed  apart  from  each  other,  with  a 
view  not  only  to  their  own  safety,  but  to  the  safety  of 
the  property  of  others  they  may  meet  or  pass  on  their 
route,  all  show  that  he  has  a  master's  charge  and  control 
of  them,  and  of  all  on  board  of  them  from  the  very  start. 
And  if  he  has  that  charge  and  control  of  them,  does  he 
not  take  with  it  all  the  legal  obligations  and  liabilities 
which  invariably  accompany  that  relation,  so  long  as  it 
endures,  for  all  injuries  resulting  from  the  negligence  of 
others  in  the  due  course  of  their  employment  in  his 
service  ? 

As  to  the  alleged  contributory  negligence  of  the  plain- 
tiff, the  principle  of  law  was  not  that  any  and  every 
degree  of  contributory  negligence  on  the  part  of  a  plain- 
tiff, however  minute,  trifling  or  insignificant  it  might  be, 
is  a  counterpoise  and  a  legal  defence  to  any  amount  of 
negligence  exhibited  on  the  part  of  the  defendant,  how- 
ever gross  or  palpable  it  may  be.  Contributory  negli- 
gence, however,  is  not  to  be  inferred  or  presumed,  particu- 
larly where  the  negligence  of  the  defendants  is  manifest 
and  can  be  defended  upon  no  other  ground;  but  it  must 
be  proved,  and  it  must  clearly  appear,  to  constitute  such 
a  defence  and  a  bar  to  the  action.  But  there  had  been 
no  proof  of  it  produced  in  this  case,  because  it  was  perfectly 
clear  from  the  evidence,  that,  although  the  captain  of  the 
sloop  discovered  the  tug  before  he  reached  the  draw  of  the 
bridge,  he  did  not  see,  and  could  not  see,  a  barge  behind 
her,  and  did  not  know  that  she  had  anything  in  tow 
astern  of  her,  and  it  was  not  until  he  had  cleared  the 
draw  and  the  fenders  that  he  first  saw  the  barges,  and 
after  the  tug  had  passed  him  and  the  first  two,  which 
were  steered  and  keeping  their  course  correctly,  were  in 
the  act  of  passing  him  that  he  first  discovered  the  last 
two  were  not  steered,  and  were  yawing  dangerously 
towards  him,  and  it  was  then  too  late  to  do  or  attempt 
anything,    but    to   run   his   sloop   aground   on   his   side   of 
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the  canal  as  hard  and  as  speedily  as  possibly,  to  avoid 
the  imminent  danger  which  he  at  once  saw  was  then 
threatening  him.  Indeed,  from  the  time  the  sloop  cleared 
the  fender  of  the  draw,  until  he  was  run  into  by  the  third 
barge  in  the  line,  he  had  not  time  to  tie  up  the  sloop  to 
the  snubbing  posts  to  escape  the  collision,  even  if  that 
would  have  sufficed,  under  the  circumstances,  to  save  her 
from  it,  but  which  after  all  was  purely  hypothetical  and 
a  mere  matter  of  conjecture.  The  probability,  however, 
was  decidedly  against  it. 

The  Court,  WooUen,  J.,  charged  the  Jury.  Gentlemen  of 
the  Jury: — This  case  which  you  have  been  called  and 
sworn  to  try  is  an  action  on  the  case  for  the  recovery  of 
damages  brought  by  Wm.  H.  Jefferson,  trading  as  E. 
Jefferson  &  Son,  against  George  F.  Brady,  Henry  Brady, 
Samuel  Brady  and  William  Brady,  trading  as  George  F. 
Brady  &  Company. 

It  appears  that  the  plaintiffs  had  shipped  on  board  the 
sloop  Helen,  a  cargo  of  corn,  being  some  sixteen  hundred 
and  eight  bushels,  to  be  carried  from  Bohemia,  through 
the  canal,  to  Delaware  City.  That  on  the  25th  day  of  March 
1873,  the  sloop  Helen,  commanded  by  Captain  Wm.  Rob- 
inson, was  passing  through  the  canal,  and  when  approach- 
ing the  railroad  bridge  the  captain  saw  a  steam  tug  com- 
ing in  the  opposite  direction  some  distance  off,  variously 
estimated  by  the  witnesses.  He  blew  a  signal  horn  and 
gave  other  signals.  He  passed  through  the  draw  of  the 
bridge,  steered  close  into  the  tow  path,  and  grounded  the 
sloop,  telling  his  driver  to  hold  up.  The  tug  and  two  of 
the  barges,  there  being  four  in  tow,  passed  the  sloop,  and 
the  third  or  fourth  barge  struck  her,  breaking  her  bow- 
sprit and  opening  her  bow  nearly  to  the  keel,  whereby 
she  filled  and  sunk,  resulting,  as  is  alleged  by  the  plain- 
tiffs, in  the  loss  and  injury  complained  by  them,  for  which 
they  claim  damages  of  the  owners  of  the  tug  towing  the 
four  barges 

The  plaintiffs  contend  that  the  defendants,  who  are  ad- 
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mitted  to  be  the  owners  of  the  tug,  had  the  control  and 
direction  of  the  barges  in  tow  by  h6r,  and  are  responsi- 
ble for  the  alleged  injury  and  loss  occasioned  by  the  col- 
lision of  the  barge,  which  collided  with  the  sloop;  the 
injury  and  loss  being,  they  say,  the  result  of  negligence 
on  the  part  of  the  captain  having  command  and  direction 
and  control  of  the  tug. 

The  defendants  resist  the  plaintiffs'  claim  for  damages 
arising  from  the  collision,  denying  that  the  commander  of 
the  tug  had  the  control  and  direction  of  the  barges  being 
towed  by  her,  and  insisting  that  they  were  under  the 
control  and  direction  of  the  captains  respectively  com- 
manding them,  and  that  therefore  the  owner  of  the  barge 
which  collided  with  the  Helen  is  responsible  for  any  injury 
or  loss  which  resulted  from  the  collision. 

The  defendants  also  rely  as  a  matter  of  defence  upon 
what  is  called  contributory  negligence,  that  is,  negligence 
and  want  of  care,  skill  and  diligence  on  the  part  of  Capt. 
Robinson,  in  the  command  and  management  oi  the  Helen, 
which  they  say  contributed  to  the  disaster,  by  which  the 
loss  complained  of  by  the  plaintiffs  was  occasioned. 
They  contend  that  when  the  Captain  of  the  sloop  sheered 
her  close  in  to  the  tow  path  or  bank,  ordinary  care  and 
diligence  required  that  he  should  have  tied  her  up,  so 
that  the  suction  of  the  water,  produced  by  the  tug  and 
first  barges  when  passing,  would  not  have  drawn  her  out 
from  the  bank  or  tow  path  into  deeper  water,  and  in  or 
near  the  line  of  the  tow  in  which  the  other  and  remain- 
ing barges  were  passing.  They  insist  that  when  the  tug 
and  first  two  or  three  barges  passed  the  sloop,  the  agi- 
tation of  the  water  and  the  suction  thus  produced,  caused 
her  to  swing  out  from  the  tow  path  or  bank  into  or  near 
the  line  of  the  tow,  which  was  the  result  of  negligence  and 
want  of  care  and  diligence  on  the  part  of  the  Captain  of  the 
sloop  in  not  tying  her  up,  which  negligence  and  want 
of  care  they  contend  contributed  to  the  disaster  and  the 
loss  and  injury  "complained  of.    These  are  questions  of  law 


642  SUPERIOR   COURT. 


and  fact,  the  one  for  the  consideration  and  judgment  of 
the  Court  and  the  otlier  to  be  determined  by  the  jury. 

Here  the  important  question  arises  whether  the  owners 
of  the  tug  are  the  responsible  parties  or  whether  the  lia- 
biHty  rests  upon  the  owner  of  the  barge  which  collided 
with  the  Helen  and  caused  her  to  sink?  It  is  important 
that  the  law  in  this  respect  be  settled,  that  all  persons  in- 
terested in  the  matter  may  know  their  rights  and  privi- 
leges and  their  liabilities.  Placing  our  adjudication  of 
the  law  on  the  principles  of  the  common  law  of  principal 
and  agent,  it  becomes  important  to  know  which  of  these 
parties  is  to  be  considered  principal  and  which  the  agent. 

The  defendants  were  engaged  in  the  business  of  towing 
vessels  and  barges  through  this  canal  by  both  steam  and 
horse  or  mule  power.  They  have  a  contract  with  the 
canal  company,  by  which  they  agree  on  their  part  to  tow 
all  vessels  and  barges  applying  to  them,  through  the 
canal,  either  by  steam  or  horse  or  mule  power,  at  the  op- 
tion of  the  party  applying;  and  their  contract  obliges 
them  to  perform  this  service  for  a  rate  of  toll  stipulated 
by  the  canal  company,  and  no  others  can  engage  in  the 
business,  or  pass  through  the  canal,  except  those  who  fur- 
nish their  own  motive  power.  The  defendants,  therefore, 
to  that  extent  have  the  exclusive  privilege  of  towing  ves- 
sels and  barges  through  the  canal,  and  when  the  owner 
of  a  vessel  or  barge  wishes  to  pass  through  he  is  ex  neces- 
sitate obliged  to  employ  them  to  take  the  tow,  unless  he 
has  his  own  motive  power  to  propel  his  vessel  or  barge 
through. 

Now  it  seems  to  us  that  it  would  be  very  unreasonable 
and  a  hardship  on  the  business  communit3\  who  use  this 
navigation  for  the  purposes  of  trade  in  various  commodi- 
ties, to  be  compelled  to  employ  any  particular  person  to 
tow  their  vessels  and  barges  through  the  canal  who  is  not 
to  be  responsible  for  loss  occasioned  by  their  negligence, 
and  without  having  the  privilege  of  contracting  in  refer- 
ence to  damages  occasioned  by  reason  of  collision  which 
might  result  in  great  loss  and  damage  to  them  by  the 
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default  and  negligence  of  the  party  they  were  obliged  to 
employ.  And  the  owners  of  vessels  and  barges  wishing 
to  pass  them  through  the  canal,  are  not  only  restricted  as 
to  the  person  to  be  employed  by  them,  but  are  precluded 
from  the  privilege  of  contracting  or  stipulating  as  co  lia- 
bility in  the  event  of  injury  and  loss  by  reason  of  collision 
and  negligence,  whilst  they  are  bound  to  pay  the  rates  of 
toll  fixed  by  others — in  the  case  of  the  canal,  by  the  Pres- 
ident or  Board  of  Directors  of  the  Company. 

In  view  of  all  the  facts  and  the  nature  and  character  of 
this  peculiar  mode  of  transportation,  we  can  find  no 
settled  rule  of  law  applicable  to  such  cases — the  decisions 
in  different  States  being  in  conflict  in  reference  to  the  party 
liable — it  being  held  in  Massachusetts  and  New  York  that 
the  tug  is  responsible  and  in  Pennsylvania  that  the  vessel 
in  tow  is  liable.  Most  of  the  cases  cited  are  in  admiralty, 
in  which  there  are  principles  or  propositions  not  known 
to  the  common  law.  In  those  cases  either  or  both  of  the 
parties  may  be  proceeded  against  and  held  responsible  for 
injury  and  loss  resulting  from  collision  occasioned  by  neg- 
ligence, whilst  at  common  law  the  case  must  be  one  of 
unmixed  negligence  and  the  party  whose  negligence  occa- 
sioned the  collision  and  consequent  injury  and  loss  is  liable. 

The  decisions  being  in  conflict  and  irreconcilable,  and 
most  of  them  in  admiralty,  and  different  in  principle  from 
the  one  before  us,  we  cannot,  in  our  judgment,  adopt  a 
better  rule  or  a  more  just  and  reasonable  one  to  fix  and 
settle  the  relations  and  liabilities  of  those  who  make  it  a 
business  to  tow  vessels  and  barges  through  this  artificial 
navigation,  and  those  who  employ  them  under  the  rules 
and  regulations  of  the  Canal  Co.,  than  to  treat  them  as 
principals  and  agents,  applying  to  them  the  law  of  princi- 
pal and  agent  and  holding  them  liable  under  it  as  such. 

We  cannot  conceive  how  the  operations  in  this  business 
could  be  carried  on  under  any  other  rule  of  law.  To  re- 
verse the  proposition  and  make  the  vessels  in  tow  the 
principals  and  the  tug  the  agent  would  be  attended  with 
insurmountable   difficulties.      There   would   have   been   in 
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this  case  four  commanders  and  one  to  be  commanded;  the 
captain  of  each  barge  would  have  been  a  principal  and 
commander,  each  perhaps  giving  different  orders  to  the 
captain  of  the  tug;  who,  then,  in  the  event  of  a  collision, 
would  be  responsible  for  loss  occasioned  by  it?  It  is  neces- 
sary that  the  tow  should  have  some  one  in  command  to 
control  and  direct  their  course  and  rate  of  speed,  which 
authority  could  not  be  exercised  except  by  the  one  in 
command  of  the  tug;  and  every  one  in  command  of  a 
vessel  or  barge  in  tow  must  be  subordinate  to  him  and 
subject  to  his  orders  and  directions  while  being  towed  by 
him,  by  so  steering,  keeping  watch,  and  observing  and 
obeying  orders,  signs  and  signals  from  the  commander  of 
the  tug  and  the  whole  tow,  and  so  managing  his  vessel  or 
barge  as  to  keep  it  in  the  course  or  track  of  the  tug,  and 
to  use  and  exercise  due  care,  skill  and  diligence  to  avoid 
collisions  or  doing  injury  to  the  property  of  others. 

Under  this  rule  the  defendants  are  not  common  carriers 
and  are  therefore  not  held  accountable  for  the  extraordinary 
degree  of  care  and  diligence  which  the  law  of  common 
carriers  imposes  upon  them :  but  they  are  held  to  the  same 
rule  of  responsibility  as  ordinary  bailees  for  hire  are. 
They  are  answerable  for  a  loss  or  injury  occasioned  by  a 
want  of  ordinary  care,  skill  and  diligence.  Ordinary  bail- 
ees may  stipulate  for  a  different  degree  of  responsibility 
from  that  to  which  they  would  be  held  liable  in  the 
absence  of  an  express  agreement  or  contract.  They  may 
bind  themselves  by  the  law  of  common  carriers,  that  is,  for 
the  safe  transportation  and  delivery  of  goods  at  all  events, 
and  on  the  other  hand  they  may  contract  for  any  exemp- 
tion from  liability  less  than  the  law  of  principal  and  agent 
subjects  them  to. 

Now,  gentlemen,  having  announced  to  you  the  law 
applicable  <to  this  case,  I  must  say  to  you  that  the  defend- 
ants being  the  owners  of  the  steam  tug  Swallow,  com- 
manded by  Captain  Smithers,  and  under  our  ruling  the 
principal,  and  the  owners  of  the  several  barges  for  the  time 
being  and  for  the  purposes  of  transportation  on  the  occa- 
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sion  in  question  the  agents  and  subordinates  of  and  under 
the  control  and  direction  of  the  tug's  commander,  they  are 
liable  to  the  plaintiffs  for  any  loss  they  sustained  by  reason 
of  the  collision  between  one  of  the  barges  she  had  in  tow 
and  the  sloop  Helen,  provided  the  collision  was  occasioned 
by  negligence  and  want  of  ordinary  care,  skill  and  dili- 
gence on  the  part  of  the  commander  or  captain  of  the 
steam  tug  Swallow  then  having  the  barges  in  tow,  or  on  the 
part  of  any  persons  whose  duty  it  was  to  steer  the  barges, 
unless  there  was  contributory  negligence  on  the  part  of  the 
sloop's  commander,  and  this  brings  me  to  that  branch  of 
the  defence  set  up  and  relied  upon  by  the  defendants. 
They  contend  that  there  was  contributor^^  negligence  and 
want  of  ordinary  care,  skill  and  diligence  on  the  part  of  the 
Captain  of  the  sloop,  and  that  therefore  they  are  not  respon- 
sible for  the  consequences  of  the  collision,  though  there  may 
have  been  negligence  and  want  of  ordinary  care,  skill  and 
diligence  on  their  part.  Such,  gentlemen,  is  the  law,  and  if 
you  should  be  satisfied  that  there  was  culpable  negligence, 
and  a  want  of  ordinary  care,  skill  and  diligence  on  the 
part  of  the  commander  of  the  sloop,  the  defendants  are  not 
liable  for  the  loss  and  injury  sustained  by  the  plaintiffs  by 
reason  of  the  collision,  whether  the  colliding  would  or 
would  not  have  happened  had  there  been  no  such  contrib- 
utory negligence  or  want  of  care  and  diligence  on  the  part 
of  the  sloop's  commander.  Both  parties  are  held  to  an 
equal  degree  of  care  and  diligence,  and  to  entitle  one  to 
recover  damages  for  an  injury  and  loss,  he  must  be  blame- 
less, and  the  other  the  defaulting  and  culpable  party. 
The  law  does  not  measure  the  amount  or  extent  of  the 
contributory  negligence,  for  it  would  often  be  difficult,  and, 
perhaps,  impossible  to  ascertain  whether  the  disaster 
would  or  would  not  have  happened  had  there  been  no  con- 
tributory negligence.  If,  therefore,  there  be  any,  it  exon- 
erates the  other  party  from  liability. 

I  have  now  said  to  you  all  that  is  necessary  that  I  should 
say.  I  have  given  you  the  opinion  of  the  Court  upon  the 
law;    the  facts  are  for  you  to  deal  with.     It  is  not  our 
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province,  and  therefore  I  have  expressed  no  opinion  in 
reference  to  them  further  than  was  necessary  for  the  pur- 
pose of  making  myself  understood  in  the  announcement 
of  the  law. 

I  have  now  performed  my  duty  to  the  best  of  my  ability, 
and  if  I  have  erred  there  is  a  remedy  for  the  aggrieved 
party.  Our  judgment  can  be  reviewed  by  a  higher  tribu- 
nal, and  I  should  be  very  happy  to  be  corrected  if  I  am 
not  right. 

It  now  becomes  your  duty  to  perform  the  responsible 
part  in  the  case  which  has  devolved  upon  you,  and  you 
will  now  take  the  case  and  give  it  a  full  and  careful 
consideration,  and  upon  the  law  as  you  have  it  from  the 
Court  and  the  evidence  given  you  by  the  witnesses  make 
up  your  verdict  as  in  your  best  judgment  you  shall  believe 
to  be  just  and  right,  and  as  the  law  and  evidence  not  only 
justifies  but  requires ;  and  if  there  should  be  error  in  your 
finding  let  it  be  of  the  judgment  and  not  of  the  heart. 

The  plaintiff  had  a  verdict. 


John  Mines  v.  C.  &  J.  Pyle,  garnishees. 

The  agreement  between  the  garnishees  and  the  defendant  in  a  fi.  fa. 
attachment  to  pre-pay  his  weekly  wages  weekly  in  advance,  entered  into 
a  week  before  the  attachment  was  laid  in  their  hands,  and  afterward 
regularly  paid  by  them  weekly  in  advance  pursuant  to  the  agreement, 
is  not  fraudulent  and  void  as  against  the  lawful  rights  of  the  attaching 
creditor,  or  the  object  and  policy  of  the  statute  under  which  the  attach- 
ment was  issued. 

Ft.  fa.  attachment  and  plea  of  nulla  bona.  The  plaintiff 
had  a  judgment  in  this  Court,  recovered  two  years  ago, 
against  Richard  Johnson,  on  which  the  writ  had  been 
issued  and  laid  in  the  hands  of  the  defendants  as  his 
garnishees,  on  the  7th  day  of  June,  1873,  and  returned  to 
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the  November  Term  of  that  year.  A  like  writ  on  the 
judgment  had  been  previously  laid  in  their  hands  on  the 
31st  of  March  and  returned  to  the  May  Term  preceding. 
The  defendants  were  manufacturers  and  Johnson  was  a 
skillful  and  experienced  hand  in  their  branch  of  busi- 
ness, and  had  been  in  their  service  and  emplo^nnent  for 
eight  years  as  such,  and  whose  position  they  could  not 
conveniently  supply,  in  case  of  his  leaving  it;  and  for 
that  reason  they  entered  into  an  agreement  with  him  on 
the  1st  of  April  following  to  prepay  his  wages  weekly  at 
eleven  dollars  per  week,  and  which  they  had  so  regularly 
paid  to  him  in  advance  ever  since  the  date  of  their  agree- 
ment. Their  defence,  therefore,  was  that  they  owed  him 
nothing  at  the  time  when  the  writ  first  mentioned  was 
laid  in  their  hands,  and  had  not  owed  him  anything  be- 
tween that  time  and  the  return  of  it. 

Bird,  for  the  plaintiff.  It  was  an  unlawful  combination 
between  the  garnishees,  the  defendants,  and  Johnson  to 
evade  and  defeat  the  attachment,  and  particularly  to  pre- 
vent the  execution  and  collection  of  the  judgment  due  from 
him  to  the  plaintiff,  and  was  intended  as  a  fraud,  no  less 
on  the  law  and  the  process  of  this  Court,  than  the  rights 
of  his  creditor;  and  such  a  fraud  as  both  equity  and  law 
abhors,  and  will  not  tolerate.  Drake  on  Attachnt.  sees. 
450,  453,  463,  519,  671.  19  N.  H.  548.  10  Penn.  61.  20 
Penn.  412.     19  Pick.  13. 

Lore,  for  the  defendants.  May  not  any  one  in  such  a 
case  lend  or  advance  the  debtor  money  under  an  express 
agreement  between  them  at  the  time,  that  instead  of 
being  repaid  in  money,  it  shall  be  repaid  in  labor,  or  by 
any  other  means,  or  in  any  other  way  agreed  upon  by 
them?  There  was  no  fraud  or  wrong  intended  in  this 
case  by  the  garnishees,  whom  he  represented  in  it,  either 
upon  the  law,  the  process  of  the  Court,  or  the  legal  rights 
of  the  plaintiff,  as  the  creditor  of  Johnson.  On  the  con- 
trary, their  sole  object  was  to  protect  themselves  against 
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the  loss  of  his  services  in  their  employment  from  which 
he  would  inevitably  have  been  driven  by  reason  of  the 
attachment,  if  this  agreement  on  their  part  with  him 
had  not  preceded  the  laying  of  it  in  their  hands.  And 
there  was  no  legal  or  equitable  duty  or  obligation  then 
resting  upon  them  in  relation  to  the  rights  of  the  plain- 
tiff, to  prevent  them  from  thus  protecting  themselves 
against  such  a  loss  or  detriment  in  their  business. 

The  Court,  Wootten,  J.,  (Gilpin,  C.J. ,  absent)  charged  the 
jury  that  the  Court  could  not  instruct  them,  as  requested 
by  the  counsel  for  the  plaintiff,  that  the  agreement  of  the 
garnishees  in  the  case  to  prepay  the  wages  to  Johnson  as 
proved,  and  their  prepayment  of  them  pursuant  to  that 
agreement,  was  either  a  fraud  upon  the  rights  of  the 
plaintiff  in  the  suit  and  in  the  writ  of  attachment  in  ques- 
tion, or  as  against  the  object  or  policy  of  the  statute 
under  which  it  was  issued,  or  was  unlawful  and  void  for 
either  of  those  reasons,  particularly  as  it  appeared  from 
the  evidence  and  had  not  been  denied,  that  the  agree- 
ment was  entered  into  a  week  before  the  attachment  was 
laid  in  their  hands,  and  the  pre-payments  of  Johnson's 
weekly  wages  pursuant  to  the  terms  of  it  had  since  been 
regularly  made  by  them. 


John  Doe  on  the  demise  of  Henry  H.  McMullen  and 
others,  v.  William  J.  Lank,  tenant  in  possession. 

The  eldest  male  heir  of  a  deceased  trustee  is  the  proper  party  to  sue  in 
ejectment  to  recover  the  land  claimed  under  the  trust. 

The  equitable  interest  or  estate  of  a  cestui  que  trust  in  a  dry  or  passive 
trust  merely,  is  liable  to  execution  and  sale  on  a  judgment  recovered 
against  him;  and  in  an  action  of  ejectment  by  the  trustee  to  recover  the 
land  sold  under  the  judgment,  the  court  will  presume  on  a  special  ver- 
dict finding  the  facts,  that  such  a  trust  outstanding  in  his  own  trustee, 
has  been  surrendered,  and  the  legal  estate  has  been  conveyed  to  him  by 
the  trustee  pursuant  to  the  directions  of  the  deed  creating  the  trust. 

Action  of  ejectment  for  a  farm  in  New  Castle  hundred 
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in  which  the  facts  involved  were  found  by  a  special  verdict 
of  a  jury  as  follows:  That  Henry  Hugg  and  Maria  Hugg, 
his  wife,  by  their  deed  of  bargain  and  sale  dated  April  7th 
1837,  conveyed  the  premises  in  question  to  one  Samuel 
McMullen  upon  the  special  trust  and  confidence  that  he, 
his  heirs  and  assigns  should  and  would  from  time  to  time 
and  at  all  times  thereafter,  permit  the  said  Maria,  wife  of 
the  said  Henry  Hugg,  or  any  person  or  persons  whom  she 
might,  notwithstanding  her  coverture,  by  any  note  or 
writing  under  her  hand  direct  or  appoint,  to  make  any 
and  all  contracts  concerning  the  management  and  improve- 
ment of  the  said  tracts  or  pieces  of  land  and  woodland, 
and  to  receive  the  yearly  rents,  issues  and  profits  of  the 
same  to  and  for  her  sole  and  separate  use  and  benefit,  and 
her  receipt,  or  the  receipt  of  the  person  or  persons  to  whom 
she  should  appoint  the  same  to  be  paid,  under  her  or  their 
respective  hands  should  from  time  to  time,  notwithstand- 
ing her  coverture,  be  good  and  sufficient  discharges  for 
the  same  to  the  person  or  persons  who  should  so  pay  them 
for  so  much  thereof  for  which  such  receipts  should  respec- 
tively be  given,  to  the  intent  the  said  yearly  rents,  issues 
and  profits  of  the  said  premises  or  any  part  thereof  might 
not  be  at  the  disposal  of,  or  subject  or  liable  to  the  con- 
trol, debts,  or  engagements  of  the  present  or  any  after- 
taken  husband  of  the  said  Maria,  but  to  and  at  her  own 
sole  and  separate  use  and  disposal  during  the  period  of 
her  natural  life.  And  upon  the  further  trust  that  from 
and  after  the  decease  of  the  said  Maria,  the  said  Samuel 
McMullen,  his  heirs  and  assigns  should  stand  seized  of 
the  said  premises  for  the  use  of  Henry  Hugg,  Sarah  Ann 
Hugg,  and  Jane  Taylor  Hugg,  children  of  the  said  Henry 
Hugg  and  Maria,  his  wife,  and  should,  as  soon  as  conven- 
iently might  be,  convey  and  dispose  of  the  said  tracts  or 
pieces  of  land  and  woodland  and  appurtenances  unto  the 
said  children,  their  heirs  and  assigns  forever,  as  tenants  in 
common,  under  and  subject  to  the  following  directions 
and  limitations,  that  is  to  say,  in  case  of  the  death  of 
either  of  the  said  children  without  lawful  issue,  that  then 
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the  share  or  shares  of  such  deceased  child  or  children 
should  go  to  the  survivor  or  survivors,  their,  his,  or  her 
heirs  and  assigns  forever,  but  if  either  or  all  should  leave 
lawful  issue,  that  then  such  issue  should  be  entitled  equally 
to  the  share  or  shares  to  which  the  deceased  child  or 
children  were  entitled.  And  in  case  of  the  death  of  each 
and  every  of  the  said  children  without  lawful  issue, 
that  then  the  said  premises  should  be  conveyed  or  limited 
to  the  sole  and  separate  use  of  Margaret  Boulden  Bell, 
wife  of  Robert  H.  Bell,  during  her  natural  life,  and  to  her 
heirs  forever  in  equal  proportions;  and  in  case  of  the 
happening  of  either  of  the  said  contingencies  during  the 
life  of  the  said  Maria,  then  the  said  Samuel  McMullen,  his 
heirs  and  assigns  at  and  after  her  decease  should  convey 
the  said  premises  according  to  the  said  directions  to  the 
person  or  persons  then  and  thereby  entitled  to  them,  and 
the  conveyance  so  to  be  made  should  include  such  of  the 
foregoing  limitations  as  should  be  applicable  to  such  of 
the  aforesaid  contingencies  as  might  thereafter  happen. 

That  the  said  Henry  Hugg,  the  grantor  in  the  said  deed, 
died  in  the  year  1841,  and  the  said  Maria  Hugg,  his  wife, 
in  the  year  1870,  and  that  the  said  Henry  Hugg,  Sarah 
Ann  Hugg  and  Jane  Taylor  Hugg,  their  said  children, 
and  the  said  Margaret  Boulden  Bell  were  all  still  living. 
That  since  the  death  of  the  said  Maria  Hugg  the  said  farm 
and  premises  had  been  managed  and  rented  out  by  the  said 
cestuis  que  trust;  that  the  said  Samuel  McMullen,  the 
trustee  named  in  the  said  deed,  departed  this  life  in  the 
year  1845,  and  that  the  persons  named  as  the  lessors  of 
the  plaintiff  in  the  action  were  his  heirs  at  law.  And  that 
at  the  November  Term  of  the  Superior  Court  of  the  State 
of  Delaware  in  and  for  New  Castle  County  in  the  year 
1871,  Abraham  P.  Shannon  recovered  a  judgment  against 
the  estate  and  interest  of  the  said  Henry  Hugg,  one  of  the 
said  children  and  cestuis  que  trust  in  the  said  land  and 
premises,  by  foreign  attachment  for  the  sum  of  one  thous- 
and one  hundred  and  thirteen  dollars  and  sixty-six  cents, 
and  that  afterward  by  due  process  of  law  the  same  was 
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thereon  sold  by  James  Armstrong  Esquire,  then  sheriff  of 
the  county,  and  was  bought  by  the  said  Abraham  P.  Shan- 
non, which  sale  was  returned  to  the  November  Term,  1872 
of  the  Court  aforesaid,  and  was  approved  by  the  said  court, 
and  thereupon  a  deed  poll  was  made,  executed  and  deliv- 
ered by  the  said  sheriff  to  the  said  Shannon  for  the  said 
estate  and  interest  of  the  said  Henry  Hugg,  the  said  cestui 
que  trust,  in  the  said  land  and  premises. 

Whiteley,  for  the  plaintiff.  A  judgment  at  law  is  a  lien 
on  a  passive,  but  not  on  an  active  trust.  Flanagin  vs.  Daws, 
2  Houst.  476.  The  trust  under  the  deed  of  conveyance  in 
this  case  even  for  Maria  Hugg,  the  wife  of  the  grantor,  for 
the  term  of  her  life,  was  not  a  passive  trust  merely,  but 
vested  in  the  trustee  during  her  life  even,  more  than  a  dry 
legal  estate  simply  in  the  premises.  For  the  trust  during 
that  time,  so  far  as  she  was  alone  concerned  in  it,  was  not 
solely  for  her  separate  use  and  benefit,  but  the  language 
of  it  is  that  the  trustee  is  to  receive  and  pay  over  to  her 
the  rents  and  profits  for  her  separate  use  and  benefit,  and 
that  imposed  upon  him  an  actual  duty  to  perform,  and  an 
active  fiduciary  function  in  relation  to  the  reception  and 
payment  of  them,  which  constituted  it  an  active,  practical 
and  substantial  trust,  even  during  her  life  time.  It  was 
not  simply  to  permit  her  to  receive  them,  for  the  words 
which  follow  that  phrase  in  the  deed,  qualify  it,  and  clear- 
ly express  what  he  had  just  stated,  and  such  was  the  legal 
effect  of  the  qualification  of  it.  According  to  judicial 
construction  the  statute  of  uses  even,  does  not  execute  the 
use  where  the  donee  to  uses  is  entrusted  with  duties  or 
powers,  for  the  due  discharge  of  which  it  is  requisite  he 
should  take  and  retain  the  legal  estate.  Hill  on  Trustees, 
230.  And  the  author  of  that  work  expressly  states  that 
when  there  is  a  gift  of  real  estate  to  trustees,  with  a  direc- 
tion to  convey,  or  to  pay  the  rents  and  profits  to  certain 
persons,  or  to  receive  the  rents  and  apply  them  to  the 
maintenance  of  an  individual  during  life,  in  all  those  cases 
it  had  been  held  that  seizin  or  possession  of  the  legal  es- 
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tate  is  requisite  for  the  due  performance  of  the  duty  im- 
posed on  the  trustee,  and  consequently,  that  the  persons 
to  whom  the  use  is  subsequently  given,  take  only  a  trust 
or  equitable  estate.  Hill  on  Trustees,  232.  The  cases  have 
also  established  a  very  material  distinction,  where  the 
direction  to  the  trustee  is,  not  to  pay  over  the  rents  and 
profits  to  another  person,  but  to  permit  or  suffer  him  to 
receive  them.  In  the  former  case  the  trustees  must  neces- 
sarily receive  the  rents,  and  they  will  take  the  legal  estate 
for  that  purpose;  but  in  the  latter  case,  no  such  receipt  by 
the  trustees  is  requisite,  and  the  legal  estate  will  be  vested 
by  the  statute  in  the  person  who  is  to  receive  the  rents. 
And  where  both  phrases  are  used,  as  in  this  deed,  and  the 
words  "to  pay  unto",  follow  the  words  "  to  permit  and  suf- 
fer", the  trustees  will  take  and  hold  the  legal  estate  to  the 
exclusion  of  the  beneficiaries  of  the  trust.  Hill  on  Trus- 
tees, 233. 

But  when  we  pass  from  the  consideration  of  the  wife's 
interest  and  estate  for  life,  to  the  consideration  of  the 
interest  and  estate  of  Henry  Hugg,  the  son,  and  the 
other  children  after  her  death,  it  was  necessary  for  the 
trustee  to  do  more  than  that,  which  was  to  ascertain 
who  of  them  have  survived  her  and  are  entitled  to 
the  premises  on  her  death,  and  then  to  execute  and  deliver 
a  formal  conveyance  of  the  farm  to  them  pursuant  to  the 
directions  of  the  deed  of  trust,  with  all  the  special  and  con- 
tingent limitations  prescribed  in  it,  and  which  would 
require  a  good  deal  of  nice  discrimination  and  care  on  the 
part  of  the  trustee  to  do  it  properly  and  satisfactorily,  to 
say  the  least  of  it.  It  is  only  where  the  person  who  is 
equitably  entitled  to  the  property  takes  absolutely  the -en- 
tire beneficial  interest  in  it,  and  the  trustee  has  but  the  dry 
legal  estate  in  it  vested  in  him  for  his  benefit,  that  he  may 
be  said  to  be  a  mere  dry  trustee;  as  where  the  legal  estate 
is  vested  in  A,  his  heirs  and  assigns  in  trust  for  B, 
his  heirs  and  assigns  simply;  and  an  estate,  not  orig- 
inally a  mere  dry  trust,  may  afterward  become  so,  as 
where  a  mortgage  in  fee  is  paid  off  by  the  mortgagor, 
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but  no  reconveyance  of  the  mortgaged  premises  is  exe- 
cuted to  him  by  the  mortgagee,  the  latter  then  becomes  a 
mere  dry  trustee  of  it  for  his  benefit;  or,  as  where  an 
equitable  estate  in  fee  simple  is  limited  in  remainder  to  B, 
expectant  upon  the  determination  of  some  particular  or 
partial  equitable  estate  given  to  another,  which  is  after- 
ward determined  or  satisfied.  Hill  on  Trustees,  316.  But 
where  directions  are  given  for  the  execution  of  some  future 
conveyance  or  settlement  of  the  trust  property,  it  is  not 
only  an  active,  but  an  executory  trust,  because  the  trustee 
in  such  case,  who  holds  the  property  as  much  for  the  pro- 
tection and  benefit  of  those  entitled  in  remainder,  as  of  the 
person  to  whom  the  immediate  beneficial  enjoyment  of  it 
is  given,  must  continue  to  hold  it  as  an  active  trustee  of 
an  executory  trust,  so  far  as  those  in  remainder  are  con- 
cerned, for  the  purpose  of  making  the  conveyance  or  settle- 
ment as  directed,  and  until  that  is  done  the  duty  imposed 
upon  him  as  trustee  remains  undischarged,  and  his  trust 
unexecuted.  Hill  on  Trustees,  384.  Among  express  or 
active  trusts  defined  by  Chancellor  Kent,  are  trusts  to 
receive  the  rents  and  profits  of  land  and  apply  them  to  the 
use  of  any  person.  4  Kent's  Com.  310.  The  recourse  and 
remedy  of  the  defendants  in  this  case  to  obtain  the  legal 
title  to  the  premises,  as  well  as  the  absolute  possession  of 
them  free  and  discharged  from  the  trust,  was  in  chancery 
to  compel  the  trustee  to  make  and  execute  a  conveyance 
to  them  pursuant  to  the  directions  of  the  deed  of  trust,  if 
he  refused  to  do  so  on  their  demand  for  it.  But  that  had 
not  been  done  and  the  legal  title  scill  being  vested  in  him, 
not  as  of  the  dry  legal  estate  in  it  merely,  and  not  as  a  pas- 
sive trustee,  but  as  an  express  or  active  trust  still  subsisting 
and  remaining  to  be  executed;  the  plaintiffs  in  the  action 
were  consequently  entitled  to  recover. 

Gray,  for  the  defendant.  Mr.  Henry  Hugg  had  lOng 
been  absent  from  and  residing  out  of  this  State  and  had  no 
other  property  in  it,  than  his  estate  and  interest  in  the 
premises.      He  had   also  long  been   due   and  owing   Mr. 
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Shannon,  a  citizen  of  this  county,  the  judgment  on  the 
records  of  this  court,  and  referred  to  in  the  special  verdict 
in  this  case,  on  which  his  estate  and  interest  in  the  prem- 
ises was  at  length  sold  to  satisfy  it;  and  Mr.  Samuel  Mc- 
Mullen,  the  original  and  sole  trustee,  has  long  been  dead, 
and  his  heirs  are  now  scattered  far  and  wide,  many  of 
them  also  beyond  the  limits  of  this  State.  A  trust  for  the 
benefit  of  a  married  woman  will  always  be  supported  as  an 
express  or  active  trust,  but  on  the  death  of  Maria  Hugg, 
the  married  woman  in  this  case,  and  the  mother  of  Henry 
Hugg,  the  defendant  in  the  judgment,  by  the  express 
terms  and  directions  of  the  deed  creating  it,  the  trust  was 
to  cease  and  determine,  and  the  farm  was  to  be  conveyed 
in  the  manner  designated  and  directed  in  it,  to  those  to 
whom  it  is  given  and  limited  in  remainder,  free  and  dis- 
charged entirely  from  the  trust  which  was  created  solely 
for  her  benefit  during  the  term  of  her  life.  And  can  there 
be  any  better  definition  of  a  dry  or  passive,  in  contradis- 
tinction to  an  express  or  active  trust,  than  that  the  trustee 
has  nothing  more  to  do  or  to  see  to  with  reference  to  the 
property  confided  to  him  as  such,  but  to  convey  the  same 
and  the  legal  title  to  it  to  the  cestui  que  trust,  and  to  divest 
himself  forever  by  that  simple  act  of  all  right  or  title 
whatever  to  it?  And  when  that  becomes  the  sole  remain- 
ing duty  resting  upon  him  in  relation  to  it,  can  he  be  said 
to  be  seized  in  law  or  in  fact  of  any  thing  more  than  a  dry 
legal  estate  in  it  merely?  The  authorities  cited  on  the 
other  side  established  that  as  a  well  settled  principle  be- 
yond all  question.  And  that  the  interest  and  estate  of  any 
cestui  que  trust  in  such  a  dry  or  passive  trust  merely  of  real 
estate,  is  liable  to  execution  and  sale  on  a  judgment  against 
him  for  the  payment  of.  his  debts,  is  equally  well  settled 
beyond  all  question  by  not  only  a  recent  decision  in  this 
court,  but  by  numerous  decisions  to  the  same  effect  in  this 
country  as  well  as  England.  Flanagin  vs.  Daws,  2  Houst. 
476.  Nichols  vs.  Levy,  5  Wall.  441.  England  vs.  Slade,  4  T. 
R.  6S2.  50  N.  H.  A91.  5  Paige,  583.  1  Dev.  &  Bat.  480. 
21  Pick.  42.     18  Ves.  429.     Bishop  on  Princ.  of  Eq.  62,  63, 
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69.  Perry  on  Trusts,  321,  466.  2  Washb.  on  Real  Prop. 
183.  But  there  was  another  and  very  different  objection 
to  be  made  by  him  which  was  equally  fatal  to  the  action 
in  this  case,  and  that  is  that  it  cannot  be  maintained  at 
the  suit  of  the  heirs  generally  of  Samuel  McMuUen,  the 
trustee,  but  should  have  been  brought  in  the  name  of  his 
eldest  male  heir  alone. 

Whiieley,  admitted  that  such  was  the  rule  of  succession 
and  the  principle  of  the  common  law  in  cases  of  trusts, 
and  that  the  action  had  been  improperly  brought  in  the 
names  of  the  heirs  generally  of  the  trustee. 

The  Court.  Both  objections  are  fatal  to  the  present 
action;  and  the  first  also  to  the  right  of  the  eldest  male 
heir  of  the  trustee  to  recover  in  a  similar  action  brought 
in  his  name  alone;  because  on  the  death  of  Maria  Hugg, 
the  wife  of  the  grantor,  it  became  a  purely  dry  or  passive 
trust,  and  a  dry  legal  estate  merely  vested  in  the  trustee, 
the  purpose  of  its  creation  having  been  fulfilled,  and  leav- 
ing nothing  for  him  to  do  but  to  convey  the  legal  estate  to 
others  as  directed  in  the  deed  creating  it,  of  whom  Henry 
Hugg  was  one;  and  since  the  cases  of  Lade  vs.  Hoi  ford, 
Btdler's  N.  P.  110,  and  England  vs.  Slade,  4  T.  R.  682,  we 
are  bound  to  presimie  that  that  has  been  done,  and  that 
such  an  outstanding  term  or  trust  in  his  own  trustee  has 
been  surrendered  to  Henry  Hugg  and  the  others  entitled 
to  the  conveyance  of  the  legal  estate  on  her  death,  as  di- 
rected in  the  deed. 
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ABUTTALS.     See  Trespass,  1. 
ACCOUNTS.    See  Limitation  of  Actions,  1. 
ACKNOWLEDGMENT.    See  Limitation  of  Actions,  1,  2.    Partner 
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ACTION  ON  THE  CASE  FOR  NEGLIGENCE.    See  Negligence,  1, 
2,3,4,5,  6,  7. 

ACTION  UNDER  THE  STATUTE  FOR  INJURY  OR  DEATH  OC- 
CASIONED BY  UNLAWFUL  VIOLENCE  OR  NEGLIGENCE 
See  Negligence,  8. 

ADVERSE  POSSESSION  OR  USE.    See  Trespass,  6.    Negligence,  4. 

AFFIDAVIT  OF  CAUSE  OF  ACTION  AND  OF  DEFENCE. 

1.  In  an  action  on  a  promissory  note  by  an  indorsee  against  the 
makers  of  it  with  an  affidavit  of  the  cause  of  action  and  a  copy  of  the 
note  filed  with  the  declaration  by  the  indorsee,  but  without  containing 
a  copy  of  the  indorsement,  or  any  reference  to  it,  the  signature  of  the 
indorser  to  it  will  be  taken  to  be  admitted  unless  it  is  denied  by  the 
affidavit  of  the  defendants  when  they  filed  their  pleas.  Pusey  v.  Pyle, 
et  al.,  98. 

2.  When  copies  of  two  promissory  notes  and  an  affidavit  of  the 
causes  of  action  by  the  plaintiff  have  been  filed  under  the  statute,  but 
no  judgment  is  asked  for  or  taken  thereon  at  the  first  term,  another 
and  independent  count  for  a  sum  of  money  lent,  or  for  money  had 
and  received,  may  be  joined  with  the  counts  on  the  notes  in  the  dec- 
laration afterward  filed  in  the  suit.    Dehaven  v.  Tweed,  234. 

3.  An  agreement  under  seal  for  the  payment  of  the  stipulated  pnce 
for  land  sold  by  the  plaintiff  to  the  defendant  in  certain  biennial  in- 
stallments with  interest,  the  last  of  which  is  not  yet  due  and  payable, 
is  not  an  instrument  of  writing  for  the  payment  of  money  on  which 
judgment  can  be  entered  at  the  first  term  under  the  statute,  unless  an 
affidavit  of  defence  has  been  filed  in  the  cause.  Schahinger  v.  Warren, 
544. 
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AFFIDAVIT  OF  CAUSE  OF  ACTION  AND  OF  DEFENCE— 

Continued. 

4.  In  a  several  action  against  one  of  two  makers  of  a  negotiable 
promissory  note,  judgment  refused  at  the  first  term  on  the  copy  of  the 
cause  of  action  and  affidavit  filed  by  the  plaintiff,  without  an  affidavit 
of  defence  by  the  defendant. 

5.  Query — Does  the  statutory  provision  that  "an  obligation,  or 
written  contract,  of  several  persons,  shall  be  joint  and  several,  unless 
otherwise  expressed,"  apply  to  a  negotiable  promissory  note  made  by 
two  persons?    Gale  v.  Myers,  546. 

See  Book  Account. 

AGREEMENT.    See  Landlord  and  Tenant,  1,  3.    Contract. 

Attachment,  4. 
ALIMONY. 

An  application  for  alimony  is  not  admissible  in  a  proceeding  for 
divorce  before  the  term  to  which  the  summons  for  the  appearance  of 
the  defendant  is  returnable.    Holland  v.  Holland,  86. 

ALTERATION.    See  Insurance.    Promissory  Note,  5. 

AMBIGUITY. 

Even  a  latent  ambiguity  in  the  terms  of  description  employed  in  a 
devise  cannot  be  explained  by  parol  evidence  of  the  declarations  of  the 
testator  made  after  the  execution  of  his  will,  as  to  which  of  the  two 
tracts  of  land  mentioned  in  it,  he  intended  respectively  to  devise  to 
each  of  the  devisees  named  in  it.    Carson  v.  Doe  d.  Hickman,  328. 

AMENDMENT   OF   PLEADING. 

1 .  The  court  will  not  on  motion  strike  out  the  plea  of  nul  tiel  record 
when  joined  with  the  plea  of  tender  to  a  scire  facias  on  a  recogni- 
zance in  the  Orphans'  Court,  but  will  allow  the  writ  to  be  amended  to 
avoid  material  variance  between  it  and  the  record  of  the  recognizance 
after  the  jury  is  sworn.    State  use  of  Cannon  v.  Spicer,  100. 

2.  In  an  action  under  the  statute  in  relation  to  injuries  or  death  oc- 
casioned by  unlawful  violence  or  negligence,  by  the  administrator  of  a 
deceased  person,  against  a  municipal  corporation  to  recover  damages 
for  his  death  occasioned  by  its  negligence,  if  the  declaration  contains 
but  one  count  alleging  misfeasance,  and  he  proves  nonfeasance  merely 
on  the  part  of  the  corporation,  he  will  be  nonsuited;  and  leave  to 
amend  the  declaration  by  the  addition  of  another  count  alleging  non- 
feasance simply  on  the  part  of  the  corporation,  after  the  argument  of 
the  motion  for  a  nonsuit,  will  not  be  granted.  Flanagan's  Adm'r.  v. 
The  City  of  Wilmington,  548. 

ASSIGNMENT.     See  Fraudulent  Assignment. 
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ATTACHMENT. 

1.  At  common  law  there  is  no  such  proceeding  as  the  attachment  of 
a  debt,  and  in  this  State  the  whole  matter  of  such  a  proceeding  is  reg- 
ulated by  statute,  and  no  one  not  a  party  to  the  attachment,  can  be 
allowed  by  the  court  to  intervene  in  the  proceeding  upon  it  without 
some  statutory  provision  to  authorize  it.  Penna.  Steel  Co.  v.  N.  J. 
S.  R.  R.  Co.,  572. 

2.  A  proceeding  hyfi.fa.  attachment  is  subject  to  the  statute  of  lim- 
itations, and  for  a  tax  due  to  an  incorporated  ditch  company  from  a 
taxable  on  the  ditch,  it  will  be  barred  in  three  years  from  the  assess- 
ment and  levy  of  it,  if  not  otherwise  prescribed,  or  limited  by  the  act 
incorporating  the  company,  or  is  revived  by  the  acknowledgment  of 
the  taxable  within  three  ^'•ears  before  the  attachment  is  laid  in  his 
hands.     Johnson  v.  Rees,  600. 

3.  Under  the  Act  for  the  benefit  o*  married  women,  passed  in  1865, 
a  wife's  interest  in  a  recognizance  in  the  Orphans'  Court  on  the  as- 
signment of  the  real  estate  of  her  deceased  father  cannot  be  attached 
for  the  debts  of  her  husband,  except  for  such  as  are  specially  provided 
for  in  it.    State  use  of  Coverdale  v.  Gorman,  624. 

4.  The  agreement  between  the  garnishees  and  the  defendant  in  a 
fi.  fa.  attachment  to  prepay  his  weekly  wages  weekly  in  advance, 
entered  into  a  week  before  the  attachment  was  laid  in  their  hands, 
and  afterward  regularly  paid  by  them  weekly  in  advance  pursuant  to 
the  agreement,  is  not  fraudulent  and  void  as  against  the  lawful  rights 
of  the  attaching  creditor,  or  the  object  and  policy  of  the  statute  under 
which  the  attachment  was  issued.    Mines  v.  C.  6"  /.  Pyle,  646. 

ATTORNEY.     See  Witness,  3.  4. 

BET.    See  Wager.    Certiorari,  5. 

BILL  OF  EXCHANGE.     See  Bill  of  Lading. 

BILL  OF   LADING. 

1.  To  constitute  a  commercial  usage  that  the  copy  of  a  bill  of  lad- 
ing attached  by  a  pin  to  a  draft  drawn  at  one  day's  sight  for  the  price 
of  a  cargo  purchased  and  shipped  by  the  drawers  in  Philadelphia  on 
account  of  and  in  the  names  of  the  drawees  in  Baltimore  to  be  delivered 
at  Boston,  unto  order,  or  assigns,  is  not  to  be  detached  from  it  by  the 
drawees  on  the  presentation  and  acceptance  of  the  draft,  but  is  to  re- 
main attached  to  it  until  the  payment  of  the  draft,  it  must  be  recog- 
nized and  acted  on  as  such  in  both  of  the  cities  first  mentioned,  as 
well  as  have  the  usual  requisites  such  as  certainty,  reasonableness  and 
uniformity. 

2.  The  proof  of  a  usage  of  trade  involves  questions  both  of  law  and 
fact.  It  is  a  question  of  law  what  is  sufficient  usage  to  bind  the  par- 
ties, that  is  to  say,  for  how  long  a  time,  at  what  places,  and  with  what 
degree  of  uniformity  it  must  have  been  observed.    Therefore,  whether 
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a  given  state  of  facts  establishes  the  usage  claimed  to  exist  is  a  ques- 
tion for  the  Court ;  whether  such  a  state  of  facts  has  been  proved  is  a 
question  for  the  jury.  And  if,  taking  all  the  evidence  to  be  true  that 
is  relied  on  to  prove  it,  in  the  opinion  of  the  Court  it  is  not  sufficient 
to  establish  the  usage  contended  for,  it  becomes  their  duty  to  soinstruct 
the  jury. 

3.  The  mere  fact  that  a  bill  of  lading  is  forwarded  attached  to  a 
draft,  and  not  separately,  is  not  demonstrative  of  an  intention  to  make 
the  bill  of  lading  a  security  for  the  payment  of  the  draft.  They  are 
not  made  one  instrument  by  such  a  connection,  nor  can  they  be, 
except  by  some  reference  in  the  one  to  the  other  to  express  such  an 
intention.  Neither  is  it  a  conditional  or  cash  sale  of  goods  to  be  paid 
for  on  delivery,  or  a  conditional  delivery  of  the  bill  of  lading,  so  as 
not  to  pass  property  in  the  cargo  until  the  draft  is  paid.  But  if  they 
were  so,  a  subsequent  bona  fide  indorsee  of  the  bill  of  lading  and  pur- 
chaser of  the  cargo  without  notice  of  such  condition,  will  be  protected 
against  the  claim  of  the  original  vendor,  the  same  as  an  innocent  pur- 
chaser of  goods  obtained  by  fraud  from  the  original  vendor.  Under 
a  conditional  sale  followed  by  the  delivery  of  the  goods  not  expressly 
qualified,  the  vendee  takes  a  title  to  them  which  though  it  may  be 
defeasible  between  the  original  parties,  like  title  fraudulently  obtained, 
it  will  be  protected  in  an  innocent  purchaser  from  such  vendee. 

4.  The  voluntary  delivery  of  a  bill  of  lading  consigning  goods  "to 
order  or  assigns"  confers  all  the  external  indicia  of  the  right  of  dis- 
posal. It  is  a  declaration  to  the  commercial  world  that  the  person 
receiving  it  may  dispose  of  the  goods.  To  allow  the  vendor  who  has 
delivered  such  a  bill  of  lading  to  set  up  against  a  bona  fiAe  indorsee 
of  it  for  value,  any  private  conditions  between  him  and  his  vendee, 
would  be  a  fraud  on  the  indorsee,  and  must  impair  confidence  in  this 
class  of  commercial  securities.  Such  an  indorsee  of  such  a  bill  of 
lading  is  presumed  in  law  to  be  a  bona  fide  purchaser  of  the  goods 
without  notice  of  the  condition,  or  of  fraud,  or  bad  faith  on  the  part 
of  the  indorser  in  obtaining  the  possession  of  it,  or  of  the  goods,  or 
of  any  thing  that  should  have  led  him  reasonably  to  suspect  ic,  until 
the  contrary  appear;  and  in  the  meanwhile  the  onus  of  proving  such 
notice  rests  on  the  party  impugning  his  purchase  on  such  grounds. 
H.  H.  Mears  &■  Son,  v.  Waples,  62. 

BILL   OF   SALE.     See  Replevin,  1. 

BONA  FIDE   PURCHASER.     vSee  Bills  of  Lading,  3,  4. 

BOND.     See  Judgment. 

BOOK  ACCOUNT. 

Plans  of  an  architect  for  the  erection  of  a  building  are  not  matters 
properly  chargeable  in  a  book  account,  or  to  be  proved  by  a  copy  of  it 
appended  to  an  affidavit  of  a  cause  of  action.  Sloan  v.  Grimshaw, 
326. 
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CERTIORARI. 

1.  If  the  record  of  a  Justice  of  the  Peace  states  that  a  case  was 
adjourned  to  a  certain  hour  on  a  certain  day,  and  on  that  day  the 
defendants  not  appearing  judgment  was  given  by  default  against  them, 
the  court  will  not  presume  it  was  rendered  before  the  hour  appointed 
on  that  day.     Millaway  &"  Cloud  v.  Wilds,  283. 

2.  A  set  off  to  be  pleadable  before  a  justice  of  the  peace,  must  not 
only  be  an  account,  demand,  or  cause  of  action  cognizable  before  him, 
but  he  should  enter  on  his  docket  the  nature,  as  well  as  the  amount  of 
it.     Huggins  v.  Lentmon,  304. 

3.  An  alias  fi.  fa.  cannot  issue  on  a  judgment  before  a  justice  of 
the  peace  three  years  or  more  after  the  rendition  of  it,  notwithstand- 
ing afi.  fa.  has  been  issued  on  it  within  the  three  years  and  levied  on 
the  goods  of  the  defendant  and  also  a  venditioni  exponas  has  been 
issued  thereon  after  the  three  years,  and  returned  "goods  sold  and 
proceeds  applied  to  other  claims,"  unless  such  alias  fi,.  fa.  is  issued 
on  the  same  day  such  venditioni  exponas  is  returned.  Cowgill  v. 
Mason,  320. 

4.  If  after  the  trial  of  a  case  by  a  justice  of  the  peace  and  he  has 
rendered  judgment  for  the  plaintiff,  the  defendant  requests  him  to 
refer  the  case  to  referees,  and  the  plaintiff  consents  to  it,  and  it  is  so 
referred  and  judgment  is  afterward  entered  on  their  report,  the  Court 
will  not  reverse  it.    Sinex  v.  Cooper,  447. 

5.  An  action  for  money  had  and  received  for  a  bet  will  not  lie 
before  a  justice  of  the  peace.    Gardner  v.  Grubb,  448. 

6.  An  action  on  account,  or  on  the  case,  will  not  lie  before  a  justice 
of  the  peace  by  the  owner  of  an  umbrella  against  a  hotel-keeper,  for 
the  loss  of  it  while  he  was  a  guest  in  his  house.  Albertson  v.  Grier, 
541. 

7.  If  a  judgment  be  entered  on  a  note  payable  at  a  future  day  by 
virtue  of  a  warrant  for  that  purpose,  but  without  stay  of  execution, 
and  execution  is  issued  thereon  before  the  note  is  payable,  and  excep- 
tion is  thereupon  taken  both  to  the  judgment  and  the  execution,  the 
court  will  allow  the  former  to  be  withdrawn,  and  will  set  aside  the 
execution  simply.    Otwell  v.  Messick,  .542. 

8.  "Action  of  debt  on  record.  Demand  $5.30,"  is  not  a  sufficient 
statement  of  the  cause  of  action  on  the  docket  in  a  suit  before  a  jus- 
tice of  the  peace.    Green's  Admr.  v.  Pennel,  542. 

CHANCERY. 

1 .  The  general  doctrine  of  a  court  of  equity  is  that  decreeing  of 
specific  performance  of  a  contract  is  discretionary,  especially  in  those 
cases  in  which  the  party  may  have  adequate  compensation  at  law  in 
the  shape  of  damages  for  the  injury  actually  sustained;  for  in  such 
cases  the  court  will  not  feel  itself  bound  to  interfere,  but  will  leave 
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him  to  pursue  his  remedy  in  a  court  of  law.  In  these  cases  it  is  not 
what  a  court  of  eqviity  must  do,  but  rather  what  it  may  justly  do  under 
the  circumstances. 

2.  In  the  case  of  a  contract  in  respect  to  the  sale  of  land,  it  must 
be  in  writing  according  to  the  statute  of  frauds;  and  it  must  be  a 
complete  written  agreement,  so  complete  and  perfect,  indeed,  as  to 
manifest  clearly  the  terms  of  the  contract  and  the  intention  of  the 
parties;  and  as  it  is  required  to  be  in  writing,  the  writing  must  speak 
for  itself.  Defects  cannot  be  supplied  in  it.  It  must  be  certain  in 
itself,  or  capable  of  being  reduced  to  certainty  by  reference  to  some- 
thing else  which  is  thus  made  a  part  of  it,  so  that  the  terms  of  it,  and 
the  intention  of  the  parties  can  be  ascertained  with  reasonable  pre- 
cision. These  rules  may,  however,  be  modified  in  cases  of  fraud,  or 
part  performance  of  the  contract,  when  they  exist. 

3.  But  when  the  case  stands  on  the  naked  agreement  alone,  and  the 
complainant  has  not  been  put  in  possession  of  the  property,  nor  has 
made  any  improvement,  nor  expended  any  money  on  it,  nor  has  in 
any  respect  been  led  in  consequence  of  the  agreement  to  do  anything 
which  has  resulted  to  his  detriment,  the  court  will  not  decree  the  spe- 
cific performance  of  it. 

4.  And  where  the  stipulation  in  the  agreement  is  that  one-half  of 
the  purchase  money  is  to  be  paid  by  the  purchaser  on  the  day  the  pos- 
session of  the  premises  is  to  be  given,  and  the  remainder  in  install- 
ments of  five  hundred  dollars  each,  payable  with  interest  annually, 
commencing  Jan.  1,  1868,  but  without  any  provision  in  it  for  securing 
such  deferred  payments,  the  court  will  not  supply  the  omission  of  it, 
or  infer  that  it  was  the  understanding  and  intention  of  the  parties  that 
they  were  to  be  secured  in  the  usual  method  in  such  sales,  by  bond 
and  mortgage,  or  decree  a  specific  performance  of  the  agreement,  not- 
withstanding the  complainant  tenders  one-half  of  the  purchase  money 
on  the  day  appointed,  and  his  bond  and  mortgage  on  the  premises  for 
the  deferred  payments  as  stipulated,  and  in  his  bill  submits  himself  to 
the  order  and  direction  of  the  court  in  that  particular.  The  vendor's 
equitable  lien  for  the  unpaid  purchase  money,  at  best,  would  be  but  a 
very  imperfect  and  inadequate  security. 

5.  The  exercise  of  a  sound  discretion  according  to  the  circumstances 
of  each  particular  case  lies  at  the  very  foundation  of  this  extraordinary 
jurisdiction  of  specific  performance  of  contracts,  and  the  court,  though 
not  exempt  from  the  general  rules  and  principles  of  equity  in  granting 
or  withholding  relief,  uniformly  acts  with  greater  freedom  than  when 
exercising  its  ordinary  powers.     Godwin  v.  Collins,  28,  29. 

6.  After  the  parties  to  a  contract  for  the  sale  of  lands  have  gone  so 
far  as  to  execute  the  contract  by  conveyance  of  title,  the  transfer  of 
possession  and  the  payment  or  securing  of  the  purchase  money,  the 
Court  of  Chancery  will  not  unravel  the  transaction  merely  to  relieve 
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against  the  hardship,  or  even  great  injustice  of  an  unequal  bargain.  A 
contract  executed  will  be  set  aside  only  where  either  there  has  been 
mistake  materially  affecting  the  subject  matter  of  it,  and  with  respect 
to  which  the  contract  cannot  be  reformed,  or  where  the  contract  has 
been  procured  by  fraud,  in  some  of  its  forms  of  misrepresentation, 
circumvention,  or  undue  influence. 

7.  But  misrepresentations  made  by  the  vendor  to  the  purchaser  of 
a  farm  at  an  exorbitant  price  as  to  the  value  of  the  crops  produced  and 
the  cost  of  improvements  made  on  it  the  preceding  year,  at  the  time  of 
selling  it  to  him,  even  if  they  form  a  material  inducement  on  the  part 
of  the  purchaser  to  buy  it,  will  not  be  ground  for  a  decree  rescinding 
the  sale. 

8.  With  reference  to  the  effect  of  fraudulent  misrepresentations  by  a 
vendor  touching  the  property  sold,  there  is  a  material  distinction  in  a 
court  of  equity,  whether  the  bill  is  for  the  specific  performance  of  a 
contract  yet  unexecuted,  or  it  is  a  bill  to  rescind  a  contract  which  has 
been  executed.  It  is  in  these  last  classes  of  cases  that  courts  of  equity 
so  stringently  apply  the  maxim  caveat  emptor,  a  hard,  stern  maxim,  but 
one  founded  both  on  justice  and  policy. 

9.  Although  for  mere  inadequacv  of  consideration  without  other  cir- 
cumstances, a  contract  executed  will  not  be  rescinded,  yet  an  imcon- 
scionable  bargain  made  with  a  person  of  such  weak  understanding  as 
to  be  incapable  of  self  protection,  though  not  an  idiot  or  lunatic,  raises 
a  presumption  that  it  was  procured  through  some  fraud,  or  undue  in- 
fluence; and  on  this  ground  equity  will  relieve  such  a  person  against  a 
transaction  which  it  would  not,  if  it  had  been  made  with  one  of  ordi- 
nary capacity.  However,  the  court  interferes  in  this  class  of  cases  with 
great  caution,  and  only  where  the  mental  weakness  to  such  a  degree 
as  disables  the  party  for  self  protection  is  clearly  made  out  in  the 
proof. 

10.  In  all  the  cases  in  which  the  question  of  fraud,  undue  influence, 
or  incapacity  is  raised,  inadequacy  of  consideration  is  a  material  ele- 
ment: that  is,  by  it  proof  on  these  points  which  otherwise  would  be 
doubtful,  may  be  rendered  decisive.  In  a  case  where  the  capacity  of 
a  party  to  bargain  is  left  in  doubt,  the  very  exorbitancy  of  the  bargain 
may  convince  the  court  that  the  party  must  have  been  unfit  to  transact 
business  and  have  become  the  dupe  of  some  imposition.  But  to  have 
this  effect  the  inadequacy  must  be  gross,  and  such  as  to  shock  the  con- 
science and  confound  the  judgment  of  any  man  of  common  sense.  In 
all  the  cases  in  which  inadequacy  of  price  or  value,  has  been  treated 
as  a  material  consideration,  it  has  been  of  this  gross  character;  and 
the  inequality  has  not  been  less  than  half  the  value.  Wiest  v.  Carman 
etal.  119,  120. 

11.  Part  payment  of  a  debt  is  not  a  sufficient  consideration  to  sup- 
port an  executory  promise  to  discharge  the  debtor,  and  where  there  is 
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an  agreement  to  release  a  debt  on  the  part  payment  of  it  still  remain- 
ing in  fieri,  the  defence  of  want  of  a  valid  consideration  for  it  will  be 
available.  But  a  release  under  seal  complete  in  its  terms,  and  duly 
executed,  needs  no  consideration  to  support  it  beyond  what  the  seal 
imports.  It  will  be  effectual,  even,  if  it  be  wholly  gratuitous  and  with- 
out the  payment  of  one  cent  by  the  debtor. 

12.  False  and  fraudulent  misrepresentations,  or  concealment  of  ma- 
terial facts,  unless  they  appear  to  have  induced  the  party  creditor  to 
compound  and  release  the  whole  debt  upon  the  payment  of  a  part  of 
it,  will  not  invalidate  or  avoid  an  executed  release  of  it.  But  where 
the  debt  consists  of  a  judgment  recovered  in  an  action  recently  institu- 
ed  on  which  an  execution  has  been  issued  and  levied  to  the  full  amount 
of  it,  if  the  creditor  be  guilty  of  negligence  in  compromising  it  without 
consulting  his  attorney  who  was  cognizant  of  the  levy,  as  to  the  condi- 
tion and  security  of  the  claim,  false  and  fraudulent  misrepresentations 
made  by  the  debtor  before  the  compromise,  of  his  inability  to  pay  the 
whole  debt,  and  his  concealment  from  the  knowledge  of  the  creditor 
of  the  fact  well  known  to  him,  that  the  execution  had  been  levied  on 
his  goods  and  that  they  were  sufficient  to  pay  the  whole  amount  of  it, 
will  not  avoid  an  executed  release  of  the  entire  debt  made  in  consider- 
ation of  the  payment  of  a  part  of  it.    Reznor  v.  Maclary,  241. 

13.  If  a  party  pays  for  another  person  who  is  insolvent  or  in  failing 
circumstances,  fifty  per  centum  of  his  debts  to  a  portion  of  his  creditors 
in  full  satisfaction  and  discharge  of  their  respective  amounts  without 
taking  an  assignment  of  them,  but  takes  the  judgment  bond  of  the 
debtor  for  the  full  amount  of  them  on  which  judgment  is  afterward  en- 
tered in  the  Superior  Court  and  execution  is  thereon  issued,  under 
Which  the  real  estate  of  the  debtor  is  sold  at  sheriff's  sale  and  bought 
by  the  party  so  paying  them,  and  other  creditors  of  the  debtor  subse- 
quently recover  judgments  in  the  Superior  Courtagainst  him, the  trans- 
action will  constitute  a  legal  discharge  and  not  a  purchase  of  the  debts 
of  the  creditors  so  paid  by  him;  but  it  will  not  constitute  an  illegal  or 
fraudulent  preference  of  creditors  contrary  to  the  provisions  or  policy 
of  the  statute  against  fraudulent  insolvency  without  actual  proof  or 
circumstances  of  strong  suspicion  to  warrant  the  court  of  Chancery  in 
believing  that  it  was  done  by  both  of  them  with  the  intention  of  either 
defrauding  the  other  creditors,  or  of  coercing  them  into  a  compromise 
or  composition  of  their  debts  against  him  on  the  like  terms.  Notwith- 
standing, however,  that  court  will  not  without  such  proof  hold  the 
bond  and  judgment  thereon  entered  to  be  wholly  and  absolutely  void 
for  such  a  reason,  the  party  so  paying  the  debts  to  a  portion  of  the 
creditors  will  only  be  reimbursed  in  that  court  the  amount  actually 
paid  by  him  in  discharge  of  them  with  interest  out  of  the  proceeds  of 
the  sale  of  the  real  estate  of  the  debtor  in  the  hands  of  the  sheriff,  and 
the  balance  in  his  hands  will  be  applicable  to  the  next  oldest  judgment 
subsequently  recovered  against  the  debtor  by  his  other  creditors,  such 
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balance  being  insufficient  to  pay  the  whole  amount  of  it.    Stockley  v. 
Horsey,  Millar  &  Co.,  603. 

See  P.\RTiTiON,  Partnership,  1.     Devise,  3,  4. 

CHARTER.    See  Railro.\d  Company.    Commissioners  of  a  Town. 

CHESAPEAKE  AND  DELAWARE  CANAL  CO.    See  Negligence,  6. 

CIVIL  RIGHTS   BILL. 

The  disability  and  incompetency  of  free  negroes  to  testify'  as  wit- 
nesses in  any  civil  action  in  which  a  white  person  is  a  party,  is  re- 
moved and  abolished  by  the  thirteenth  amendment  of  the  constitution 
of  the  United  States,  and  the  act  of  Congress  entitled  "The  civil  rights 
bill."  And  a  negro  slave  continuing  voluntarily  in  the  service  of  her 
former  owner  after  the  adoption  of  it,  may  maintain  an  action  of  in- 
debitatus assumpsit  against  him  to  recover  for  such  service  without  an 
express  contract  or  promise  on  his  part  to  pay  for  it.  Handy  v.  Clark, 
16. 

COLLISION.    See  Negligence,  6. 

COLLATERAL  INQUIRY.     See  Error. 

COM^IERCE  AMONG  THE  SEVERAL  STATES.    See  State  Tax. 

COMMISSION. 

The  court  will  always  presume  when  a  deposition  is  taken  in  the  usu- 
al manner  prescribed  on  a  commission  issued  out  of  the  State,  that 
the  deponent  resides  out  of  it,  unless  some  special  ground  is  laid,  or  rea- 
son is  stated  to  the  contrary.    Doe  d.  Parker  v.  Welsh,  233. 

COMMISSIONERS   OF  A   TOWN. 

Under  the  general  powers  of  the  commissioners  of  a  town,  conferred 
upon  them  by  their  charter,  in  relation  to  opening  new  streets  in  it, 
they  have  a  right  to  straighten  and  widen  a  public  road  laid  out  under 
a  previous  act  of  the  Legislature  by  the  commissioners  appointed  un- 
der it,  and  afterward  approved  and  confirmed  on  review  by  the  Court 
of  General  Sessions  of  the  Peace  and  established  as  such,  within  the 
limits  in  which  it  was  laid  out.    Lofland  v.  Orton  et  al.  dll. 

COMMERCIAL  USAGE.     See  Bill  of  Lading,  1,  2. 

COMPETENCY.     See  Witness,  1,  3,  4,  5,  6. 

COMPROMISE   OF   DEBTS.     See  Chancery,  11,  12,  13. 

CONDITIONAL  DEVISE.     See  Devise,  5. 

CONDITIONAL  SALE.     See  Bill  of  Lading.  3. 

CONSIDERATION.    See  Chancery,  11.    Contract  to  pay  the  debt 
of  another,  1. 
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CONSTITUTIONAL  CONSTRUCTION.     See  Civil  Rights  Bill. 
Railroad  Company.    State  Tax. 

CONTRACT.     See  Partnership,    1.     Public  Offices.     Railroad 
Company. 

CONTRACT   FOR  SALE  OF  LAND.     See  Chancery,  2,  6. 

CONTRACT  TO  PAY  THE  DEBT  OF  ANOTHER. 

L  The  consideration  for  the  promise  to  pay  the  debt  of  another 
must  appear  in  the  written  agreement,  and  cannot  be  proved  by  parol, 
but  though  it  is  signed  by  one  of  the  parties  only,  if  it  states  what  is 
to  be  done  by  the  other  party  in  consideration  of  which  such  promise 
is  made,  it  is  sufficient;  where,  however,  such  promise  is  only  a  part 
of  one  entire  agreement,  but  which  is  not  performed  by  the  other 
party,  no  action  will  lie  for  the  separate  or  special  recovery  alone  of 
the  debt  of  another  which  he  has  so  promised  to  pay.  Weldin  & 
Lane  v.  Porter,  236. 

2.  If  three  parties  enter  into  a  verbal  agreement  between  them- 
selves, the  first  being  indebted  to  the  second  and  the  second  to  the 
third,  that  the  first  shall  pay  the  debt  of  the  second  to  the  third  party 
and  that  the  second  shall  be  discharged  from  any  further  liability  for 
his  debt  to  him,  it  will  not  be  an  agreement  to  answer  for  the  debt  of 
another  within  the  meaning  of  the  statute  of  frauds.  Karr  v.  Porter, 
297. 
CONTRIBUTORY  NEGLIGENCE.     See  Negligence,  3,  9,  10. 

CREDITORS.  See  Deed.  Landlord  and  Tenant,  L  Chancery,  12, 13. 

CROPPER.     See  Landlord  and  Tenant,  3. 

DEATH,  ACTION  FOR  UNDER  THE  STATUTE.  See  Negligence,8. 

DEBT  OF  ANOTHER.     See  Contract  to  Pay,  1,  2. 

DECLARATION.     See  Pleading,  2. 

DEED. 

If  a  deed  is  made  and  acknowledged  by  a  father  to  his  son  for  a 
part  of  his  land,  but  remains  for  seven  years  and  during  the  life  time 
of  the  father,  in  his  house,  and  where  the  son  has  his  home  in  the 
mean  while  and  is  not  recorded  until  after  the  father's  death,  it  is  in- 
cumbent upon  the  son  to  prove  the  actual  delivery  of  it  to  him  in  his 
father's  life  time.  And  such  deed  will  not  avail  the  son  against  the 
creditors  of  the  father  or  the  purchasers  of  the  land  at  a  sale  of  it 
after  the  father's  death  by  his  administrator  under  an  order  of  the 
Orphans'  Court  for  the  payment  of  his  debts  contracted  after  the 
making  of  the  deed,  without  proof  that  the  creditors  had  notice  of  it 
at  the  time  when  the  debts  were  contracted.  Doe  d.  Lank  et  al.  v. 
Hiles  et  al.  87. 

DEMISE.    See  Landlord  and  Tenant,  1,  3. 
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DEMURRER.  See  Pleading,  1. 
DEPOSITION.  See  Commission. 
DEVISE. 

1.  A  testator  devised  thus:  "  I  give  and  devise  all  my  real  estate  to 
Elijah  Cannon  and  Joseph  Cannon  and  William  Cannon,  sons  of  my 
sister  Elizabeth  who  was  the  wife  of  Isaac  Cannon,  to  be  equally  dis 
vided  between  them,  and  to  be  held  by  them,  their  heirs  and  assign- 
forever,  provided  that  the  said  Elijah,  Joseph  and  William  Cannon 
shall  take  care  of  and  suitably  provide  for  their  sister,  Eliza  Wilmer, 
for  and  during  her  natural  life."  Elijah  Cannon,  the  first  named  de- 
visee, was  dead  when  the  will  was  made,  and  that  fact  was  known  to 
the  testator  when  he  made  it.  There  was  no  other,  or  residuary  devise 
of  his  real  estate  in  the  will.  Held  that  the  devise  to  him  of  the  one 
equal  third  part  of  it  was  a  void  and  not  a  lapsed  devise,  and  did  not 
pass  under  the  will  to  his  brothers,  Joseph  and  William  Cannon,  the 
surviving  devisees,  but  descended  as  intestate  real  estate  to  the  heirs 
at  law  of  the  testator,  and  that  the  charge  expressed  in  it  ''to  take 
care  of  and  suitably  provide  for  their  sister,  Eliza  Wilmer,  for  and 
during  her  natural  life,"  and  the  fact  that  the  testator  knew  when  he 
made  the  will,  that  Elijah  Cannon,  the  devisee  first  named,  was  dead, 
could  not  have  the  effect  to  enlarge  the  corpus  of  the  estate  devised  in 
it  to  Joseph  and  William  Cannon,  the  other  two  devisees  named  in 
it.     Doe  d.  Hearn  v.  Cannon,  20. 

2 .  Even  a  latent  ambiguity  in  the  terms  of  description  employed  in 
a  devise  cannot  be  explained  by  parol  evidence  of  the  declarations  of 
the  testator  made  after  the  execution  of  his  will,  as  to  which  of  the 
two  tracts  of  land  mentioned  in  it,  he  intended  respectively  to  devise 
to  each  of  the  devisees  named  in  it.    Carson  v.  Doe  d.  Hickman,  328. 

3.  A  testator  after  directing  in  his  will  that  all  his  debts  and  funeral 
expenses  should  be  paid  out  of  the  first  moneys  which  should  come  to 
the  hands  of  his  executor  from  any  portion  of  his  estate,  real  or  per- 
sonal, and  that  his  personal  estate  should  be  sold  at  public  auction, 
and  that  all  the  real  estate  of  which  he  should  die  seized  should  be 
sold  by  his  executor,  bequeathed  to  his  wife  one-third  part  of  his  whole 
estate  according  to  law,  with  the  exception  of  her  interest  in  two 
indentured  servants  and  one  bay  mare  thereinafter  mentioned,  be- 
queathed in  succeeding  clauses  of  it  to  three  of  his  sons  respectively, 
and  after  bequeathing  to  a  married  daughter  two  hundred  dollars  to 
be  paid  by  his  executor  in  semi-annual  installments  of  ten  dollarseach, 
bequeathed  to  his  four  sons  by  name  the  balance  of  his  whole  estate 
after  deducting  the  aforesaid  legacies  to  be  equally  divided  among  them, 
the  first  of  whom  afterward  died  in  the  life  time  of  the  testator  with- 
out having  mar-ried.  The  testator  died  several  years  after  the  making 
of  the  will,  but  without  revoking  or  altering  it,  leaving  the  wife, 
daughter  and  three  of  the  four  sons  named  in  it,  and  two  daughters 
born  after  the  making  of  it,  to  survive  him,  without  making  by  will  or 
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otherwise  any  provision  for  the  two  last  mentioned  children.  The 
executor  proceeded  to  sell,  not  only  his  personal,  but  also  his  real 
estate  pursuant  to  the  directions  of  the  will,  and  the  widow  volunta- 
rily joined  with  him  in  making  and  executing  a  deed  for  it  to  the  pur- 
chaser. Held  that  the  whole  of  his  estate  was  thereby  converted  into 
personalty,  and  that  the  widow  took  as  a  legatee  under  the  will  the 
one  equal  third  part  of  it  after  the  payment  of  his  debts  and  funeral 
expenses,  with  the  exception  of  the  three  specific  legacies  to  the  three 
sons  respectively  before  mentioned,  according  to  the  intestate  law  or 
statute  of  distributions;  subject  to  abatement,  however,  as  one  of  the 
legatees  under  the  will,  to  contribute  and  make  up  the  two  shares  of 
the  post-testamentary  children  who  were  each  entitled  to  one  equal 
sixth  part  or  share  of  the  testator's  estate,  both  real  and  personal, 
which  must  be  raised  and  made  up  out  of  any  intestate  property  real 
or  personal  of  his,  if  any  there  be,  or  if  there  be  a  deficiency  of  such 
intestate  estate,  or  no  such  intestate  estate  to  make  up  the  same,  then 
whatever  is  required  to  make  up  such  shares  is  to  be  contributed  pro- 
portionably  by  all  the  devisees  and  legatees  taking  under  the  will,  out 
of  the  parts  or  shares  of  the  estate  devised  or  bequeathed  to  them 
respectively. 

4.  The  rule  for  ascertaining  the  respective  contributions  required  to 
be  made  for  this  purpose  in  the  case,  stated  and  prescribed  by  the 
court.     Morris  et  al.  v.  Morris'  Executor,  414. 

5.  Land  devised  in  fee  upon  condition  that  the  devisee  pays  four 
hundred  dollars  to  the  estate  of  the  testator,  and  not  performed  by 
him,  will  pass  under  the  residuary  clause  of  the  will  to  the  residuary 
devisees,  and  not  as  intestate  property  to  the  heirs  at  law  of  the  testa- 
tor.    Shockley  v.  Parvis,  568. 

DIVORCE.     See  Alimony. 

DRAFT.     See  Bill  of  Lading,  1,  2,  3. 

DRY  TRUST.     See  Trusts,  2. 

EASEMENT.     See  Trespass,  7,  8. 

EJECTMENT.     See  Trusts,  1,  2. 

EQUITY.     See  Chancery.     Partnership,  \. 

ERROR. 

An  error  of  the  court  consisting  of  the  appointment  of  five,  instead 
of  three  persons  under  an  order  to  lay  out  ditches,  cannot  after  judg- 
ment in  the  proceeding  be  inquired  into  or  called  in  question  collat- 
erally in  any  other  action  growing  out  of  it.     Wood  v.  Wihon,  94. 

ESTOPPEL.     See  Trespass,  2,  3. 
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EVICTION. 

1 .  The  eviction  by  a  landlord  of  his  tenant  from  the  demised  prem- 
ises, may  be  given  in  evidence  under  the  plea  of  nil  debit  in  an  action 
of  debt  for  the  rent,  although  it  must  be  especially  pleaded  in  an  ac- 
tion of  covenant  for  it. 

2.  To  constitute  an  eviction  there  must  be  an  actual  entry  and  ex- 
pulsion or  exclusion  of  the  tenant  by  the  landlord  from  the  demised 
premises,  or  some  such  intolerable  annoyance  and  interference  with 
the  possession  of  the  former  by  the  latter,  as  to  deprive  him  of  the 
beneficial  enjoyment  of  the  demised  premises. 

3.  If  after  the  tenant  has  left  the  demised  premises,  the  landlord 
advertises  them  for  sale  or  rent,  and  agrees  to  rent  them  to  another, 
which  agreement  fails,  and  he  takes  possession  and  exercises  acts  of 
ownership  over  them  before  the  expiration  of  the  term  for  which  they 
were  leased  to  the  tenant,  it  will  not  be  evidence  of  an  eviction  of  the 
tenant  by  him,  nor  even  of  a  surrender  of  the  demised  premises  by 
the  tenant  to  the  landlord  with  their  mutual  consent,  either  express 
or  implied. 

4.  In  case  of  an  eviction,  however,  the  tenant  is  thereby  discharged 
from  his  liability  to  pay  any  rent  after  it,  but  the  landlord  is  entitled 
to  recover  the  rent  up  to  the  time  of  the  eviction.  Billany  v.  Smith, 
113,  114. 

See  Trespass,  6. 
EVIDENCE. 

1.  Proof  that  the  witness  saw  notices  of  the  protest  of  a  promissory 
note  for  non-payment  prepared  and  one  of  them  addressed  to  the  de- 
fendant, the  indorser  of  it,  by  mail,  to  his  place  of  residence  by  the 
Notar\'  Public,  is  not  sufficient  without  the  further  proof  that  he  also 
saw  him  inclose,  address  and  deposit  it  in  the  post  office.  Newport 
National  Bank  v.  Tweed,  97. 

2.  Plans  of  an  architect  for  the  erection  of  a  building  are  not  mat- 
ters properly  chargeable  in  a  book  account,  or  to  be  proved  by  a  copy 
of  it  appended  to  an  affidavit  of  a  cause  of  action.  Sloan  v.  Grim- 
shaw,  326. 

See  Eviction,  1,  3.     Witness. 

EXCHANGE  OF  PUBLIC  OFFICES.    See  Public  Offices. 

EXECUTION. 

1.  Mere  inadequacy  of  price,  unless  it  is  so  gross  as  to  shock  the 
sense  of  the  court,  is  not  sufficient  to  set  aside  a  sale  of  land  by  the 
sheriff:  but  whenever  objection  is  made  in  due  form  to  the  confirma- 
tion of  it  on  the  alleged  ground  that  proper  notice  of  it  had  not  been 
given  or  posted,  or  published  by  him,  he  will  be  required  to  prove 
that  it  had  been  duly  given  in  such  manner  by  him.  Roger  v.  Ochel- 
tree  and  McMullen,  452. 
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2.  In  a  sale  of  lands  by  the  Sheriff  under  a  levari  facias  on  a 
mortgage,  if  the  defendant  in  the  writ  does  not  reside  in  the  county, 
notice  of  it  must  be  served,  at  least  ten  days  before  the  day  of  sale, 
personally  on  the  tenant  of  the  premises,  if  there  be  a  tenant  on 
them.     Lewis  v.  Woodall,  543. 

See  Attachment,  2, 3, 4.   Chancery,  12, 13.   Landlord  and  Tenant,  2. 

FATHER  AND  SON.     See  Deed. 

FI.   FA.  ATTACHMENT.     See  Attachment,  2,  3,  4. 

FOREIGN  ATTACHMENT.    See  Attachment,  1. 

FRANCHISE.     See  Railroad  Company. 

FRAUDULENT  ASSIGNMENT.     See  Landlord  and  Tenant,    1. 
Chancery,  13. 

FRAUDULENT  INSOLVENCY.     See  Chancery,  13. 

FRAUDULENT  MISREPRESENTATIONS.    See  Chancery,  6,  7,  8, 
9,  10,  12. 

FREE  NEGROES.    .See  Civil  Rights  Bill.    Indebitatus  Assumpsit. 

GARNISHEES.     See  Attachment,  4. 

HUSBAND  AND  WIFE.     See  Attachment,  3. 

INADEQUACY  OF  PRICE  OR  CONSIDERATION.    See  Chancery, 
9.     Execution,  1. 

INCAPACITY  TO  MAKE  A  CONTRACT.    See  Chancery,  9,  10. 

INDEBITATUS   ASSUMPSIT. 

The  disability  and  incompetency  of  free  negroes  to  testify  as  wit- 
nesses in  any  civil  action  in  which  a  white  person  is  a  party,  is  removed 
and  abolished  by  the  thirteenth  amendment  of  the  constitution  of  the 
United  .States,  and  the  act  of  Congress  entitled  "The  civil  rights  bill." 
And  a  negro  slave  continuing  voluntarily  in  the  service  of  her  former 
owner  after  the  adoption  of  it,  may  maintain  an  action  of  indebitatus 
assumpsit  against  him  to  recover  for  such  service  without  an  express 
contract  or  promise  on  his  part  to  pay  for  it.    Handy  v.  Clark,  16. 

INSOLVENCY.     See  Fraudulent  Insolvency. 

INSTALLMENTS.    See  Affidavit  of  Cause  of  Action,  3. 

INSURANCE. 

An  alteration  may  be  made  by  subsequent  agreement  between  the 
parties  to  it,  in  a  material  part  of  a  policy  of  insurance,  by  incorpora- 
ting it  in  the  body  of  the  poHcy  above  the  signature  of  the  President 
and  the  corporate  seal  of  the  company,  where  the  amount  of  the  in- 


INDEX.  671 


INSURANCE— Continued. 

surance  is  not  increased  by  the  alteration,  provided  it  is  afterward  re- 
delivered so  altered  either  in  fact,  or  in  contemplation  of  law,  to  the 
other  party  with  the  knowledge  and  consent  of  the  company.  Hoff- 
ecker  &f  Brother  v.  N.  C.  C.  M.  Ins.  Co.  306. 

INTEREST.     See  Usury. 

JOINT  AND  SEVERAL.    See  Promissory  Note,  6,  7.    Judgment. 

JUDGMENT. 

Judgment  on  a  joint  and  several  bond  of  two  obligors  entered  jointly 
against  them  more  than  four  years  after  the  death  of  one  of  them,  but 
under  a  warrant  of  attorney  which  did  not  authorize  the  confession  of 
judgment  jointly  and  severally  against  them,  set  aside.  Hukill  v. 
Fennemore  and  Hukill,  581. 

See  Error.    Affidavit  of  Cause  of  Action,  3,  4.    Chancery,  12,  13- 
Trusts. 

JUSTIFICATION.     vSee  Practice,  1,  3. 
LANDLORD  AND  TENANT. 

1.  A  letting  without  any  lease  or  agreement  in  writing  of  premises 
for  fifty  dollars  a  year  for  the  purpose  of  erecting  a  distillery  on  them 
by  the  lessee,  will  constitute  a  renting  for  a  year  under  the  statute; 
and  if  the  lessee  after  commencing  the  erection  of  the  building  upon 
the  premises,  and  before  the  completion  of  it,  fails  or  becomes  insol- 
vent and  abandons  the  work  upon  it,  the  lessor  will  have  a  lien  on  the 
lumber  used  in  the  erection  of  it  for  the  rent  then  due  him,  and  a  right 
to  retain  it  until  the  rent  is  paid,  or  tendered  to  him.  But  if  no  rent 
is  then  due  to  the  lessor,  and  the  lessee  in  consideration  of  his  failing 
circumstances  or  insolvency,  and  with  a  view  to  secure  the  payment 
for  the  lumber  to  the  particular  creditors  from  whom  he  purchased  it 
for  the  building,  in  preference  to  other  creditors,  resells  it  to  such 
creditors,  or  with  the  like  view  simply  assigns  it  by  an  instrument  of 
writing  to  them  without  any  price  stated,  but  with  a  covenant  that 
they  were  to  sell  it  and  out  of  the  sale  to  pay  the  debt  due  to  them  for 
it  and  to  hold  the  surplus  for  his  use  and  benefit,  such  resale  or  as- 
signment will  be  fraudulent  and  void  under  the  statutory  provisions 
against  preferring  creditors.  Rev.  Code,  467,  sec.  4.  And,  therefore, 
such  creditors  can  not  on  such  resale  or  assignment  of  it  to  them, 
maintain  an  action  against  the  lessor  to  recover  the  value  of  it  on  his 
refusal  to  allow  them  to  remove  it  from  the  premises.  Htimphries  & 
Tilghman  v.  Smith,  9. 

2.  A  landlord  buying  in  the  unexpired  term  of  his  tenant,  at  sheriflf's 
sale  of  his  goods  and  chattels  taken  in  execution  on  the  demised 
premises  at  rhe  suit  of  another,  will  not  be  entitled  to  a  year's  rent 
growing  due  at  the  time  of  the  sale,  to  be  paid  out  of  the  proceeds  of 
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it  in  preference  to  the  execution  creditor;  but  will  be  paid  out  of 
them,  the  rent  growing  due  up  to  the  purchase  of  the  term  by  him. 
W.  R.  &•  H.  Cause  v.  Richardson,  Sh'ff.  222. 

3,  Any  contract,  or  consent  pursuant  to  which  a  tenant  enters  into, 
or  continues  in  possession  of  lands,  tenements,  or  hereditaments  un- 
der an  agreement  to  pay  rent,  is  a  demise.  But  when  he  enters  into 
the  possession  of  a  farm  under  an  agreement  merely  to  till  it  on 
shares,  and  not  under  an  agreement  to  pay  rent  for  it,  it  will  not  be  a 
demise,  and  he  will  be  but  a  cropper  on  shares.  And  when  the  agree- 
ment is  not  in  writing,  it  will  be  a  question  of  fact  for  the  jury  to  de- 
cide from  the  evidence  whether  it  was  to  pay  rent,  or  otherwise.  If, 
however,  after  entering  into  possession  under  an  agreement  to  pay 
rent,  notwithstanding  the  landlord  retains  the  possession  of  the  man- 
sion, or  any  other  pai  t  of  the  farm  for  his  own  use  and  occupation,  he 
is  expelled  or  prohibited  by  the  act  of  the  landlord  from  tilling  and 
carrying  it  on  pursuant  to  the  agreement,  against  his  will  and  without 
his  consent,  it  will  amount  to  an  eviction  for  which  an  action  of  tres- 
pass quare  clausum  fregit  will  lie,  and  in  which  exemplary  damages 
may  be  recovered,  if  the  circumstances  attending  it  are  sufficiently 
aggravated  in  their  character  to  warrant  or  require  it.  Williams  v. 
Cleaver,  453. 

See  Eviction,  1,  2,  3,  4.     Execution,  2.     Trespass,  5. 

LEASE.     See  Landlord  and  Tenant,  1,  3. 

LEGACIES.     See  Devise,  3. 

LEVARI   FACIAS.     See  Execution,  2. 

LIEN.    See  Landlord  and  Tenant,  L    Mechanic  Lien  Law.    Re- 
plevin, 2. 

LIMITATION   OF  ACTIONS. 

In  mutual  accounts  between  the  plaintiff  and  defendant  in  an  action, 
the  statute  of  limitations  does  not  begin  to  run  against  the  plaintiff's 
until  the  date  of  the  last  item  charged  in  the  defendants'.  But  if 
barred,  any  direct  and  unqualified  acknowledgment  or  admission  after- 
ward made  by  the  defendant  that  the  account  of  the  plaintiff  is  still 
subsisting,  unsettled  and  good  against  him,  or  that  he  is  willing  to, 
and  will  settle  it  at  a  future  time,  will  take  it  out  of  the  operation  of 
the  statute.  Greenman  v.  Wilson's  Executors,  14. 
See  Attachment,  2. 

MARRIED  WOMEN.     See  Attachment,  3. 

MECHANIC   LIEN   LAW. 

1 .  The  claim  of  a  contractor  to  do  the  work  and  furnish  the  material 
in  painting,  glazing  and  varnishing  a  house,  is  within  the  purview  of 
the  mechanic  lien  law  or  statute.    And  when  they  are  to  be  paid  for  in 
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gross,  no  bill  of  particulars  of  the  kind  and  the  amount  of  the  mate- 
rials furnished  is  required,  nor  is  it  necessary  to  state  when  the  furnish- 
ing of  them  was  commenced  and  finished  in  such  a  case,  if  the  dates 
of  commencing  and  completing  the  contract  are  stated. 

2.  "  Two  two-story  brick  houses  (with  mansard  roof)  adjoining  each 
other  on  a  lot  at  the  southeasterly  intersection  of  Delaware  Avenue 
and  Rodney  Street  in  the  City  of  Wilmington,  with  the  number  of  feet 
on  each  of  them  and  on  the  other  two  lines  of  it  stated,"  is  a  sufficient 
description  of  the  several  pieces  of  ground  on  which  the  houses  are 
respectively  situated. 

3.  In  filing  the  claim  of  a  partial  contractor  to  do  the  work  on,  and 
furnish  the  materials  for,  a  specific  part  of  the  building,  begun  after 
the  commencement  of  it,  and  finished  before  the  erection  and  comple- 
tion of  the  entire  building,  the  time  of  the  commencement  and  of  the 
completion  of  it,  need  not  be  stated,  but  only  the  times  when  the 
work  done  and  the  materials  furnished  by  him  were  begun  and  fin- 
ished under  his  contract. 

4.  If  judgment  be  entered,  in  the  absence  of  an  affidavit  of  defence 
b)'  the  owner  of  the  building,  on  a  claim  the  contractor  has  erroneous- 
ly filed  within  sixty  days  after  the  completion  of  his  contract,  it  will 
not  be  set  aside  on  the  application  of  a  purchaser  of  the  premises  at 
sheriff''s  sale  on  a  mortgage  executed  by  the  owner  to  another  and 
recorded  after  he  had  commenced,  but  before  he  had  completed  his 
contract  on  the  building.     France  v.  Woolston,  557. 

MISFEASANCE.    See  Amendment  of  Pleading,  2. 
MORTGAGE.     .See  Execution,  2.     Mechanic  Lien  Law,  4. 
MUNICIPAL  CORPORATION.    See  Negligence,  8. 
MUTUAL  ACCOUNTS.     See  Limitation  of  Actions. 

NEGLIGENCE. 

L  A  person  injured  by  the  engine  or  cars  while  wrongfully  on  the 
track  or  siding  of  a  railroad  company  is  without  remedy,  unless  it  is 
proved  by  affirmative  evidence  that  the  ser\'ants  of  the  company  hav- 
ing the  management  of  them,  could  with  ordinary  care  and  diligence 
have  prevented  it  under  the  circumstances,  or  that  they  wilfully  or 
wantonly  did  it. 

2.  The  terms  ordinary  care  and  diligence  when  applied  to  the  man- 
agement of  railroad  engines  and  cars  in  motion,  must  be  understood, 
however,  to  import  all  the  care  and  circumspection,  prudence  and 
discretion  which  the  peculiar  circumstances  of  the  place  or  the  occa- 
sion reasonably  require  of  such  servants,  and  this  will  be  increased  or 
diminished  according  as  the  ordinary  liability  to  danger  and  accident 
and  to  do  injury  to  others  is  increased  or  diminished  in  the  movement 
and  operation  of  them. 
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3.  But  even  a  person  who  is  rightfully  on  the  track  or  siding  of  a 
railroad  company,  is  also  bound  to  use  ordinary  care  and  diligence  for 
his  own  protection  and  to  preserve  himself  from  injury  by  the  move- 
ment of  its  engines  or  cars,  and  though  injured  by  them  through  neg- 
ligence on  the  part  of  the  servants  of  the  company  having  the  manage- 
ment of  them,  yet,  if  he  has  by  his  own  negligence  contributed  in  any 
degree  to  the  happening  of  the  injury  to  him,  he  cannot  recover  any 
damages  for  it.    Patterson  v.  P.,  W.  &  B.  R.  R.  Co.  103. 

4.  Possession  to  be  adverse  must  be  upon  a  claim  of  right  or  title. 
If  it  be  taken  furtively  or  secretly,  it  will  not  be  adverse  in  law.  If  ac- 
quired openly  and  publicly  by  one  of  two  owners  of  adjoining  lands  in 
erecting  a  building  immediately  on  the  verge  of  his  above  the  surface 
of  the  ground,  but  by  digging  a  cellar  and  laying  the  foundation  and 
building  one  of  the  walls  of  it  partly  within  the  limits  and  entirely  be- 
low the  surface  of  the  adjoining  lands,  the  possession  will  be  adverse 
against  such  adjoining  owner,  and  if  held  uninterruptedly  under  a 
claim  of  right,  it  will  after  twenty  years  have  ripened  into  a  good  title; 
and  the  adjoining  owner  after  that  in  erecting  a  house  on  his  land  will 
have  no  right  to  build  his  cellar  wall  upon  the  foundation  of  it. 

5.  If  it  be  a  party  wall  in  the  Cit\'  of  Wilmington,  although  not 
originally  erected  as  such,  the  adjoining  owner  will  have  no  right  to 
build  on  the  foundation  of  it  without  first  complying  with  the  pro- 
visions of  the  city  charter  on  the  subject. 

6.  Assuming  it  to  be  a  party  wall  (the  jury  may  presume  a  wall 
standing  twenty  years  to  have  been  laid  in  due  form)  and  the  adjoining 
owner  has  complied  with  all  the  regulations  and  requirements  of  the 
statute,  and  has  thereby  acquired  a  right  to  use  such  wall  and  founda- 
tion, it  will  not  exempt  him  from  the  obligation  to  use  and  exercise 
all  proper  care  and  caution  to  prevent  injury  to  the  house  of  his  neigh- 
bor, in  building  afterward  adjoining  them  on  his  premises. 

7.  The  all  important  question  in  the  case  is  one  of  negligence,  or  no 
negligence,  which  is  to  be  considered  in  the  light  of  all  the  transac- 
tions in  the  case;  and  the  necessity  for  the  exercise  of  care,  caution 
and  skill  is  enhanced  in  proportion  to  the  danger  to  the  adjoining 
property  from  the  nature  of  the  work  to  be  done.  If  reasonable  care, 
caution  and  skill  were  exercised  under  the  circumstances  and  in 
accordance  with  the  nature  and  requirements  of  the  undertaking,  the 
defendant  is  not  guilty  of  negligence,  or  liable  for  the  injury. 
O' Daniel  v.  The  Baker's  Union,  488. 

8.  In  an  action  under  the  statute  in  relation  to  injuries  or  death 
occasioned  by  unlawful  violence  or  negligence,  by  the  administrator 
of  a  deceased  person,  against  a  municipal  corporation  to  recover 
damages  for  his  death  occasioned  by  its  negligence,  if  the  declaration 
contains  but  one  count  alleging  misfeasance,  and  he  proves  nonfeas- 
ance merely  on  the  part  of  the  corporation,  he  will  be  nonsuited; 
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and  leave  to  amend  the  declaration  by  the  addition  of  another  count 
alleging  nonfeasance  simply  on  the  part  of  the  corporation,  after  the 
argument  of  the  motion  for  a  nonsuit,  will  not  be  granted.  Flana- 
gan's Admr.  v.  The  City  of  Wilmington,  548. 

9.  If  the  contributory  negligence  of  the  plaintiff,  who  is  injured  in 
driving  upon  a  private  railroad  crossing  by  a  passing  train  of  cars, 
without  stopping  or  looking  out  and  listening  before  driving  upon  it, 
for  a  train  that  may  be  approaching  it  from  either  direction,  clearly 
appears  from  the  evidence  for  him  in  an  action  on  the  case  against 
the  railroad  company  for  the  injury,  the  defendant  will  be  entitled  to 
a  nonsuit.    Lynam  and  Wife  v.  P.,  W.  &  B.  R.  R.  Co.,  583. 

10.  The  proprietors  of  a  steam  tug  boat  who  have  by  contract  with 
the 'company  the  exclusive  right  and  privilege  of  towing  vessels  on  the 
Chesapeake  and  Delaware  Canal  by  steam  or  horse  power,  except 
boats  propelled  by  steam,  or  such  as  are  provided  with  their  own 
horses  or  mules  to  tow  them,  are  liable  while  such  steam  tug  is  engaged 
in  towing  a  row  of  canal  barges  in  a  line  astern  of  her,  which  belong  to 
other  persons  and  are  manned  by  crews  employed  and  paid  by  the 
respective  owners  of  them,  for  a  collision  of  one  of  the  barges  with  a 
sloop  belonging  to  other  persons  which  they  were  at  the  same  time 
towing  by  mules  in  the  opposite  direction  on  the  canal,  caused  by  the 
negligence  and  failure  of  the  captain  and  crew  of  the  barge  to  steer 
it  in  meeting  and  passing  the  sloop;  but  if  the  person  in  command  of 
the  sloop  also  fails  to  exercise  ordinary  care,  skill  and  prudence  to 
avoid  it,  or  contributes  by  any  negligence  on  his  part  to  the  collision, 
the  owner  of  the  cargo  of  the  sloop  cannot  maintain  an  action  against 
them  for  the  injury  and  loss  occasioned  by  it.  Jefferson  v.  Brady  &  Co. 
626. 

See  Chancery,  12. 

NIL   DEBIT.     See  Eviction,  1. 

NONFEASANCE.     See  Amendment  of  Pleading,  2. 

NOTICE.    See  Execution,  1,  2.    Promissory  Note,  1,  2.    Witness,  I. 

NUL  TIEL  RECORD.     See  Amendment  of  Pleading,  1. 

OFFICES.    See  Public  Offices. 

PARTITION.     See  Trespass,  2,  3. 

PARTNERSHIP. 

1 .  A  written  acknowledgment  signed  and  given  to  the  complainant 
by  the  respondent  that  they  had  on  that  day  purchased  the  quantity 
of  land  described  in  it,  the  complainant  paying  for  the  same  the  sum 
of  three  thousand  dollars,  for  which  the  respondent  received  the  deed, 
but  acknowledging  and  agreeing  that  the  complainant  was  to  be  paid 
back  his  three  thousand  dollars  with  interest,  and  receive  as  his  share 
of  the  profits,  if  any  there  should  be,  two-thirds,  and  he  one-third, 
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and  if  a  loss  should  be  sustained,  they  were  to  bear  it  in  the  said  pro- 
portion; and  in  consideration  of  his  receiving  the  deed,  he  executed 
that  day  a  judgment  bond  for  three  thousand  dollars  for  which  he  held 
himself  accountable  until  the  property  should  be  sold,  when  the  pro- 
ceeds of  such  sale  should  go  to  pay  off  said  bond.  And  it  was  also  at 
the  same  time  agreed  between  them,  though  not  stated  in  the  acknowl- 
edgment, that  in  the  mean  time  judgment  should  not  be  entered  on  the 
bond,  and  which  was  not  done  until  five  years  and  three  months 
thereafter,  nor  untjl  after  most  of  the  land  had  been  sold,  and  the 
agreement  had  been  denied  and  repudiated  by  the  respondent.  The 
land  referred  to  lay  in  the  city  of  Wilmington,  and  the  latter  proceed- 
ed soon  after  the  purchase  of  it,  to  have  it  surveyed  and  laid  off  into 
city  lots,  and  to  erect  houses  and  make  other  improvements  upon  them 
at  his  sole  expense,  and  from  time  to  time,  to  sell  and  convey  the 
same  as  his  own  property.  Held  in  the  absence  of  any  direct  or  pos- 
itive evidence  to  the  contrary,  that  the  agreement  constituted  a  bona 
fide  and  valid  contract  of  partnership  of  a  special  character  between 
them,  and  that  the  three  thousand  dollars  paid  by  the  complainant  for 
the  land,  was  an  advance  of  capital  by  him  on  account  of  the  partner- 
ship, and  was  not  a  usurious  loan  of  that  amount  of  money  to  the  re- 
spondent under  a  false  and  fraudulent  pretense  of  such  a  partnership 
contract  for  the  purpose  of  evading  the  prohibition  of  the  statute 
against  usury,  without  adequate  hazard  or  risk  of  the  principal  or  any 
part  of  it  in  the  undertaking,  nor  a  grossly  unequitable,  hard  or  un- 
conscionable contract  for  exorbitant  profits  on  the  amount  of  money 
embarked  by  him  in  it,  without  adequate  risk  or  hazard  of  incurring 
any  loss  by  it;  and  that,  therefore,  the  complainant  was  entitled  to 
receive,not  only  the  amount  of  the  bond  with  interest, but  the  respond- 
ent was  bound  to  account  to  him  for  two-thirds  of  the  net  profits 
realized  from  the  sale  of  the  lots,  independent  of  the  improvements 
made  upon  them  by  him,  and  of  the  increased  value  of  the  land  still 
retained  and  held  by  him.    Phinkett  v.  Dillon,  338. 

2.   One  member  of  a  partnership  is  not  liable  for  money  loaned  to 
another  member  of  it  before  the  formation  of  the  partnership  between 
them,  although  it  was  borrowed  for,  and  was  afterward  put  into  the 
partnership  and  he  knew  the  facts.    Baxter  v.  Plunkett,  450. 
See  Replevin,  3. 

PART  PAYMENT  OF  A  DEBT.    See  Chancery,  11. 

PARTY  WALL.     See  Negligence,  4,  5,  6,  7. 

PASSIVE  TRUST.     See  Trusts. 

PLEADING. 

1.   When  copies  of  two  promissory  notes  and  an  affidavit  of  the 
causes  of  action  by  the  plaintiff  have  been  filed  under  the  statute,  but 
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no  judgment  is  asked  for  or  taken  thereon  at  the  first  term,  another 
and  independent  count  for  a  sum  of  money  lent,  or  for  money  had 
and  received,  may  be  joined  with  the  counts  on  the  notes  in  the  dec- 
laration afterward  filed  in  the  suit.    Dehavefi  v.  Tiveed,  234. 

2.  A  general  demurrer  to  a  plea  or  declaration  admits  the  facts  al- 
leged in  it  in  that  action,  but  not  in  a  subsequent  action  between  the 
same  parties. 

3.  An  action  for  money  had  and  received  will  lie  at  the  suit  of  a 
party  to  an  illegal  wager  against  the  stake  holder  who  has  paid  it  over 
to  the  other  party  without  his  consent,  to  recover  the  money  deposited 
by  him  in  his  hands  at  the  time  of  entering  into  it  witliout  a  previous 
demand  upon  him  for  the  amount.    Pearce  v.  Provost,  467. 

See  Amendment  of  Pleading,  1,2.    Affid.wit  of  C.\ise  of  Action, 
2.     Eviction,  1.     Witness,  6.     Usury,  5. 

POLICE   POWER.     See  Raii.koad  Company,  3. 

POLICY   OF  INSURANCE.     See  Insurance. 

POST  TESTAMENTARY   CHILDREN.     See  Devise,  3,  4. 

PRACTICE. 

\.  In  an  action  of  trespass  qiinre  clausum  f regit  where  the  only  plea 
is  a  justification  of  it,  and  any  evidence  is  introduced  by  the  defend- 
ant to  support  it,  he  will  be  entitled  to  the  opening  and  conclusion  to 
the  jury.     Tatnall  &  Richardson  v.  Dean,  287. 

2.  Mere  inadequacy  of  price,  unless  it  is  so  gross  as  to  shock  the 
sense  of  the  court,  is  not  sufficient  to  set  aside  a  sale  of  land  by  the 
sheriff;  but  whenever  objection  is  made  in  due  form  to  the  confirma- 
tion of  it  on  the  alleged  ground  that  proper  notice  of  it  had  not  been 
given  or  posted  or  published  by  him,  he  will  be  required  to  prove  that 
it  had  been  duly  given  in  such  manner  by  him.  Roger  v.  Ochellree 
and  Mc Mullen,  452. 

3.  When  the  only  pica  in  an  action  of  trespass  qiiare  claiisum  fregit 
is  justification  and  a  right  of  way  through  the  locus  in  quo,  the  burthen 
of  establishing  it  is  on  the  defendant,  and  gives  him  the  opening  and 
conclusion.     Cooper  v.  McBride,  461. 

4.  In  an  action  on  the  case,  if  the  declaration  contains  but  one 
count  alleging  misfeasance  and  the  proof  is  of  nonfeasance  merely, 
leave  to  amend  it  by  adding  another  count  for  nonfeasance  simply, 
after  the  argument  of  a  motion  for  a  nonsuit,  will  not  be  granted. 
Flanagan's  Admr.  v.  The  City  of  Wilmington,  548. 

See  Affidavit  of  Cause  of  Action,  1,  2,  3,  4,  5.    Amendment  of 
Pleading,  1,  2.     Judgment. 

PRESUMPTIONS.  See  Negligence,  6.  Trusts.  Promissory  Note,  3. 
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1.  The  insolvency  of  the  maker  will  not  dispense  with  the  necessity 
of  giving  notice  to  the  indorser  of  the  non-payment  of  the  promissory 
note  by  him  at  its  maturity,  or  of  proving  enough  to  dispense  with  the 
necessity  of  giving  such  notice. 

2.  If  the  maker  and  the  payees  and  indorsers  of  a  promissory  note 
jointly  borrow  for  their  mutual  benefit  and  accommodation  the  money 
for  which  it  is  given,  any  promise  made  by  the  payees  and  indorsers 
before,  or  at  the  time  of  its  falling  due,  or  after  its  maturity,  that  they 
will  pay  it,  will  dispense  with  the  necessity  and  will  amount  to  an 
implied  waver  of  notice  of  the  non-payment  of  it  by  the  maker  at 
maturity.     Bunk  of  Seaford  v.  Connoway  and  Ewing,  206. 

3.  Whenever  a  promissory'  note  signed  on  the  back  of  it  by  an  en  tire 
stranger  on  the  face  of  it,  is  in  the  hands  of  the  payee  in  the  body  of 
it,  it  is  to  be  presumed  that  it  was  so  signed  by  him  at  the  time  of  the 
making  of  it,  and  that  he  is  a  joint  maker,  and  not  an  indorser  of  it. 
And  in  a  suit  upon  it  by  such  payee  against  him  as  a  joint  maker  of 
it,  another  joint  maker  will  not  be  a  competent  witness  for  him. 

4.  A  member  of  the  bar  in  another  State  who  had  been  counsel 
there  of  a  party  to  a  suit  in  this  State,  will  not  be  a  competent  witness 
in  the  case.     Gilpin  v.  Marley,  284. 

5.  A  material  alteration  made  in  a  promissory  note  by  the  holder  of 
it  for  his  benefit  without  the  authority  or  consent  of  the  indorser  of  it, 
but  afterward  erased  by  him  also  without  the  authority  or  knowledge 
of  the  indorser  before  the  maturity  of  it,  although  made  without  any 
fraudulent  intention  on  his  part,  will  vitiate  and  avoid  the  note.  War- 
pole  V.  Ellison,  322. 

6.  In  a  several  action  against  one  of  two  makers  of  a  negotiable 
promissory  note,  judgment  refused  at  the  first  term  on  the  copy  of  the 
cause  of  action  and  aflSdavit  filed  by  the  plaintiff,  without  an  affidavit 
of  defence  by  the  defendant. 

7.  Query — Does  the  statutory  provision  that  "an  obligation,  or 
written  contract,  of  several  persons,  .shall  be  joint  and  several,  unless 
otherwise  expressed,"  apply  to  a  negotiable  promissory  note  made  by 
two  persons?     Gale  v.  Myers,  546. 

See  Affidavit  of  Cause  of  Action,  1,  2.    Evidence,  1. 
Partnership,  2.    Pi.e.^ding,  1.    Usury,  1,  2,  5,  6.    Witness,  I,  5. 
PROPERTY,  Plea  of  in  Another.    See  Replevin,  3. 
PROTEST.     See  Evidence,  1. 

PUBLIC  OFFICES. 

Public  offices  in  this  country  are  created  for  the  public  good,  and 
not  for  private  emolument  or  benefit,  and  no  action  at  law  will  lie  on  a 
contract  between  two  officers  in  the  mail  service  of  the  United  States, 
the  consideration  of  which  was  an  exchange  of  offices  between  them. 
Stroud  V.  Smith,  448. 


INDEX.  679 


PUBLIC  ROAD.    See  Commissioners  or  a  Town. 

RAILROAD   COMPANY. 

1.  The  charter  of  a  railroad  company  is  a  contract  between  the 
State  and  the  company  within  the  prohibitory  clause  of  the  constitu- 
tion of  the  United  States  which  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts.  And  an  act  of  the  Legisla- 
ture having  the  effect  to  abridge  to  restrict  any  power  or  privilege 
vested  by  the  charter  which  is  material  to  the  beneficial  exercise  of  the 
franchise  granted,  without  the  reservation  of  the  right  to  pass  such  act, 
and  passed  without  the  consent  of  the  company,  impairs  the  obliga- 
tion of  the  contract,  and  is  invalid. 

2.  The  power  of  the  railroad  company  to  charge  for  the  transporta- 
tion of  passengers  and  freight  is  one  essential  to  the  enjoyment  of  the 
franchise,  and  must  be  presumed  to  have  been  the  consideration  for 
which  the  corporators  accepted  the  charter,  invested  their  money  and 
assumed  the  obligations  inposed  upon  them;  and  the  power  to  adjust 
its  tariff  of  charges  by  its  own  officers,  according  to  their  views  of  the 
necessities  of  business  and  of  justice  to  the  public,  without  any  reserva- 
tion in  the  charter  of  such  legislative  supervision  or  control  over  them, 
being  a  part  of  the  franchise  as  it  was  granted,  an  act  of  the  legislature 
which  assumes  for  the  State  the  right  to  regulate  what  under  the  char- 
ter was  granted  as  an  absolute  discretion  to  the  corporation,  viz.,  the 
right  to  adjust  its  tariff  of  charges  for  the  carriage  of  passengers  and 
freiglit,  undoubtedly  impairs  the  obligation  of  the  contract  in  the  sense 
of  the  constitutional  prohibition,  and  is  inoperative  and  void. 

3.  The  police  power  of  the  State  comprehends  all  those  general  laws 
of  internal  regulation  which  are  necessary  to  secure  the  peace,  good 
order,  health  and  comfort  of  society,  but  the  proper  limit  in  its  bearing 
upon  chartered  rights  and  privileges  of  private  corporations  for  public 
uses,  would  seem  to  be  this:  that  the  legislature  may  at  all  times  regu- 
late the  exercise  of  the  corporate  franchise,  by  general  laws  passed  in 
good  faith  for  the  legitimate  ends  contemplated  by  the  State  police 
power,  that  is,  for  the  peace,  good  order,  health,  comfort  and  welfare 
of  society,  but  it  cannot,  under  the  color  of  such  laws,  destroy  or  im- 
pair the  franchise  itself,  nor  any  of  those  rights  or  powers  which  are 
essential  to  the  beneficial  exercise  of  it.  P.,  W.  a?  B.  R.  R.  Co.,  v. 
Bowers,  506,  507. 

See  Negligence,  1,  2,  ?>,  9.     St.\te  Tax. 
RECOGNIZANCE  IN  THE  ORPHANS'  COURT.    See  Tender,  1,  2. 
REGULATION  OF  COMMERCE.    See  State  Tax. 
RELEASE.     See  Chancery,  11,  12. 
RENT.     See  Landlord  and  Tenant,  1,  2,  3.    Eviction,  1,  3,  4. 
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REPLEVIN. 

1.  In  an  action  of  replevin  founded  on  a  recent  purchase  and  bill  of 
sale  for  the  goods,  the  jury  must  be  satisfied  that  it  was  an  actual,  and 
not  a  pretended  sale  of  them  merely  by  the  vendor  to  the  purchaser, 
and  that  they  were  delivered  into  his  possession  as  soon  as  they  rea- 
sonably and  conveniently  could  have  been  under  the  circumstances 
with  the  exercise  of  due  diligence  and  attention  on  the  part  of  the  pur- 
chaser, or  he  will  not  be  entitled  to  recover  in  the  action. 

2.  But  if  the  jury  should  not  be  so  satisfied,  and  the  goods,  though 
replevied,  have  in  the  mean  while  remained  in  the  custody  of  ware- 
housemen who  have  a  large  claim  and  a  lien  upon  them  for  storage,  the 
verdict  for  the  defendant,  is  not  to  be  for  a  return  of  the  goods,  but  for 
damages  to  the  full  value  of  the  goods  when  replevied.  Taylor  v. 
Richardson,  300. 

3.  A  third  person  in  whom  property  is  pleaded  in  an  action  of  re- 
plevin, is  not  a  competent  witness  for  the  defendant  that  he  and  the 
plaintiff  were  partners  in  business,  and  that  it  was  partnership  prop- 
erty of  theirs  when  it  was  seized  in  execution  as  such,  at  the  suit  of 
another  against  him  solely.     Lalley  v.  Truitt,  578. 

RESCINDING  CONTRACT  FOR  SALE  OF  LAND.    See  Chancery, 
6,  7,  8,  Q,  10. 

RESIDUARY   DEVISE.     See  Devise,  5. 

REWARD. 

In  an  action  for  a  reward  offered  for  the  return  of  lost  goods,  by  a 
party  who  has  performed  the  prescribed  condition  of  it,  by  finding  and 
returning  them  to  the  owner,  he  will  be  entitled  to  recover  it  although 
he  did  not  know  at  the  time  he  returned  them,  that  any  reward  had 
been  offered  for  them.    Eagle  v.  Smith,  293. 

RIGHT   OF  WAY.     See  Trespass,  7,  8. 

SALE   OF   GOODS.     See  Bill  of  Lading,  3.    Replevin,  1,  2. 

SALE  OF  LAND.    See  Chancery,  1,  2,  3,  4,  5,  6,  7,  8,  9,  10.     Execu- 
tion, 1,  2.     Deed. 

SPECIFIC  PERFORMANCE.     See  Chancery,  1,  2,  3,  4,  5. 

STEAM   TUG   COLLISION.    See  Negligence,  10. 

STATE  BOND.     See  Usury,  2. 

STATE   TAX. 

An  Act  of  the  Legislature  imposing  on  every  person,  corporation, 
or  association  or  company  of  persons  not  a  corporation,  engaged,  or 
engaging  in  the  business  of  carrying  passengers  by  steam  power, 
whether  on  land  or  water,  in,  through,  upon,  over,  or  across  any  por- 
tion of  this  State,  or  within  the  territorial  limits  of  it,  a  State  Tax  at 
and  after  the  rate  of  ten  cents  for  every  passenger  so  transported 
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within  this  State  to  be  paid  into  the  hands  of  the  State  Treasurer  for 
the  use  of  the  State;  and  further  providing  that  in  case  there  be  in 
the  charter  of  any  corporation  Hable  to  the  provisions  of  the  act,  any 
clause  or  provision  so  restricting  the  amount  of  toll  to  be  charged  for 
the  transportation  of  passengers,  as  that  the  act  would,  according  to 
the  present  rate  of  charges  of  such  corporation,  operate  unjustly,  then 
such  corporation  shall  have  the  right  to  increase  the  said  toll  to  the 
amount  of  said  tax;  but  excluding  soldiers  and  sailors  of  the  United 
States  when  so  transported,  from  the  number  of  passengers  required 
to  be  returned  monthly  by  such  person,  association,  company,  or  cor- 
poration to  the  State  Treasurer  by  the  act;  and  also  providing  that 
when  the  transportation  of  a  passenger  shall  be  by  railroad,  and  the 
direction  and  length  of  his  journey  shall  be  such  as  to  require  him  to 
travel  on  more  than  one  road  on  the  same  occasion,  there  shall  be  but 
one  tax  paid  to  the  State  Treasurer,  and  that  shall  be  paid  by  the  per- 
son, association,  company,  or  corporation  upon  whose  road  his  jour- 
ney begins,  is  not  an  act  which  imposes  the  tax  upon  the  business  of 
the  carrier,  to  be  measured  by  the  number  of  passengers  transported, 
but  an  act  which  imposes  the  tax  upon  the  passengers  so  transported, 
to  be  collected  by  the  carrier  for  the  State,  and  so  far  as  it  operates 
upon  persons  entering  into,  departing  from,  or  passing  through  the 
State,  is  in  effect  an  act  to  regulate  commerce  between  this  and  other 
States,  and  is,  therefore,  inoperative  and  invalid  under  the  provision 
of  the  Constitution  of  the  United  States  which  confers  on  Congress 
the  power  "to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes."  State  Treasurer  v. 
P.,  W.  &  B.  R.  R.  Co.,  158. 

STATUTE  OF  FRAUDS.    See  Contract  to  Pay  the  Debt  of  An- 
other, 1,  2. 

STATUTE   OF   LIMITATIONS.     See   Limitation  of  Actions. 

TAX.     See  State  Tax. 

TENANT.     See  Landlord  and  Tenant.    Trespass,  5. 

TENDER. 

1.  The  court  will  not  on  motion  strike  out  the  plea  of  nul  tiel 
record  when  joined  with  the  plea  of  tender  to  a  scire  facias  on  a  re- 
cognizance in  the  Orphans'  Court,  but  will  allow  the  writ  to  be 
amended  to  avoid  material  variance  between  it  and  the  record  of  the 
recognizance  after  the  jury  is  sworn. 

2.  In  such  case  the  direct  offer  of  the  share  due  on  the  recogni- 
zance to  the  party  entitled  by  the  recognizor  in  a  roll  of  legal  tender 
notes  held  out  in  his  hand  at  the  time,  without  stating  the  amount  of 
them,  and  peremptorily  refused  by  the  other  party  without  inquiring 
the  amount  of  the  money  offered,  constituted  a  good  and  sufficient 
tender  in  law.    Slate  use  of  Cannon  v.  Spicer,  100. 
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TOWING  COMPANIES,  LIABILITY  OF,  FOR  COLLISIONS.    See 
Negligence,  10. 

TRESPASS. 

1.  In  an  action  of  trespass  quare  clausum  f regit  the  plaintiff  must 
prove  the  description  and  abuttals  of  the  close  as  set  forth  by  him 
with  substantial  accuracy,  or  he  will  not  be  entitled  to  recover. 

2.  If  on  a  survey  and  plat  returned  in  a  proceeding  in  the  Court  of 
Chancery,  certain  premises  be  defined  and  described  with  a  line  so 
many  feet,  specifying  the  number  of  them,  on  a  certain  street,  and  by 
decree  in  partition  the  return  is  confirmed,  and  the  premises  are  so 
assigned  and  allotted  in  severalty  to  one  of  the  parties  entitled,  all 
persons  afterward  succeeding  to  the  title  to  them  under  him,  will  be 
estopped  from  controverting  the  length  of  the  line  therein  stated  in  a 
collateral  suit  or  proceeding  in  any  other  court.  Schoen  v.  McComb 
etal.  213. 

3.  A  decree  in  partition  in  Chancery  is  final  and  conclusive  between 
the  parties  and  all  claiming  under  them  until  appealed  from,  as  to  the 
length  of  the  line  of  an  allotment  of  the  lands  and  tenements  assigned 
in  severalty  to  one  of  the  parties,  as  the  same  is  described  and  desig- 
nated in  the  proceeding  in  partition,  notwithstanding  there  is  a  dis- 
crepancy in  respect  to  the  length  of  it,  between  the  partition  and  all  the 
title  papers  pertaining  to  the  premises  prior  to  it ;  and  a  party  claim- 
ing under  it,  will  be  thereby  concluded  and  estopped  from  controvert- 
ing or  calling  in  question  the  correctness  of  it,  in  an  action  of  tres- 
pass quare  clausum  f regit  brought  against  him  by  the  owner  of  ad- 
joining premises,  although  the  latter  was  not  a  party  or  privy  to  the 
partition.     McComb  et  al.  v.  Schoen,  260. 

4.  In  an  action  of  trespass  quare  clausum  fregit  where  the  only 
plea  is  a  justification  of  it,  and  any  evidence  is  introduced  by  the  de- 
fendant to  support  it,  he  will  be  entitled  to  the  opening  and  conclusion 
to  the  jury.     Tatnall  6f  Richardson  v.  Dean,  287. 

5.  An  action  of  trespass  quare  clausum  fregit  will  lie  at  the  suit  of  a 
preceding  tenant  against  the  succeeding  tenant  of  a  farm  for  wilfully 
allowing  his  hogs  on  the  farm  to  continually  trespass  on  and  damage 
the  wheat  of  the  former  while  growing  and  being  harvested  upon  it. 
Morrison  v.  Mitchell,  324. 

6.  Any  contract,  or  consent  pursuant  to  which  a  tenant  enters  into, 
or  continues  in  possession  of  lands,  tenements,  or  hereditaments  under 
an  agreement  to  pay  rent,  is  a  demise.  But  when  he  enters  into  the 
possession  of  a  farm  under  an  agreement  merely  to  till  it  on  shares, 
and  not  under  an  agreement  to  pay  rent  for  it,  it  will  not  be  a  demise, 
and  he  will  be  but  a  cropper  on  shares.  And  when  the  agreement  is 
not  in  writing,  it  will  be  a  question  of  fact  for  the  jury  to  decide  from 
the  evidence  whether  it  was  to  pay  rent,  or  otherwise.  If,  however, 
after  entering  into  possession  under  an  agreement  to  pay  rent,  not- 
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withstanding  the  landlord  retains  the  possession  of  the  mansion,  or 
any  other  part  of  the  farm  for  his  own  use  and  occupation,  he  is  ex- 
pelled or  prohibited  by  the  act  of  the  landlord  from  tilling  and  carry- 
ing it  on  pursuant  to  the  agreement,  against  his  will  and  without  his 
consent,  it  will  amount  to  an  eviction  for  which  an  action  of  trespass 
quare  clausum  f regit  will  lie,  and  in  which  exemplary  damages  may  be 
recovered,  if  the  circumstances  attending  it  are  suflRciently  aggravated 
in  their  character  to  warrant  or  require  it.  Williams  v.  Cleaver,  453, 
454. 

7.  When  the  only  plea  in  an  action  of  trespass  quare  clausum  f regit 
is  justification  and  a  right  of  way  through  the  locus  in  quo,  the  bur- 
then of  establishing  it  is  on  the  defendant,  and  gives  him  the  opening 
and  conclusion. 

8.  A  continued  and  uninterrupted  adverse  use  of  a  private  way  over 
another's  land  for  twenty  years  establishes  a  legal  right  to  use  and 
enjoy  it.  But  such  use  of  it  must  be  under  a  claim  of  right,  and  not 
by  the  consent,  license,  or  indulgence  merely  of  the  owner  of  the  land, 
for  this  is  the  meaning  of  the  term  adverse  when  it  is  thus  employed 
in  its  legal  sense.  If  the  use  of  it,  however,  commenced  with  the  con- 
sent or  permission  of  the  owner  of  the  land,  or  those  through  whom 
he  claims,  it  cannot  grow  or  ripen  into  a  right  so  long  as  the  consent 
or  permission  is  presumed  to  continue,  and  which  will  be  presumed  to 
continue  until  it  is  satisfactorily  shown  to  have  been  afterward  contin- 
uously used  and  enjoyed  for  twenty  years  as  a  right.  Cooper  v. 
Mc Bride,  461. 

TRUSTS. 

1.  The  eldest  male  heir  of  a  deceased  trustee  is  the  proper  party 
to  sue  in  ejectment  to  recover  the  land  claimed  under  the  trust. 

2.  The  equitable  interest  or  estate  of  a  cestui  que  trust  in  a  dry  or 
passive  trust  merely,  is  liable  to  execution  and  sale  on  a  judgment 
recovered  against  him ;  and  in  an  action  of  ejectment  by  the  trustee 
to  recover  the  land  sold  under  the  judgment,  the  court  will  presume 
on  a  special  verdict  finding  the  facts,  that  such  a  trust  outstanding  in 
his  own  trustee,  has  been  surrendered,  and  the  legal  estate  has  been 
conveyed  to  him  by  the  trustee  pursuant  to  the  directions  of  the  deed 
creating  the  trust.    Doe  d.  McMullen  v.  Lank,  648. 

USURY. 

1.  If  the  President  of  a  Bank  individually  agrees  with  a  party  on 
his  application  to  borrow  six  hundred  dollars  for  a  year,  and  to  know 
on  what  terms  he  can  get  it  upon  his  promissory  note  for  that  amount 
indorsed  by  another  person  named  to  him,  to  let  him  have  it  at  twelve 
per  cent.,  and  then  directs  him  to  draw  a  note  to  the  order  of  such 
person  for  that  amount  payable  in  one  year  with  the  interest  added, 
and  get  it  indorsed  by  him,  which  is  done  and  he  then  takes  the  note 
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and  gives  him  a  check  for  five  hundred  and  sixty-four  dollars,  or  directs 
the  cashier  to  enter  that  amount  to  his  credit  in  the  Bank,  the  con- 
tract will  be  usurious  and  the  note  void,  and  no  action  will  lie  upon 
it  at  the  suit  of  the  Bank  against  the  indorser,  although  it  has  no 
knowledge  of  the  transaction,  except  what  the  President  alone  possess- 
es in  regard  to  it.    Newport  National  Bank  v.  Tweed,  225. 

2.  A  contract  to  exchange  a  one  thousand  dollar  State  bond  for  a 
promissory  note  for  one  thousand  dollars  at  three  months,  to  be  in- 
dorsed by  a  certain  party  mentioned,  the  bond  to  be  sold  the  same  day 
by  the  maker  of  the  note  at  ninety- three  per  cent,  in  the  market,  will 
not  be  usurious,  unless  the  transaction  appears  to  have  been  designed 
by  the  parties  to  conceal  and  disguise  a  loan  of  money  at  a  usurious 
rate  of  interest.    England  v.  Moore,  289. 

3.  Any  intentional  taking,  either  directly  or  indirectly,  of  interest 
on  a  loan  of  money  at  a  higher  rate  of  interest  than  is  allowed  by  the 
statute,  is  usurious,  and  subjects  the  party  guilty  of  it,  to  the  penalty 
or  forfeiture  imposed  by  it.  There  must  be  however,  an  agreement  di- 
rectly or  indirectly,  between  the  lender  and  the  borrower  when  the 
loan  is  made,  that  the  borrower  shall  pay  the  lender  directly  or  indi- 
rectly a  higher  rate  of  interest  than  six  per  centum  per  annum  upon 
it.     Calley  v.  Erb,  315. 

4.  The  maker  of  a  promissory  note  in  an  action  by  an  indorsee 
against  the  payee  and  indorser  of  it,  is  a  competent  witness  to  prove 
any  fact  in  regard  to  it,  to  which  any  other  witness  would  be  compe- 
tent to  testify,  provided  he  is  not  shown  to  be  legally  infamous,  or  is 
not  directly  interested  in  the  result  of  the  suit. 

5.  No  special  plea  of  usury  is  necessary  in  an  action  of  assumpsit 
on  a  promissory  note,  but  the  same  may  be  given  in  evidence  under 
the  plea  of  non  assumpsit. 

6.  There  can  be  no  doubt  or  question  when  a  promissory  note  is 
indorsed  by  the  payee  for  the  accommodation  of  the  maker,  and  there 
is  no  other  consideration  for  it  between  them,  and  another  then  dis- 
counts it  for  the  maker  at  a  higher  rate  of  discount  than  six  per  cent, 
upon  the  face  of  it,  and  resorts  to  this  method  of  advancing  or  loaning 
him  money  at  a  higher  rate  of  interest  than  six  per  cent,  per  annum 
for  the  purpose  of  evading  the  statute  against  usury,  that  no  action  will 
lie  at  his  suit  against  either  the  indorser  or  the  maker,  to  recover  the 
amount  of  it,  because  such  a  contract  is  a  corrupt  and  usurious  con- 
tract for  the  loan  of  money  by  him  to  the  maker,  and  as  such  is  pro- 
hibited by  the  statute. 

7.  If  any  usurious  taint  affects  and  vitiates  an  original  promissory 
note  and  the  same  is  extended  to  and  involved  in  the  renewal  of  it 
afterward,  it  will  have  the  like  effect  upon  the  latter,  and  will  vitiate  it 
also.     Cleaden  v.  Webb,  473. 

VARIANCE.     See  Amendment  of  Pleading,  1. 
VOID   DEVISE.     See  Devise,  1. 
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WAGER. 

1.  When  a  wager  is  calculated  to  seriously  interfere  with,  or  preju- 
dicially affect  the  character  and  reputation,  or  the  private  rights,  feel- 
ings, or  interests  of  a  third  person,  no  action  at  law  will  lie  for  the  re- 
covery of  the  money  upon  it.  The  general  principle  in  regard  to  wa- 
gers of  a  political  and  party  character  announced  in  Porter  v.  Sawyer, 
1  Harr.  517,  recognized  and  affirmed,    Griffith  v.  Pearce,  209. 

2.  A  general  demurrer  to  a  plea  or  declaration  admits  the  facts  al- 
leged in  it  in  that  action,  but  not  in  a  subsequent  action  between  the 
same  parties. 

3.  An  action  for  money  had  and  received  will  lie  at  the  suit  of  a 
party  to  an  illegal  wager  against  the  stake-holder  who  has  paid  it 
over  to  the  other  party  without  his  consent,  to  recover  the  money  de- 
posited by  him  in  his  hands  at  the  time  of  entering  into  it  without  a 
previous  demand  upon  him  for  the  amount.    Pearce  v.  Provost,  467. 

WAIVER  OF  NOTICES.    See  Promissory  Note,  1. 

WARRANT  OF  ATTORNEY.     See  Judgment. 

WILL.     See  Devise. 

WITNESS. 

1.  In  this  State  the  payee  of  a  negotiable  promissory  note  actually 
negotiated  and  put  into  circulation  before  its  maturity,  and  still  in 
the  hands  of  an  innocent  indorsee  without  notice  of  the  alleged  origi- 
nal infirmity,  or  any  other  defect  in  the  contract,  is  not  a  competent 
witness  to  prove  the  conditional  delivery,  or  the  failure  of  the  consid- 
eration of  it.     Wilson  6*  Walton  v.  Walker,  96. 

2.  The  court  will  always  presume  when  a  deposition  is  taken  in  the 
usual  manner  prescribed  on  a  commission  issued  out  of  the  State,  that 
the  deponent  resides  out  it,  iinless  some  special  ground  is  laid,  or  reas- 
on is  stated  to  the  contrary.    Doe  d.  Parker  v.  Welsh,  233. 

3.  Whenever  a  promissory  note  signed  on  the  back  of  it  by  an  en- 
tire stranger  on  the  face  of  it,  is  in  the  hands  of  the  payee  in  the  body 
of  it,  it  is  to  be  presumed  that  it  was  so  signed  by  him  at  the  time  of 
the  making  of  it,  and  that  he  is  a  joint  maker,  and  not  an  indorser  of 
it.  And  in  a  suit  upon  it  by  such  payee  against  him  as  a  joint  maker 
of  it,  another  joint  maker  will  not  be  a  competent  witness  for  him. 

4.  A  member  of  the  bar  in  another  State  who  had  been  counsel  there 
of  a  party  to  a  suit  in  this  State,  will  not  be  a  competent  witness  in  the 
case.     Gilpin  v.  Marley,  284. 

5.  In  an  action  for  money  had  and  received,  an  attorney  for  the 
plaintiff  is  a  competent  witness  for  him  to  prove  a  demand  made  by 
him  on  the  defendant  and  his  refusal  to  pay  it.    Crooks  v.  Purnell,  305 . 
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WITNESS— Continued. 

6.  The  maker  of  a  promissory  note  in  an  action  by  an  indorsee 
against  the  payee  and  indorser  of  it,  is  a  competent  witness  to  prove 
any  fact  in  regard  to  it,  to  which  any  other  witness  would  be  compe- 
tent to  testify,  provided  he  is  not  shown  to  be  legally  infamous,  or  is 
not  directly  interested  in  the  result  of  the  suit.    Cleaden  v.  Webb,  473. 

7.  A  third  person  in  whom  property  is  pleaded  in  an  action  of  re- 
plevin, is  not  a  competent  witness  for  the  defendant  that  he  and  the 
plaintiff  were  partners  in  business,  and  that  it  was  partnership  prop- 
erty of  theirs  when  it  was  seized  in  execution  as  such,  at  the  suit  of 
another  against  him  solely.    Lalley  v.  Truitt,  578. 

See  Civil  Rights  Bill.    Replevin,  3. 
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